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SUMMARY OF SUBMISSIONS MADE ON THE IMMIGRATION AMENDMENT BILL, 2015 
The Portfolio Committee on Home Affairs resolved to initiate the Immigration Amendment Bill, 2015 (the “Bill”). The Committee complied with Rule 238(1) by tabling a memorandum in the National Assembly in 2015. The Committee requested and was granted permission by the House to introduce legislation amending the Immigration Act (No. 13 of 2002) and to proceed with the legislative proposal. 

Prior notice of introduction of the draft Bill, together with an explanatory summary of the Bill as well as the Bill, was published in the Government Gazette No. 39501, dated 11 (not 12) December 2015. The notice also contained an invitation to interested persons and institutions to submit written representations on the draft Bill by 20 January 2016 (not 2015). Twelve written public submissions on the Bill were received. The following table contrasts the clauses in the draft bill alongside the organisations and a summary of their comments from these submissions. 
	2015 Bill Clause    / 

2002 Act Section
	Stakeholder, comment & suggestions, content advisor notes

	Entire Bill
	1.Agri South Africa (C van der Rheede: Deputy Executive Director) 
Although not directly related to the stated intention of the Bill; Agri SA indicates that the Bill does not address:

i. The porous borderline allowing easy access for undocumented persons.

ii. Administrative challenges faced by those already undocumented in the country. It would be more helpful if those who are illegally in the country are regularised such as was done with Zimbabwean workers. If the influx of illegal foreigners cannot be stopped, they should instead be documented or regularised.
iii. Instances where foreigners obtain forged documents. These illegal foreigners should be  legally documented rather than remain illegally in the country.
  

	Clause 1  Section 32


	2. Banking Association of South Africa (Senior General Manager: Market Conduct)
In order to protect the rights of individuals from still prevalent bureaucratic inefficiencies in the DHA when renewing permits, the likes of which are also the subject of court cases, amendments in the Bill should be clarified by the addition of the following section:

“where an application for an extension or renewal of an expiring visa (or permit) has been made in good time (i.e. at least 3 months before expiring), and no official response has been received from the Department, it can be presumed, until official notification of the contrary, that the extension applied for has been granted”.


	 Clause 2 
Section 50
	3. Edinah Lidonde
Suggests that a foreigner be able to leave the Republic of South Africa within 10 days should their visa or appeal application be rejected before being declared undesirable. This would allow for scenarios where there was a backlog in the processing of applications resulting in foreigners overstaying whilst waiting for feedback on their applications.


	Entire Bill
	4. Forum for Immigration Practitioners of South Africa ("FIPSA") (Gershon Mosiane: National Chairperson): 

i. The amendment will have many significant unforeseen consequences such as the separation of families. This is ill informed as it violates the principles of the Constitution, in that one is innocent until proven guilty. Now foreigners will be sanctioned harshly by being declared undesirable without allowing due legal processes.
ii. The amendment will be vigorously challenged legally as it has serious constitutional implications which will mean that the DHA will be incurring huge legal costs that will have a huge burden on their functions and need extra personnel to manage new litigation and administration.
iii. No factual evidence/statistics to support the notion that administrative fines no longer serving as a deterrent, therefore it is irregular to propose such harsh sanctions. 
iv. The amendments appear to take away the discretion of the Minister and officials to allow for an exemption from the sanctions. This might give rise to high incidents of corruption and further confusion as to how officials should deal with such cases.
v. Consultation is an integral part of legislative process and it is irregular that the draft bill was not consulted on prior to parliament tabling it. FIPSA requests that further stakeholders be engaged plus an impact assessment study be conducted and to be granted an opportunity to orally present their arguments.

	Entire Bill
	5. Imminent Travel and Immigration (Neville South) 

i. Stricter adjudicating of applications leads to more applicants becoming illegal. Delays within the DHA adds to this and must be allowed for in the bill. A better balance has to be found between assisting and encouraging foreigners to remain legal and controlling the inflow of foreigners to protect South Africans.

ii. A more clear and inclusive procedure free of corruption is needed. The Bill and immigration officials should be encouraging illegal foreigners to legalise their stay and lead to better records of foreigners in the country. 

iii. African and Southern African regional proposals for lifting travel restrictions and an African Passport should be considered since reduction of illegal migration is not succeeding.

iv. Due to the high rejection rates and processing times of applications by Home Affairs, the Visa Facilitation Service privately managing applications on behalf of the DHA will no longer accept applications where the Temporary Residence Visa (TRV) is valid for 1 month or less, within the last 7 days before the expiry date. If the TRV is valid for 90 days or less, within the last 30 days before the expiry date and if the TRV is valid for longer than 3 months, within the last 60 days before the expiry date.



	Entire Bill
	6. Relocation Online (Wesley January: Compliance Officer): 

Sanctions applicable to foreigners that have overstayed should take the following into consideration for exemption from sanctions:
i. For Visa applications/extensions not available from DHA within 60 days, where the applicant leaves the country after their visa has expired but before receiving the outcome of his/her application. 

ii. In the event where a visa application has been rejected and the applicant no longer has a valid visa and wishes to leave the Republic. 

iii. If a foreigner has submitted an appeal application, which can often take up to 12 months to be finalised.

iv. Being held in Captivity/Hostage; Having Experienced Trauma; Undergoing Emergency Medical Treatment; Pregnancy where they may not fly, as decided by a medical practitioner; Death of a relative within the 2nd step of kinship; Any other exceptional circumstance. 
In such a case, the illegal foreigner would be required to submit proof of the above mentioned circumstances to the South African border official, allowing them discretion to allow such foreigner to leave the Republic without being declared undesirable.


	Entire Bill
	7. SA Migration International (Rod Maxwell CEO): 
The unintended consequences of declaring those overstaying their permits as undesirable are:
i. There being no provision for where DHA have not resolved pending applications when foreigners leave.
ii. Increased legal action against the DHA for pending applications in which they mostly lose.
iii. Additional Costs to the state and thus taxpayers.
iv. Families being separated creating frustration and bad publicity for the country. 
v. Not following international best practice where applicants present themselves and pay a fine which in fact contributes to state revenue. 

vi. No recourse for corporations and their staff with applications pending for up to 3 years, ie Eskom.

	Clause 1 Section 32
	8. The Commission or Gender Equality (CGE)

i. (Comment on reg 27) - Reference is made to a prescribed period which is defined in Regulation 27 of 2014, which speaks to Section 32. The regulation is intended to deter foreign nationals from overstaying but seeks to achieve this in an unreasonable manner because repeat offenders are subjected to a period of two year sanction while a person who overstays for more than 30 days is given a sanction of five years. 

ii. In instances where an “illegal” foreigner is accompanied by minor children, the minors are (not) excluded from the sanction. This may prejudice any minor who wishes to return to a parent resident in the Republic or for study purposes. The amendment should thus read: 

"21 (1A) Illegal foreigners who have overstayed , as prescribed , do not qualify for a port of entry visa, a visa , admission into the Republic or a permanent residence permit during a general period of two years and additional periods may be prescribed where necessary, which sanction is not applicable to any minor that is accompanied by any adult illegal foreigner.”

	Clause 2/ Section 50
	8. The Commission or Gender Equality
Although the section mentioned does not deal with fines, the CGE supports the proposed amendment because administrative fines are tantamount to finding a person guilty without following due process which amounts to arbitrary action.  The CGE does not support the exacting of an administrative fine. 

	Entire Bill


	9. The Law Society of South Africa (Lizette Burger: Professional Affairs Manager) 
Requests the opportunity to comment on the regulations related to the amendments in the Bill once they are finalised since they will provide more procedural detail.  No comment on the Bill.


	Entire Bill
	10. Eben Spannenberg (ACDP Witbank Chairperson)
Believes that the country should close all entrances into South Africa by immigrants who have overstayed by not re-applying beforehand. This is because they are taking working opportunities from our own citizens.



	Entire Bill
	11. Mongeze Bomela: Only indicates support for the bill.



	Entire Bill
	12. Sisa Hlazo Thebe (Managing Director: HE Enables Engineering and Projects)
Requests that exemption from undesirability be granted to spouses and children of Zimbabwean Special Dispensation Permits holders since only holders of the previous dispensation permit were allowed to re-apply and not their families that had accompanying spouse or dependant permits that have now expired.
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