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FINANCIAL INTELLIGENCE AMENDMENT BILL [B 33-2015] 

RESPONSES BY NATIONAL TREASURY & FINANCIAL INTELLIGENCE CENTRE TO PUBLIC HEARING SUBMISSIONS 
SUBMITTED TO THE STANDING COMMITTEE ON FINANCE 

(subject to further consultations as directed by the Standing Committee on Finance) 

8 February 2016 

GENERAL COMMENTS RESPONSES 

1. Commentators generally have a concern around  the current 
status of regulations and exemptions(ASISA)(LSSA)(BASA)and 
guidance (Investec) 
 

The current regulations will be substantially redrafted to move 
away from the current rules-based approach.  The new 
regulations are not envisaged to specify what methods 
institution must use to establish and verify the identity of a client 
such as proof of residential address.  
The exemptions that provide for simplified identification and 
verification requirements will be withdrawn.  
Guidance and public communications on identification and 
verification will also be revised to factor in the amendments to 
the FIC Act. 

2. Require a simultaneous amendment to Schedule 1 to bring in 
other institutions that offer financial products but do not fall 
under the ambit of FIC Act (BASA)(Investec) 

A process to amend Schedule 1 is underway. 

3. There should be a provision in the Bill that provides for a 
consultative process with the public and industry similar to the 
Financial Sector Regulations Bill especially with regard to 
Exemptions and Directives and Regulation. (ASISA)(BASA) 
 

Agree. 

4. There is a need for regulatory guidance to support the 
uncertainty around the different levels of risk(Compliance and 
Risk Recourses (CRR))  
 

Agree.  The FIC, together with the supervisory bodies, will be 
developing guidance to assist institutions in the implementation 
of the new provisions. 

5. There is a need for a national risk assessment to be 
conducted before introducing a risk based approach.  This is 
required of countries in terms of FATF Recommendation 1 
(BASA, ASISA, Compliance and Risk Institute) 

While this initiative will commence in due course it should not be 
the only factor that institutions should consider in a risk based 
framework. 

6. The Bill goes further than the FATF Recommendations and is 
too prescriptive which is contrary to the risk based approach. 

Certain requirements in the FATF Recommendations, such as 
beneficial ownership and Influential Persons, are prescriptive.  
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(ASISA, BASA) (Firstrand) The Bill however does not allow for an exemption of customer 
due diligence requirements for single transactions above a 
certain threshold which the FATF Recommendations do.  The 
FATF threshold is US$/Euro 15000. 

7. The risk based approach will add significantly to the 
AML/CFT compliance obligations (CRR) 

Additional information will be required at the take-on stage of 
the business relationship.  However the information required is 
necessary to get an understanding about the client and to better 
understand the risks associated with the client which will allow 
institutions to direct resources more efficiently.  

8. There should be a Preamble to the Bill that links the Bill to the 
FATF Recommendations.  The Bill should also include 
definitions of FATF and FATF Recommendations and Risk 
Based Approach and Personal information (BASA) 

This may not be necessary as the Act as a whole, which is not 
based solely on the FATF Recommendation, needs to be taken 
into consideration.  

9. The costs of implementing the new provisions have not been 
fully considered (BASA) 

Please see the Socio-Economic Impact Assessment attached 
for further details.  The costs of compliance may increase during 
the initial implementation of the legislation but costs should be 
less as institutions focus their efforts on high risk clients.   

10.  Separate regulation of attorneys should be considered 
taking into account the fact that 75% of attorneys practices are 
made up of sole practitioners (LSSA) 

While it may not be possible to regulate sectors separately (i.e. 
because 19 different sectors), consideration may be given to 
targeting the provisions of the FIC Act to the relevant aspects of 
a practitioner’s work. 

11. The definition of transaction is deleted and poses 
uncertainty as the term is used throughout the Bill (BASA, 
LSSA) 

The definition of ‘transaction’ in the current Act is a basic 
definition which states that it is a transaction concluded between 
a client and an accountable institution in accordance with the 
type of business carried on by the institution.  It will be better 
placed to deal with the concept of a transaction as it applies to 
the different sectors in guidance rather than have a generic 
definition.  

12. While the Bill provides for financial inclusion, the new 
requirements will result in significant operational complexities 
and challenges such as de-risking (CRR) 

Awareness and regulatory guidance will assist institutions in 
understanding risk and finding innovative ways to offer low 
value products to the unbanked.  The amended provisions of 
the FIC Act will allow more flexibility for institutions to use a 
range of mechanisms to establish and verify the identities of 
their clients. 

13.  The casino industry is a fast paced entertainment industry 
and the current exemptions and have to remain if the industry 

The provisions of the FIC Act can be targeted to the relevant 
aspects of a casino’s business by applying the Act to 
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has to meet the new obligations.  Casinos pose very little 
money laundering risk and this needs to be taken into account 
(CASA)  

transactions where money is exchanged, e.g. buying-in or 
cashing-out and the establishing of long term relationships. 

14. BANKSERVE provided an outline of a tool that is being 
developed to improve counter money laundering capabilities 
and ensure compliance with legislation 

Flexibility for institutions to select the most efficient means for 
establishing and verifying clients’ identities will allow the use of 
‘digital data enabled’ verification. 

15. Recommendation for a single transaction exemption of 
US$/Euro 15000 (FATF Rec) and when it is not part of an on-
going business relationship (BASA) 

The FATF threshold amount is too high in the South African 
context.  If a single transaction threshold is considered it would 
have to be aimed at a much lower amount.  The mechanism for 
fixing such a threshold should be by regulation issued by the 
Minister of Finance to maintain flexibility. 

16. Residential address verification has been the biggest 
frustration in implementing the FIC Act and this requirement 
needs to be removed (BASA) 

The regulations will be redrafted and these requirements will be 
deleted. 

17. Limiting a ML/TF risk assessment only to the customer due 
diligence process will result in an incomplete Ml/TF risk 
assessment and an inadequate Risk Based Approach (RBA).  It 
is unclear whether the Bill includes an enterprise-wide ML/TF 
risk assessment (KPMG) 

The Bill only provides for the institution to consider the ML/TF 
risk its particular products and services may attract.  While it 
would assist the institution to understand the risk of ML/TF as a 
whole to its particular industry this is not specified in the law.   

18. Offence needs to be defined (Investec) Do not agree as the term is used in the normal criminal law 
context. 

19. It is recommended that section 45 be amended to provide 
more clarity and on the nature and extent of the powers of the 
FIC to hold supervisory bodies accountable for non-compliance 
(Corruption Watch) 
 

There are sufficient measures in place currently in the FIC Act 
as well as the proposed amendments that will ensure greater 
co-operation between the FIC and supervisory bodies. 

20. THIS IS ME provided a presentation on the work they do in 
relation to new technology on the methods of establishing 
information.  Recommended that the Bill provide for 3rd parties 
being allowed to store records as well as data validation and 
verification 

Creating such a provision will shift the obligation for an 
accountable institution to identify and verify the client away from 
the institution to the 3rd party. 

21 The submission of Ms Nyamane was considered and no 
changes to specific clauses arise. 

Noted. 
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CLAUSE BY CLAUSE SUMMARY AND RESPONSES 

CL WORDING IN BILL COMMENTS RESPONSE 

1  ‘beneficial owner’, in respect of a legal 
person, means a natural person who,  
independently  or  together  with  
another  person,  directly  or indirectly— 
(a)   owns the legal person; or 
(b)   exercises effective control of the 
legal person 

1. A threshold be attached to share capital 
which is similar to other regulatory obligations 
related to FATCA (10%), OECD common 
reporting standards and FATF (25%) (BASA, 
ASISA)(Citibank)(Investec) 
2. The definition is broad – it should refer to 
natural persons who, directly and indirectly, 
own or exercise effective control over the legal 
person and the reference ‘independently or 
together with another person should be deleted 
(ASISA) 
3. ‘effective control’ should be defined similar 
to other legislation such as ‘significant owner’ 
in the Insurance Bill (ASISA) (BASA)(JSE) 
(Citibank)    
4. Propose that AI’s be exempt from due 
diligence in respect of beneficial ownership for 
JSE publicly listed companies and their 
subsidiaries as well as regulated entities as 
they already have the necessary due diligence 
and compliance checks (ASISA)(LSSA) 
 
5. The use of a quantitative approach to 
identify beneficial owners is not adequate 
(Corruption Watch) 
6.  The introduction of beneficial ownership is 
supported (ONE) 
7. Registries containing relevant information on 
beneficial owners should be kept by CIPC and 
be publicly available (Corruption Watch)  

1. Do not agree that a percentage 
threshold should be specified in the 
definition as a specified percentage 
shareholding or ownership interest does 
not automatically indicate who the 
beneficial owner is.  It is an important 
indicator, among others, and should be 
mentioned in guidance.  Engagements 
with SARS are on-going to harmonise the 
tax legislation in as far as it relates to 
beneficial ownership.2. Do not agree that 
the definition is broad.  It is close to the 
definition provided by FATF 
 
3. It may be more prudent to deal with 
‘effective control’ in guidance as it can be 
contextualized in greater detail rather than 
to have a generic definition.  
 
4. It is the intention that publicly listed 
companies will not fall under this section. 
This is dealt with through exemptions. 
 
5. Agree. 
 
6. Noted. 
 
7. Agree. 

‘client’, in relation to an accountable 
institution, means a person who has 
entered into a business relationship or 

1. The definition of client should be removed 
as it will differ depending on the nature of the 
institution.  If ‘client’ is defined a certain 

Further consideration will be given to 
defining client per sector in guidance 
instead.  
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CL WORDING IN BILL COMMENTS RESPONSE 

a single transaction with an 
accountable institution; 

monetary limit be placed on single transactions 
and the definition be coupled to the exempted 
amount  (LSSA) 

‘domestic prominent influential person’ 
means an individual who holds, 
including in an acting position for a 
period exceeding six months, or has 
held at any time in the preceding 12 
months, in the Republic— 
(a)   a prominent public function 
including that of—  
(i) the President or Deputy President; 
(ii) a government minister or deputy 
minister; (iii) the Premier of a province; 
(iv) a member of the Executive Council 
of a province; 
 (v) an executive mayor of a 
municipality elected in terms of the 
Local Government: Municipal 
Structures Act, 1998 (Act No.117 of 
1998); 
(vi) a leader of a political party 
registered in terms of the Electoral 
Commission Act, 1996 (Act No. 51 of 
1996); 
(vii) a member of a royal family or 
senior traditional leader as defined in 
the Traditional Leadership and 
Governance Frame- work Act, 2003 
(Act No. 41 of 2003); 
(viii) a head or chief financial officer of a 
national or provincial department or 
government component, as defined in 
section 1   60 of the Public Service Act, 
1994 (Proclamation No. 103 of 1994); 

1. The long list of persons in the definition will 
be difficult to implement especially if there is no 
publicly available lists available (ASISA) 
(BASA) (Citibank) (Firstrand) 
2. The move away from referring to ‘politically 
exposed persons’ does not conform to 
international standards (BASA) (Citibank) 
(Firstrand) 
3. Prefer the FATF version of defining 
Politically exposed persons (BASA) 
(LSSA)(Macquarie) 
4. Paragraph (b) will be difficult to implement 
without a government list. There are other 
measures that could combat tender fraud and 
should not be dealt with in this Bill (ASISA) 
(BASA) (Investec) 
5. The definition should be a closed list of 
persons (ASISA) 
6. (a)(vii) to (x) will be difficult to determine as 
the information is not publicly available(ASISA) 
7. Casinos will have difficulty in implementing 
this definition if the current exemptions relating 
to casinos is withdrawn (CASA) 
8. The current definition is limiting and does 
not take into account leadership roles within 
prominent institutions.  Should be expanded to 
include public functions considered high risk 
(Corruption Watch) 
9. Paragraph (b) excludes natural persons, 
close corporations, partnerships and joint 
ventures (Macquarie) 
10. There is a trend to not consider officers of 

1. It is submitted that the best source of 
information is the clients themselves rather 
than placing dependence on lists.  
 
2. There is no requirement that a specific 
term be used in internal programmes etc.  
as long as the elements of the categories 
of persons are present. 
 
3. See 1. Above. 
 
4. This provision can only come into effect 
once the Minister sets the threshold. 
Possibility of staggering implementation to 
allow government to develop a list of 
companies tendering for government 
contracts.  
 
5. The definition can be worded so that it 
refers to a Schedule to the FIC Act.  In that 
way the Minister may add or remove 
persons from the list. 
 
6. Guidance could be provided as to 
where such information may be sourced. 
 
7. The provisions of the FIC Act can be 
targeted to the relevant aspects of a 
casino’s business by applying the Act to 
transactions where money is exchanged, 
e.g. buying-in or cashing-out and the 
establishing of long term relationships. 
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CL WORDING IN BILL COMMENTS RESPONSE 

 (ix) a municipal manager appointed in 
terms of section 82(1) of the Local 
Government: Municipal Structures Act, 
1998 (Act No. 111 of 1998); 
(x) the chairperson of the controlling 
body, chief executive officer, chief 
financial officer or chief investment 
officer of—(aa) a public entity listed in 
Schedule 2 or 3 to the Public Finance 
Management Act, 1999 (Act No. 1 of 
1999); or (bb) a municipal entity as 
defined in section 1 of the Local 
Government: Municipal Systems Act, 
2000 (Act No. 32 of 2000);  
 (xi) a constitutional court judge or any 
other judge as defined in section 1  of  
the Judges’ Remuneration and 
Conditions of Employment Act, 2001 
(Act No. 47 of 2001); 
(xii) an ambassador or high 
commissioner or other senior 
representative of a foreign government 
based in the Republic; 
(xiii) an officer of the South African 
National Defence Force above the rank 
of major-general; 
(b)   the position of— 
(i) chairperson of the board of directors; 
(ii) chairperson of the audit committee; 
(iii) executive officer; or 
(iv) chief financial officer, 
of a company, as defined in the 
Companies Act, 2008 (Act No. 71 of 
2008), if the company provides goods 
or services to an organ of state and the 

a State Owned Entities as PEPs but rather 
consider this aspect when applying a risk 
rating to a client and depending on the 
eventual risk rating, apply appropriate 
monitoring measures (Macquarie) 
11. Paragraph (c) is unclear which entities 
would fall under the definition of an 
international organization as this could include 
all entities in SA with foreign shareholders 
(Citibank) 
12. Operational challenges may arise where 
the stricter of the home or host regulatory 
requirements must apply (Firstrand) 
13. Banks should be required to apply the 
internationally recognised PEP 
definition(Firstrand)  
14. Paragraph (b) does not specify if organ of 
state includes foreign organ of state and this 
should be specifically included (KPMG) 
15. At times a person might not have the 
designation of executive officer, although  
such a person controls the organisation, e.g. in 
respect of “beneficial ownership”. It is 
necessary to ascertain how far one would be 
expected to go to establish who the person is 
to be cited under some other designation, but 
effectively controls the organisation. The 
challenge can be huge where one is dealing 
with a large organisation or foreign entity. It is 
suggested that a reference source or guidance 
be provided by FIC.  Once an attorney has 
attempted to determine the relationship using 
these sources it would be deemed to have 
discharged its responsibility (LSSA).   
 

 
8. The list is limited to persons responsible 
for public funds and public functions. 
 
9. Comment on the application to 
companies only will be provided later since 
further consideration required.  
10. Senior officials of SOE are one of the 
categories of persons considered as a 
PEP because of the decision-making 
powers they have. 
 
11. Guidance will assist institutions in 
identifying these organisations.   
 
12. The issue of home or host regulatory 
requirements do not extend to the scope 
of a definition but on whether the 
regulatory requirements make provision 
for dealing with PEPS.  
 
13. Do not agree that banks should apply 
the definition differently from other 
institutions. 
 
14. It may be more feasible to deal with 
these companies in accordance with the 
institutions risk programme. 
 
15. While the FIC will provide as much 
guidance as is practicable, the obligation 
to comply remains with the institution. 
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CL WORDING IN BILL COMMENTS RESPONSE 

annual transactional value of the goods 
or services or both exceeds an amount 
determined by the Minister by notice in 
the Gazette; or 
(c)   the position of head, or other 
executive directly accountable to that 
head, of an international organisation 
based in the Republic;’ 

‘foreign prominent public official’ means 
an individual who holds, or has held at 
any time in the preceding 12 months, in 
any foreign country a prominent public 
function including that of a— 
(a)   Head of State or head of a country 
or government;  
(b)   member of a foreign royal family; 
(c)   government minister or equivalent 
senior politician or leader of a political 
party; 
(d)   senior judicial official; 
(e)   senior executive of a state owned 
corporation; or 50 
(f) high-ranking member of the 
military; 

1.The FATF version of definition of politically 
exposed persons should be used (BASA) 
2. Senior judicial officers is too vague and 
difficult to determine – should be ‘judge or 
equivalent senior judicial officer’ (ASISA) 
3. (f) is too vague and should be deleted 
(ASISA) 
 

1. The FATF version of the categories of 
persons is used.  An additional category of 
foreign royal family is inserted which 
deviates from FATF version. 
 
2. The reference cannot be more specific 
as it should apply to circumstances of a 
wide variety of countries. 
 
3. Do not agree as this category of 
persons is regarded as PEPs. 

‘legal person’ means any person, 
other than a natural person, that 
establishes a business relationship or 
enters into a single transaction, with an 
accountable institution and includes a 
person incorporated as a company, 
close corporation, foreign company or 
any other form of corporate 
arrangement or association, but 
excludes a trust, partnership or sole 
proprietor;’’ 

1. Stokvels should be excluded from the 
definition of legal persons as it is difficult to 
identify and verify hundreds of members 
(NASASA) 
2. Should remove the words “that establishes a 
business relationship or enters into a single 
transaction, with an accountable institution and 
includes” as it is not relevant and is already 
included in the definition of client (ASISA) 
3. Does the definition include Funds under the 
Collective Investment Schemes Act (Investec) 

1. The different layers of obtaining the 
information of beneficial owners in clause 
21B(5) such as obtaining information on 
the person exercising control over the 
management of the legal person may be 
considered. 
 
2.  Do not agree as this provides further 
clarity. 
 
3. Yes. 
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CL WORDING IN BILL COMMENTS RESPONSE 

‘non-compliance’ means any act or 
omission that constitutes a failure to 
comply with a provision of this Act or 
any order, determination, or directive 
made in terms of this Act and which 
does not constitute an offence in terms 
of this Act, and ‘fails to comply’, ‘failure 
to comply’ and ‘not complying’ have the 
[same] corresponding meaning;’’; 

1. The definition should take into account the 
risk based approach and take into 
consideration the concepts of ‘risk appetite’ 
and ‘tolerance’ (CRR) 
2. Non-compliance should refer to criminal and 
administrative breaches as it will limit the 
possibility of administering criminal sanctions 
(JSE) 
 

1.  A determination as to when an act or 
omission amounts to ‘non-compliance’ 
must be made by taking an institution’s 
Risk Management Compliance 
Programme (RMCP) Programme into 
account. 
 
2.  Do not agree as the definition is not 
meant to include criminal breaches. 

‘prospective client’ means a person 
seeking to conclude a business 
relationship or a single transaction with 
an accountable institution 

1. Introducing the term ‘prospective client’ is 
problematic especially with regard to 
Exemption 
2. Suggested re-wording of definition- a person 
seeking to establish a business relationship 
(Investec). 

1. The withdrawal of Exemption 2 will be 
considered. 
 
2. Do not agree as the definition also 
includes single transactions. 

2 Amendment of section 3 
Section 3 of the principal Act is hereby 
amended— 
(a) by the substitution for subsection (1) 
of the following subsection:  
(1) The principal objective of the Centre 
is to assist in the— 
(a) identification of the proceeds of 
unlawful activities; 
(b) combating of money laundering 
activities and the financing of terrorist 
and related activities; and  
(c) implementation of financial 
sanctions pursuant to resolutions 
adopted by the Security Council of the 
United Nations, under Chapter VII of 
the Charter of the United Nations.’’;(b) 
by the substitution in subsection (2) for 
paragraph (a) of the following 
paragraph: 

No comment.  
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CL WORDING IN BILL COMMENTS RESPONSE 

‘‘(a) to make information collected by it 
available to [investigating authorities, 
supervisory bodies, the intelligence 
services and the South African 
Revenue Services]— 
(i) an investigating authority; 
(ii) the National Prosecuting Authority; 
(iii) an intelligence service; 
(iv) the South African Revenue Service; 
(v) the Independent Police Investigative 
Directorate; 
(iv) the Intelligence Division of the 
National Defence Force; 
(vii) a Special Investigating Unit; 
(viii) the office of the Public Protector; 
(ix) an investigative division in an organ 
of state; or 
(x) a supervisory body, 
to facilitate the administration and 
enforcement of the laws of the 
Republic;’’; and 
(c) by the insertion in subsection (2) 
after paragraph (a) of the following 
paragraph: 
‘‘(aA) to administer measures requiring 
accountable institutions to freeze 
property and transactions pursuant to 
financial sanctions that may arise from 
resolutions adopted by the Security 
Council of the United Nations referred 
to in a notice contemplated in section 
26A; 

3 Amendment of section 4 
Section 4 of the principal Act is hereby 
amended— 

No comment.  
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CL WORDING IN BILL COMMENTS RESPONSE 

(a) by the insertion after paragraph (a) 
of the following paragraph: 
‘‘(aA) where appropriate, initiate 
analysis based on information in its 
possession or information received 
other than by means of reports made to 
it under Part 3 of Chapter 3;’’; 
 
(b) by the substitution for paragraph (b) 
of the following paragraph: 
‘‘(b) inform, advise and co-operate with 
[investigating authorities, supervisory 
bodies, the South African Revenue 
Service and the intelligence 
services];— 
(i) an investigating authority; 
(ii) the National Prosecuting Authority; 
(iii) an intelligence service; 
(iv) the South African Revenue Service; 
(v) the Independent Police Investigative 
Directorate; 
(vi) the Intelligence Division of the 
National Defence Force; 
(vii) a Special Investigating Unit; 
(viii) the Public Protector; 
(ix) an investigative division in an organ 
of state; or 
(x) a supervisory body;’’; and 
 
(c) by the insertion after paragraph (c) 
of the following paragraph: 
‘‘(cA) provide information and guidance 
to accountable institutions that will 
assist accountable institutions in 
meeting requirements to freeze 
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CL WORDING IN BILL COMMENTS RESPONSE 

property and transactions pursuant to 
resolutions adopted by the Security 
Council of the United Nations referred 
to in a notice contemplated in section 
26A; 

4 Amendment of section 6 by the 
deletion of subsection (3). 

No comment.  

5 Repeal of Chapter 2 of Act 38 of 2001 
5. Chapter 2 of the principal Act is 
hereby repealed. 

There is no consultative process to replace the 
CMLAC (ASISA)(CASA)(Corruption Watch) 

The maturity of the country’s AML/CFT 
framework has evolved and a number of 
fora exist for discussion of matters of 
common concern. 

6 Amendment of section 6 of Act 38 of 
2001 
4. Section 6 is hereby amended by the 
deletion of subsection (3). 

There is a need to restrict the number of times 
the Minister may renew the term of office of the 
Director of the Centre 

Disagree. A discretion for the relevant 
Minister to renew and not setting a limit, 
are in line with the renewal of terms of 
office of heads of national and provincial 
departments. 

7 Heading of Part 1 of Chapter 3: 
‘‘[Duty to identify clients] Customer 
due diligence 

No comment.  

8 20A. An accountable institution may not 
establish a business relationship or 
conclude a single transaction with an 
anonymous client or a client who is 
entering into that business relationship 
or single transaction under an apparent 
false or fictitious name.’’. 
 

1. Casinos will have difficulty implementing this 
requirement especially for single clients 
(CASA) 
2. Attorneys receive deposits into their trust 
accounts from unknown depositors and the 
question is raised whether this will be regarded 
as an anonymous client (LSSA)  
3.  The Act does not allow AIs to transact with 
anonymous clients so this is not relevant and 
should be deleted. 
 

1. The introducing a single transaction 
threshold is supported. 
 
2. Guidance on who is a client in the 
context of an attorney for purposes of the 
FIC Act will eliminate uncertainty. 
 
3. Do not agree as there is no specific 
provision that deals with an anonymous 
client except in 20A. 
 

9 9. Section 21 of the principal Act is 
hereby amended by the substitution for 
subsection   20 (1) of the following 
subsection: 
‘‘(1) [An accountable institution may 

1. A national risk assessment needs to be 
conducted prior to introducing a risk based 
approach to institutions(Compliance Institute) 
2. Smaller firms will have difficulty 
implementing a risk based approach(LSSA) 

1. A process to establish an inter-
departmental task team to conduct such 
an assessment is under consideration. 
 
2. Guidance and training will alleviate 
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not establish a business relationship 
or conclude a single transaction with 
a client unless the accountable 
institution has taken the prescribed 
steps] When an accountable institution 
engages with a 
prospective client to enter into a single 
transaction or to establish a business 
relationship, the institution must, in the 
course of concluding that single 
transaction or  establishing  that  
business  relationship  and  in  
accordance  with  its  Risk 
Management and Compliance 
Programme— 
(a)   [to] establish and verify the identity 
of the client; 
(b)   if the client is acting on behalf of 
another person, [to] establish and 
verify—  
 (i)   the identity of that other person; 
and 
(ii)   the client‘s authority to establish 
the business relationship or to conclude 
the single transaction on behalf of that 
other person; and 
(c)   if another person is acting on 
behalf of the client, [to] establish and 
verify— 
(i)   the identity of that other person; 
and  (ii)   that other person’s 
authority to act on behalf of the client.’’. 

3. Proof of residence should not be required 
because of the difficulty of obtaining it from the 
informal sector(LSSA)  
 
 

some of these concerns. 
 
3. The regulations will be amended to 
remove this requirement. 

10 ‘‘Understanding and obtaining 
information on business relationship 
21A. When an accountable institution 

1. Requiring information from a prospective 
client is confusing. It would be clearer to state 
that the information must be obtained prior to 

1. Comment will be provided after further 
consideration.  
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engages with a prospective client to 
establish a business relationship as 
contemplated in section 21, the 
institution must, in addition to the steps 
required under section 21 and in 
accordance with its Risk Management 
and Compliance Programme, obtain 
information to reasonably enable the 
accountable institution to determine 
whether future transactions that will be 
performed in the course of the business  
relationship  concerned  are  consistent  
with  the  institution’s knowledge of that 
prospective client, including information 
describing—  
(a)   the nature of the business 
relationship concerned; 
(b)   the intended purpose of the 
business relationship concerned; and 
(c)   the source of the funds which that 
prospective client expects to use in 
concluding transactions in the course of 
the business relationship concerned. 

the business relationship being established or 
a transaction being concluded which will still 
address the flexibility issue (JSE) 
2. It seems like the purpose of this section is to 
enable an AI to meet the on-going due 
diligence provisions in section 21C but the 
references to determining, at the outset of the 
business relationship, if future transactions by 
the prospective client are consistent with the 
institution’s knowledge of that client are 
confusing and requires rewording (ASISA) 

2. The purpose of the section to 
understand who the client is and to 
determine the type of risk the client may 
bring, provide important information for the 
institution to assess risk for example. 

Additional due diligence measures 
relating to legal persons, trusts and 
partnerships 
 
21B. (1) If a client contemplated in 
section 21 is a legal person or a  
natural person acting or purporting to 
act on behalf of a partnership, trust or 
similar arrangement between natural 
persons, an accountable institution 
must, in addition to the steps required 
under sections 21 and 21A and in 

1., The provisions are moving away from a risk 
based approach to rules based as it is too 
prescriptive(BASA) 
2. In the absence of publically available 
register of beneficial owners, these provisions 
are very difficult to implement(BASA, 
ASISA)(Corruption Watch)(ONE) 
3. Does establish include verification or is it 
sufficient to request the disclosure(ASISA) 
4. Clarity on ‘controlling ownership interest’ is 
required. Is it voting rights, shares? Guidance 
will be required. (ASISA) 

1. The FATF Recommendations is 
prescriptive in respect of certain aspects 
such as beneficial owners and PEPS and 
it has to be included in the legislation. 
 
2. The best source of information is the 
client. A publically available register will 
certainly assist institutions. 
 
3. Identification and verification will be 
determined by each institution’s RCMP. 
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accordance  with  its  Risk  
Management  and  Compliance  
Programme establish— 
 (a)   the nature of the client’s business; 
and 
(b)   the ownership and control structure 
of the client. 
(2) If a client contemplated in section 21 
is a legal person, an accountable 
institution must, subject to subsections 
(3), (4) and (5), in addition to the steps 
required under sections 21 and 21A 
and in accordance with its Risk  
Management and Compliance 
Programme— 
(a)   establish the identity of the 
beneficial owner of the client, and 
(b)   take reasonable steps to verify the 
identity of the beneficial owner of the 
client, so that the accountable 
institution is satisfied that it knows 
who the beneficial owner is. 
(3) When an accountable institution 
establishes and verifies the identity of 
the beneficial owner of a legal person 
as contemplated in subsection (2), the 
institution must, subject to subsections 
(4) and (5)— 
(a)   establish the identity of each 
natural person who, independently or 
together with another person, has a 
controlling ownership interest in the 
legal person; and 
(b)   take reasonable steps to verify the 
identity of each natural person 

5. Guidance on ‘through other means’ is 
required. (ASISA) 
6. The requirement for the section to apply to 
foreign clients will be costly especially when 
verifying such clients (ASISA) 
7. Propose that the regulations be amended to 
limit the requirements to those directors, 
managers, partners and trustees who have 
influence or control over the client (BASA)  
8. The concept of principal and agent are 
confused in this section.  It is suggested that 
the actual client of the AI is the partnership, 
trust or similar arrangement between natural 
persons (BASA) 
9. The requirement to identify all directors is 
cumbersome and time consuming (LSSA) 
10. Require clarification on reference to 
ownership in the context of business 
ownership as it seems to be distinct from 
beneficial ownership (JSE) 
11. ‘Controlling ownership interest’ needs to be 
defined (JSE) 
12.  It will be too onerous for institutions to 
comply with subsection(5) (JSE) 
13. The words “or a  natural person acting or 
purporting to act on behalf of a” in 21B(1) do 
not make sense and should be struck off 
(ASISA) 
14. The words in section 21B(1)(b)   “the 
ownership and control structure of the client” 
should be deleted as it is already a 
requirement to establish beneficial ownership 
(ASISA) 
15. Section 21B(3) should be deleted as it is 
already been established in 21B(2) (ASISA) 

4. This can be dealt with in guidance. 
 
5. This can be dealt with in guidance. 
 
6. The requirements will need to be 
applied to all clients whether they are 
foreign based or not. 
 
7. Do not agree as this has to be 
prescriptive in line with international 
standards. 
 
8. Do not agree as section 21B needs to 
be read in context of section 21.  Section 
21 makes provision for the institution to 
establish who the client is.  Section 21B 
then requires the institution to obtain 
additional information if the client is a legal 
person, trust or partnership. 
 
9. The requirement is not to identify all 
directors but only the directors that 
exercise control over the management of 
the legal person. 
 
10. Ownership and beneficial ownership 
are distinct and further guidance will assist 
institutions in applying these provisions. 
 
11.  See 10 above. 
 
12. See 9 above. 
 
13. Do not agree. 
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contemplated in paragraph (a). 
(4) If an accountable institution is in 
doubt as to whether a natural person 
contemplated in subsection (3) is the 
beneficial owner of the legal person in  
question, or no natural person has a 
controlling ownership interest in the 
legal person in question, the institution 
must, subject to subsection (5)— 
(a)   establish the identity of each 
natural person who exercises control of 
the legal person in question through 
other means; and 
(b)   take reasonable steps to verify the 
identity of each natural person 
contemplated in paragraph (a). 
(5) If an accountable institution is 
unable to identify a natural person 
contemplated in subsection (4), the 
institution must— 
(a)   establish the identity of each 
natural person who otherwise exercises 
control over the management of the 
legal person in question, including in his 
or her capacity as executive officer, 
non-executive director, independent 
non-executive director, director, 
manager or partner; and 
(b)   take reasonable steps to verify the 
identity of each natural person 
contemplated in paragraph (a). 
(6) If a natural person, in entering into a 
single transaction or establishing a  
business  relationship  as  
contemplated  in  section  21,  is  acting  

16..Section 21B(4) and (5) can be deleted as 
this has been dealt with in the definition of 
beneficial ownership (ASISA) 
17. Without knowing the impact of the 
Exemptions on the Bill, the partnership of 
Collective Investment Schemes in the hedge 
fund context, will not be able to disclose the 
identities of its investors to other AIs and the 
current exemptions is required to ensure 
equivalence of regulatory requirements 
between CIS hedge funds and traditional 
CISs(ASISA)  
18. Not in favour of a blanket requirement to 
interrogate the identity of beneficial owners or 
clients that are corporate vehicles – the scope 
and mandate between an attorney and his 
client will determine the information required 
and the attorney will have to maintain the due 
diligence process to ensure that transactions 
are not used to siphon monies out of the 
country (LSSA) 
19. There are specific challenges in dealing 
with a trust where the founder is deceased 
(LSSA)  
20. Subsections (5),(6) and (7) are too 
prescriptive and onerous and not in line with a 
RBA(BASA) (Firstrand) 

14. Do not agree. 
 
15. Do not agree as subsections (2) and 
(3) are two different requirements. 
 
16. Do not agree as there may be 
instances where the identity of the person 
cannot be established as required by 
subsection (1). 
 
17. The withdrawal of any exemptions will 
be done after consulting the affected 
parties. 
18. Do not agree as institutions are 
required to know who they are doing 
business with. 
 
19. Exceptional circumstances can be 
dealt with in guidance.  
 
20.  Subsections (5) and (6) are inserted 
to create further mechanisms to identify 
the owner/control.  
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or purporting to act on behalf of a 
partnership or similar arrangement 
between natural persons, an 
accountable institution must, in addition 
to the steps required under sections 21 
and 21A and in accordance with its 
Risk Management and Compliance 
Programme— 
(a)   establish the identifying name of 
the partnership, if applicable; 
(b)   establish the identity of every 
partner, including every member of a 
partnership en commandite, an 
anonymous partnership or any similar 
partnership; 
(c)   establish the identity of the person 
who exercises executive control over 
the partnership; 
(d)   establish the  identity of  each 
natural person who purports to  be 
authorised to enter into a single 
transaction or establish a business 
relationship with the accountable 
institution on behalf of the partnership; 
(e)   take reasonable steps to verify the 
particulars obtained in paragraph(a); 
and 
(f) take reasonable steps to verify 
the identities of the natural persons 
referred to in paragraphs (b) to (d) so 
that the accountable institution is 
satisfied that it knows the identities of 
the natural persons concerned. 
(7) If a natural person, in entering into a 
single transaction or establishing a  
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business  relationship  as  
contemplated  in  section  21,  is  acting  
or purporting to act in pursuance of the 
provisions of a trust agreement or 
similar arrangement between natural 
persons, an accountable institution 
must, in addition to the steps required 
under sections 21 and 21A and in 
accordance with its Risk Management 
and Compliance Programme—  
(a)   establish the identifying name and 
number of the trust, if applicable; 
(b)   establish the address of the Master 
of the High Court where the trust is 
registered, if applicable; 
(c)   establish the identity of the 
founder; 
(d)   establish the identity of— 
(i)   each trustee; and 
(ii)   each natural person who purports 
to be authorised to enter into a single 
transaction or establish a business 
relationship with the accountable 
institution on behalf of the trust; 
(e)   establish—  
 (i)   the identity of each beneficiary 
referred to by name in the trust 
deed or other founding instrument in 
terms of which the trust is created; or 
(ii)   if beneficiaries are not referred to 
by name in the trust deed or other  
founding  instrument  in  terms  of  
which  the  trust  is   created, the 
particulars of how the beneficiaries of 
the trust are determined; 
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(f) take reasonable steps to verify 
the particulars obtained in paragraphs 
(a), (b) and (e)(ii); and 
(g)   take reasonable steps to verify the 
identities of the natural persons   
referred to in paragraphs (c), (d) and 
(e)(i) so that the accountable institution 
is satisfied that it knows the identities of 
the natural persons concerned. 
(8) This section applies in respect of a 
legal person, partnership, or 
trust or similar arrangement between 
natural persons, whether it  is 
incorporated or originated in the 
Republic or elsewhere. 

 On-going due diligence 
21C. An  accountable institution must,  
in  accordance with  its  Risk 
Management and Compliance 
Programme, conduct on-going due 
diligence in respect of a business 
relationship which includes— 
(a)   monitoring of transactions 
undertaken throughout the course of 
the relationship, including, where 
necessary— 
(i)   the  source  of  funds,  to  ensure  
that  the  transactions  are consistent 
with the accountable institution’s 
knowledge of the client and the client’s 
business and risk profile; and 
(ii)   the background and purpose of all 
complex, unusual large transactions, 
and all unusual patterns of transactions, 
which have no apparent business or 

1. Casinos will have difficulty implementing this 
provision especially if the exemptions are 
withdrawn (CASA) 
2. Section 21C(a)(ii) places an additional and 
onerous obligation on an AI to monitor the 
background and purpose of all complex, 
unusual large business transaction.  It is very 
vague and already covered in 21C(a)(i) and 
should be deleted (ASISA) 
3. It is problematic if AIs are expected to verify 
the source of funds (LSSA) 
4. Keeping information up-to-date is onerous 
as when would IDs change (BASA) 

1. On-going due diligence requirements 
only apply in relation to business 
relationships as opposed to single 
transactions.  
2. Do not agree as (i) and (ii) are two 
different requirements. 
 
3.  Institutions are only required to request 
the information from the client and are not 
required to verify the information the client 
provides. 
 
4. The information is not only in respect of 
identifications.  It also would include any 
other contact information the client 
provides.  Also information on the change 
of status of the client would be important 
(marriage, divorce).  Regularity of updating 
must be determined by the institution as 
per its RMCP.  
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lawful purpose; and 
(b)   keeping information obtained for 
the purpose of establishing and 
verifying the identities of clients 
pursuant to section 21 of this Act, up to-
date. 

Inability to conduct customer due 
diligence 
21E. If an accountable institution is 
unable to— 
(a)   establish and verify the identity of a 
client or other relevant person in 
accordance with section 21 or 21B; 
(b)   obtain the information 
contemplated in section 21A; or 
(c)   conduct on-going due diligence as 
contemplated in section 21C, the 
institution— 
(i)   may not establish a business 
relationship or conclude a single 
transaction with a client; 
(ii)   may not conclude a transaction in 
the course of a business  relationship, 
or perform any act to give effect to a 
single transaction; or 
(iii)   must terminate, in accordance with 
its Risk Management and Compliance 
Programme, an existing business  
relationship with a client, as the case 
may be, and consider making a report 
under section 29 of this Act. 

1. To insert the word ‘prospective’ before the 
word client as the business relationship has 
not yet been established (ASISA) 
2, The words ‘must terminate” should come 
after RMCP  in paragraph (iii) 
3. Reference to single transactions in 21E(c) is 
confusing. (BASA) 
4. It is unclear at what stage in the enquiry 
would an AI terminate the relationship 
(Investec) 
5. Is an AI able to freeze an account till all the 
information is received (Investec) 

1. Do not agree. 
 
2. Do not agree. 
 
3. There is an error in the setting of the 
section during printing.  The text from “the 
institution in par (c) and subparagraphs (i), 
(ii) and (iii) do not form part of paragraph 
(c).   
 
4. This will be determined by each 
institution in its RCMP. 
 
5. This will be determined by each 
institution in its RCMP. 

 Foreign prominent public official 
21F. If an accountable institution 
determines in accordance with its Risk 
Management and Compliance 

1. Casinos will have difficulty implementing this 
provision due to the nature of the 
environment.(relevant documents are not 
readily available)  The FIC is best placed to 

1. The obligation to understand the client 
which includes how the client intends to 
fund the transaction remains with the 
institution doing business with the client. 
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Programme that a prospective client 
with whom it engages to enter into a 
single transaction or to establish a 
business relationship, or the beneficial 
owner of that prospective client, is a 
foreign prominent public official, the 
institution must— 
(a)   obtain  senior  management 
approval for  establishing the  business 
relationship;  
(b)   take reasonable measures to 
establish the source of wealth and 
source of funds of the client; and 
(c)   conduct enhanced on-going 
monitoring of the business relationship. 
 
 
  
 
 

determine source of funds for foreign influential 
persons (CASA) 
2. In the absence of sharing of information as 
in the US Patriot Act, it is difficult for casinos to 
implement this requirement (CASA) 
3. To consider obtaining the relevant 
information after the transaction has been 
completed (CASA) 
4. The requirement of source of funds/wealth is 
difficult to implement for smaller firms (JSE) 
5. Including single transactions in section 21F 
and 21G is problematic from a compliance 
perspective (BASA) 
6. Uncertainty about who is senior 
management.  

 
2. The information can be obtained from 
the client. 
 
3. Do not agree if the provisions only apply 
to business relationships (see point 5 
below). 
 
4. Institutions are only required to request 
the information from the client and are not 
required to verify the information the client 
provides. 
 
5. Agree.  Consider amending the 
provision to apply the obligation only to 
business relationships and not to single 
transactions. 
 
6.  Further guidance may assist 
institutions. 

Domestic prominent influential 
person 
21G. If an accountable institution 
determines that a prospective client  
with whom it engages to enter into a 
single transaction or to establish a 
business relationship, or the beneficial 
owner of that prospective client, is a 
domestic prominent influential person 
and that, in accordance with its Risk 
Management  and  Compliance  
Programme,  the  prospective  business 
relationship or single transaction entails 
higher risk, the institution must—   
 (a)   obtain  senior  management 

1. In the absence of a list of DPIPs this 
provision is not implementable (BASA, ASISA, 
LSSA,Citibank) 
2. Casinos have the same issues raised under 
foreign PIPS.  Also the requirement that DPIPS 
include persons acting as well as 6 months 
prior is poses difficulty in implementation 
(CASA) 

As a general comment consider amending 
the provision on prominent persons to 
apply the obligation only to business 
relationships and not to single 
transactions. 
 
1. It is the view that the best source of 
information is the clients themselves rather 
than placing dependence on lists.  
 
2.  See 1, 2 and 3 under Foreign 
prominent influential persons. 
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approval for  establishing the  business 
relationship; 
(b)   take reasonable measures to 
establish the source of wealth and 
source of funds of the client; and 
(c)   conduct enhanced on-going 
monitoring of the business relationship. 

Family members and known close 
associates 
 
21H. (1) Sections 21F and 21G apply to 
immediate family members and known 
close associates of a person in a 
foreign or domestic prominent position, 
as the case may be. 
(2) For the purposes of subsection (1), 
an immediate family member 
includes— 
(a)   the spouse, civil partner or life 
partner; 
(b)   the previous spouse, civil partner 
or life partner, if applicable; 
(c)   children and  step children and  
their spouse, civil  partner or  life 
partner; 
(d)   parents; and 
(e)   sibling and step sibling and their 
spouse, civil partner or life partner. 

1. General concern that this will be difficult to 
implement as the definition of ‘family members’ 
is too wide.  It should not include certain 
categories like previous spouse, step siblings 
and life partners (ASISA) (BASA) (CASA) 
(Investec) 
2.Commentators generally have requested a 
definition of ‘known close associates’ 
3.A suggested definition of “Known close 
associates” means: 
(a) an individual who is known to have a 
joint beneficial ownership of a legal entity or 
legal arrangement, or any other close business 
relations, with a politically exposed person; or 
(b) any individual who has sole beneficial 
ownership of a legal entity or legal 
arrangement which is known to have been set 
up for the benefit of a politically exposed 
person. (BASA) 
4. The definition of known close associates 
should be similar to Financial Markets Act 
(JSE) 

As a general comment consider amending 
the provision on prominent persons to 
apply the obligation only to business 
relationships and not to single 
transactions. 
 
1.  Recommend that previous spouse be 
deleted. 
 
2. This will vary based on circumstances 
of each case. Guidance will have to 
provide examples that can be applied. 
 
3. Can be taken into consideration when 
guidance is prepared. 
 
4. Can be taken into consideration when 
guidance is prepared. 
 

11 Obligation to keep customer due 
diligence records  
22. (1) When an accountable institution 
is required to obtain information 
pertaining to a client or prospective 
client pursuant to sections 21 to 21H 

No comment.  
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the institution must keep a record of 
that information. 
(2) Without limiting subsection (1), the 
records must— 
(a)   include copies of, or references to, 
information provided to or obtained by 
the accountable institution to verify a 
person’s identity; and 
(b)   in the case of a business 
relationship, reflect the information 
obtained by the accountable institution 
under section 21A concerning— 
(i)   the nature of the business 
relationship; 
(ii)   the intended purpose of the 
business relationship; and 
 (iii)   the source of the funds which the 
prospective client is expected to use in 
concluding transactions in the course of 
the business relationship. 

12 Obligation to keep transaction 
records 
22A. (1) An accountable institution must 
keep a record of every transaction, 
whether the transaction is a single 
transaction or concluded in the course 
of a business relationship which that 
accountable institution has with the 
client, that are reasonably necessary to 
enable that transaction to be readily 
reconstructed. 
(2) Without limiting subsection (1), 
records must reflect the following 
information: 
(a) The amount involved and the 

1. Casinos cashiering desks do not keep 
records of business correspondence for single 
transactions.  Without an exemption it will be 
difficult to implement (CASA) 
 

1. Disagree that an exemption is required. 
The provisions of the FIC Act can be 
targeted to the relevant aspects of a 
casino’s business by applying the Act to 
transactions where money is exchanged, 
e.g. buying-in or cashing-out. 
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currency in which it was denominated; 
(b) the date on which the transaction 
was concluded; 
(c) the parties to the transaction; 
(d) the nature of the transaction; 
(e) business correspondence; and 
(f) if an accountable institution provides 
account facilities to its clients, the 
identifying particulars of all accounts 
and the account files at the accountable 
institution that are related to the 
transaction. 

13 Period for which records must be 
kept 
23. An accountable institution must 
keep the records [referred to in 
section 22] which relate to— 
(a) the establishment of a business 
relationship referred to in section 22, 
for at least five years from the date on 
which the business relationship 
is terminated; 
(b) a transaction referred to in section 
22A which is concluded, for at least 
five years from the date on which that 
transaction is concluded; and 
(c) a transaction or activity which gave 
rise to a report contemplated in section 
29, for at least five years from the date 
on which the report was submitted to 
the Centre. 

No comment.  

14 ‘Records may be kept in electronic 
form and by third parties and must 
be kept in the Republic 
24. (1) The duties imposed by [section] 

1.The obligation to keep records in the 
Republic is problematic and should take into 
account the possibility of cloud computing 
(BASA), (ASISA) (CASA) (Macquarie) 

1. Agree.  Will pursue an alternative 
approach setting a minimum standard 
requiring accessibility and security of 
recorded information. 
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sections 22 and 22A on an accountable 
institution to keep a record of the 
matters specified in [that section] 
those sections may be performed by a 
third party on behalf of the accountable 
institution as long as the accountable 
institution has free and easy access to 
the records and the records are readily 
available to the Centre and the relevant 
supervisory body for the purposes of 
performing its functions in terms of this 
Act. 
(2) If a third party referred to in 
subsection (1) fails to properly comply 
with the requirements of [section] 
sections 22 and 22A on behalf of the 
accountable institution concerned, the 
accountable institution is liable for that 
failure. 
(3) If an accountable institution appoints 
a third party to perform the duties 
imposed on it by [section] sections 22 
and 22A, the accountable institution 
must forthwith provide the Centre and 
the supervisory body concerned with 
the prescribed particulars regarding the 
third party. 
(4) Records kept in terms of sections 22 
and 22A may be kept in electronic form 
and must be capable of being 
reproduced in a legible format. 
(5) Records kept in terms of sections 22 
and 22A must be kept in the Republic. 

(Citibank) (Firstrand) (Investec) 
2. Information on beneficial ownership should 
be kept on-shore and be adequate, accurate 
and current.(Corruption Watch) 
3. Should use the words ‘readily retrievable’ 
instead of in the Republic (ASISA) 

 
2. See 1 above. 
 
3. See 1 above. 

15 Admissibility of records 
25. A record kept in terms of section 22, 

No comment.  
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22A or [section] 24, or a certified 
extract of any such record, or a certified 
print-out of any extract of an electronic 
record, is on its mere production in a 
matter before a court admissible as 
evidence of any fact contained in it of 
which direct oral evidence would be 
admissible. 

16 Repeal of section 26 No comment.  

17 Notification of persons and entities 
identified by Security Council of the 
United Nations 
26A.(1)Upon the adoption of a 
resolution by the Security Council of the 
United Nations under Chapter VII of the 
Charter of the United Nations, providing 
for financial sanctions which entail the 
identification of persons or entities 
against whom member states of the 
United Nations must take the actions 
specified in the resolution, the Minister 
must announce the adoption of the 
resolution by notice in the Gazette and 
other appropriate means of publication. 
(2)This section does not apply to 
resolutions of the Security Council of 
the United Nations contemplated in 
section 25 of the Protection of 
Constitutional Democracy against 
Terrorist and Related Activities Act, 
2004 (Act No. 33 of 2004). 
(3)Following a notice contemplated in 
subsection (1) the Director must, from 
time to time and by appropriate means 
of publication, give notice of— 

1. Smaller firms will have difficulty 
implementing these provisions if they do not 
have screening tools. (LSSA) (Barlowworld) 
2. The use of the term ‘at least’ in 26(C) is 
unclear as it implies that the Minister can 
permit mush more.  This might lead to undue 
favours (LSSA) 
3. Section 26A is similar to section 25 in 
POCDATARA, the only difference being that 
POCDATARA places an obligation on the 
President to give notice of the resolution and 
section 26A places an obligation on the 
Minister.  In view of the similarity it is not 
understood what section 26A could provide 
that section 25 of POCDATARA does not.  
POCDATARA should be aligned to the FIC 
Amendment Bill to avoid dual reporting and 
inconsistencies(ASISA) 
4. Is there an expectation for AIs to comply 
with other Resolutions other than UNSC 
Resolutions? 
  
5. It is suggested that a circular from time to 
time be forwarded to accountable institutions 
containing the list of names. Since the 
amendment requires only that the list of names 

1. Asset freezing obligations emanating 
from UNSC Resolutions are of universal 
application.  The FIC, in administering 
these provisions, will be responsible for 
making information relating to sanctioned 
persons and entities available.  Adequate 
methods of checking institutions’ client 
records should be implemented. 
 
2. Do not agree as there needs to be 
some flexibility as circumstances arise  
 
3. Section 26B deals specifically with 
targeted financial sanctions while 
POCDATARA deals with the criminal 
aspects of terrorism.  Further, there is no 
general legislation for the implementation 
of sanctions of the United Nations Security 
Council. Compliance with financial 
sanctions by financial institutions must be 
supervised by supervisors for the financial 
sector.  
Also, the process under the POCDATARA 
Act for the implementation of Resolutions 
has been found to be cumbersome and 
time consuming. 
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(a)persons and entities being identified 
by the Security Council of the United 
Nations pursuant to a resolution 
contemplated in subsection (1); and 
(b)a decision of the Security Council of 
the United Nations to no longer apply a 
resolution contemplated in subsection 
(1) to previously identified persons or 
entities. 
(4)The Minister may revoke a notice 
contemplated in subsection (1) if the 
Minister is satisfied that the notice is no 
longer necessary to give effect to 
financial sanctions in terms of a 
resolution contemplated in subsection 
(1). 
 
Prohibitions relating to persons and 
entities identified by Security 
Council of the United Nations 
26B.(1) No person may, directly 
or indirectly, in whole or in part, and by 
any means or method— 
(a)acquire, collect, use, possess or own 
property;  
(b)provide or make available, or invite a 
person to provide or make available 
property;  
(c)provide or make available, or invite a 
person to provide or make available 
any financial or other service;  
(d)provide or make available, or invite a 
person to provide or make available 
economic support; or 
(e)facilitate the acquisition, collection, 

be gazetted and many accountable institutions 
do not have access to gazettes (LSSA) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
No comment. 
 
 
 
 
 
 
 
 
 
 

 
4. No, this is not provided for in these 
amendments. 
5. Sections 26A(3) and 26C(4) make 
provision for the Director to publicise the  
the Minister’s notice through any means to 
ensure that it is accessible to all 
institutions 
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use or provision of property, or the 
provision of any financial or other 
service, or the provision of economic 
support,  intending that the property, 
financial or other service or economic 
support, as the case may be, be used, 
or while the person knows or ought 
reasonably to have known or suspected 
that the property, service or support 
concerned will be used, directly or 
indirectly, in whole or in part, for the 
benefit of, or on behalf of, or at the 
direction of, or under the control of a 
person or an entity identified pursuant 
to a resolution of the Security Council of 
the United Nations contemplated in a 
notice referred to in section 26A(1). 
(2)No person may, directly or indirectly, 
in whole or in part, and by any means 
or method deal with, enter into or 
facilitate any transaction or perform any 
other act in connection with property 
which such person knows or ought 
reasonably to have known or suspected 
to have been acquired, collected, used, 
possessed, owned or provided for the 
benefit of, or on behalf of, or at the 
direction of, or under the control of a 
person or an entity identified pursuant 
to a resolution of the Security Council of 
the United Nations contemplated in a 
notice referred to in section 26A(1). 
(3)No person who knows or ought 
reasonably to have known or suspected 
that property is property referred to in 
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subsection (1), may enter into, or 
become concerned in, an arrangement 
which in any way has or is likely to have 
the effect of— 
(a)making it possible for a person or an 
entity identified pursuant to a resolution 
of the Security Council of the United 
Nations contemplated in a notice 
referred to in section 26A(1) to retain or 
control the property;  
(b)converting the property;  
(c)concealing or disguising the nature, 
source, location, disposition or 
movement of the property, the 
ownership thereof or any interest 
anyone may have therein;  
(d)removing the property from a 
jurisdiction; or  
(e)transferring the property to a 
nominee. 
 
Permitted financial services and 
dealing with property 
26C.(1) The Minister may, in 
writing and on the conditions as he or 
she considers appropriate and in 
accordance with a resolution of the 
Security Council of the United Nations 
contemplated in a notice referred to in 
section 26A(1), permit a person to 
conduct financial services or deal with 
property referred to in section 26B in 
the circumstances referred to in 
subsection (2). 
(2)The Minister may permit the 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
No comment. 
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provision of financial services or the 
dealing with property if it is necessary 
to— 
(a)provide for basic expenses, 
including, at least— 
(i)foodstuffs; 
(ii)rent or mortgage; 
(iii)medicines or medical treatment; 
(iv)taxes; 
(v)insurance premiums; 
(vi)public utility charges; 
(vii)maintenance orders; 
(viii)reasonable professional fees, and 
(vix)reimbursement of expenses 
associated with the provision of legal 
services; 
(b)satisfy a judgment or arbitral award 
that was made before the date on 
which the person or entity was 
identified by the Security Council of the 
United Nations; 
(c)make a payment to a third party 
which is due under a contract, 
agreement or other obligation made 
before the date on which the person or 
entity was identified by the Security 
Council of the United Nations; 
(d)accrue interest or other earnings due 
on accounts holding property affected 
by a prohibition under section 26B;  
(e)make a payment due to a person or 
entity affected by a prohibition under 
section 26B by virtue of a contract, 
agreement or other obligation made 
before the date on which the person or 
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entity was identified by the Security 
Council of the United Nations: Provided 
that the payment is not directly or 
indirectly being received by that person 
or entity. 
(3)The Minister may permit the 
provision of financial services or the 
dealing with property under subsection 
(1) on his or her own initiative or at the 
request of a person affected by a 
prohibition under section 26B. 
(4)The Director must, by appropriate 
means of publication, give notice of the 
Minister’s permission of the provision of 
financial services or the dealing with 
property under subsection (1). 
(5)(a)The Minister may, in writing, 
delegate any power conferred in terms 
of this section, to the Director. 
(b)A delegation in terms of paragraph 
(a)— 
(i)is subject to any limitations or 
conditions that the Minister may 
impose; 
(ii)does not divest the Minister of the 
responsibility concerning the exercise 
of the delegated power or the 
performance of the assigned duty. 
(c)The Minister may vary or revoke any 
decision taken by an official as a result 
of a delegation  in terms of paragraph 
(a), subject to any rights that may have 
vested as a consequence of the 
decision. 

18 ‘‘Accountable institutions, reporting 1.In relation to closed accounts, does the 5 1. Section 23 which deals with the period 
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institutions and persons subject 
to reporting obligations to advise 
Centre of clients 
27. If an authorised representative of 
the Centre requests an accountable 
institution, a reporting institution or a 
person that is required to make a 
report in terms of section 29 of this Act 
to advise [whether]— 
(a) whether a specified person is or has 
been a client of the accountable 
institution, reporting institution or 
person; 
(b) whether a specified person is acting 
or has acted on behalf of any client 
of the accountable institution, reporting 
institution or person; [or] 
(c) whether a client of the accountable 
institution, reporting institution or 
person is acting or has acted for a 
specified person; 
(d) whether a number specified by the 
Centre was allocated by the 
accountable institution, reporting 
institution or person to a person with 
whom the accountable institution, 
reporting institution or person has 
or has had a business relationship; or 
(e) on the type and status of a business 
relationship with a client of the 
accountable institution, reporting 
institution or person, 
the accountable institution, reporting 
institution or person must inform the 
Centre accordingly.’’. 

years recordkeeping obligation apply for 
section 27 records (Investec) 

for which records may be kept is amended 
to provide for the records which relate to a 
transaction which gave rise to a report 
made in terms of section 29 to be kept for 
a period of 5 years.  Section 27 requires 
institutions to provide further information 
on the report made.  It is unlikely that a 
report will be made on a closed account. 
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19 Powers of access by authorised 
representative to records in respect 
of 
reports required to be submitted to 
Centre 
27A. (1) Subject to subsection (2), an 
authorised representative of the Centre 
has access during ordinary working 
hours to any records kept by or on 
behalf of an accountable institution in 
terms of section 22, 22A or 24, and 
may examine, make extracts from or 
copies of, any such records for the 
purposes of obtaining further 
information in respect of a report made 
or ought to be made in terms of section 
28, 28A, 29, 30 (1) or 31. 
(2) The authorised representative of the 
Centre may, except in the case of 
records which the public is entitled to 
have access to, exercise the powers 
mentioned in subsection (1) only by 
virtue of a warrant issued in chambers 
by a magistrate or regional magistrate 
or judge of an area of jurisdiction within 
which the records or any of them are 
kept, or within which the accountable 
institution conducts business. 
(3) A warrant may only be issued if it 
appears to the judge, magistrate or 
regional magistrate from information on 
oath or affirmation that there are 
reasonable grounds to believe that the 
records referred to in subsection (1) 
may assist the Centre to identify the 

No comment.  
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proceeds of unlawful activities or to 
combat money laundering activities or 
the financing of terrorist and related 
activities. 
(4)A warrant issued in terms of this 
section may contain such conditions 
regarding access to the relevant 
records as the judge, magistrate or 
regional magistrate considers 
appropriate. 
(5) An accountable institution must 
without delay give to an authorized 
representative of the Centre all 
reasonable assistance necessary to 
enable that representative to exercise 
the powers mentioned in subsection 
(1). 

20 (a) Substitution of the heading: 
Property associated with terrorist 
and related activities and financial 
sanctions pursuant to Resolutions of 
United Nations Security Council 
(b) by the substitution for subsection (1) 
of the following subsection: 
‘‘(1)An accountable institution which 
has in its possession or under its 
control property owned or controlled by 
or on behalf of, or at the direction of— 
(a) any entity which has committed, or 
attempted to commit, or facilitated the 
commission of a specified offence as 
defined in the Protection of 
Constitutional Democracy against 
Terrorist and Related Activities Act, 
2004; [or] 

1. The LSSA believes that the notice referred 
to in this section should include the notice by 
the President in terms of section 25 of 
POCDATARA. 

1. The notice in terms of section 25 is 
covered in paragraph (1)(b).  
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(b) a specific entity identified in a notice 
issued by the President, under section 
25 of the Protection of Constitutional 
Democracy against Terrorist and 
Related Activities Act, 2004; or 
(c) a person or an entity identified 
pursuant to a resolution of the Security 
Council of the United Nations 
contemplated in a notice referred to in 
section 26A(1), 
must within the prescribed period report 
that fact and the prescribed particulars 
to the Centre.’’; and 
(c) by the addition of the following 
subsection: 
‘‘(3) An accountable institution must 
upon— 
(a) publication of a proclamation by the 
President under section 25 of the 
Protection of Constitutional Democracy 
against Terrorist and Related Activities 
Act, 2004; or 
(b) notice being given by the Director 
under section 26A(3), scrutinise its 
information concerning clients with 
whom the accountable institution has 
business relationships in order to 
determine whether any such client is a 
person or entity mentioned in the 
proclamation by the President or the 
notice by the Director. 

21 21. Section 29 of the principal Act is 
hereby amended— 
(a) by the substitution in subsection 
(1)(b) for subparagraph (iv) of the 

1. The changes proposed here are a dramatic 
turn from the previous thinking and 
communication from the FIC as previously only 
the FIC had access to the reports under 

1. Supervisory bodies require a complete 
picture when conducting an inspection for 
compliance.  The information arising from 
section 29 is safeguarded by the new 
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following 
subparagraph: 
‘‘(iv) may be relevant to the 
investigation of an evasion or attempted 
evasion of a duty to pay any tax, duty or 
levy imposed by legislation 
administered by the Commissioner for 
the South African Revenue Service; 
[or]’’; and 
(b) by the addition to subsection (1)(b) 
of the following subparagraph: 
‘‘(vi) relates to the contravention of a 
prohibition under section 26B; 
or.’’; 
(c) by the substitution in subsection (3) 
for the words preceding paragraph (a) 
of the following words: 
‘‘(3) No person who made or must 
make a report in terms of this section 
may, subject to subsection 45B(2A), 
disclose that fact or any information 
regarding the contents of any such 
report to any other person, including the 
person in respect of whom the report is 
or must be made, otherwise than—;’’. 

section 29.  There is a concern about the 
ramifications of this (ASISA). 
 

provisions inserted. 

22 Amendment to section 32 
Section 32 of the principal Act is hereby 
amended— 
(a) by the substitution for subsection (2) 
of the following subsection: 
‘‘(2) The Centre[, or an investigating 
authority acting with the permission 
of the Centre or under the authority 
of an authorised officer,] may request 
an accountable institution, a reporting 

No comment.   
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institution or any other person that has 
made a report in terms of section 28, 29 
or 31 to furnish the Centre [or that 
investigating authority] with such 
additional information, including 
prescribed information relating to 
transactional activity and supporting 
documentation, concerning the report 
and the grounds for the report as the 
Centre [or the investigating 
authority] may reasonably require for 
the performance by it of its functions. 
 
(b) by the substitution for subsection (3) 
of the following subsection: 
‘‘(3) When an institution or a person 
referred to in subsection (2) receives a 
request under that subsection, that 
institution or person must furnish the 
Centre [without delay] in the 
prescribed manner and within the 
prescribed period with such additional 
information concerning the report and 
the grounds for the report as that 
institution or person may have 
available. 

23 Intervention by Centre 
34. (1) If the Centre, after consulting an 
accountable institution, a reporting 
institution or a person required to make 
a report in terms of section 28, 28A or 
29, has reasonable grounds to suspect 
that a transaction or a proposed 
transaction may— 
(a) involve— 

No comment.  
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(i) the proceeds of unlawful activities or 
property which is connected to an 
offence relating to the financing of 
terrorist and related activities; or 
(ii) property owned or controlled by or 
on behalf of, or at the direction of a 
person or entity identified pursuant to a 
resolution of the Security Council of the 
United Nations contemplated in a notice 
referred to in section 26A(1); or 
(b) [may] constitute— 
(i) money laundering; or 
(ii) a transaction contemplated in 
section 29(1)(b), 
it may direct the accountable institution, 
reporting institution or person in writing 
not to proceed with the carrying out of 
that transaction or proposed transaction 
or any other transaction in respect of 
the funds affected by that transaction or 
proposed transaction for a period [as 
may be] not longer than 10 days as 
determined by the Centre, [which may 
not be more than five days,] in order 
to allow the Centre[— 
(a)] to make the necessary inquiries 
concerning the transaction[;] and, 
[(b)] if the Centre [deems] considers it 
appropriate, to inform and advise an 
investigating authority or the National 
Director of Public Prosecutions. 
(2) For the purposes of calculating the 
period of [five] 10 days in subsection 
(1), Saturdays, Sundays and 
proclaimed public holidays must not be 
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taken into account. 
(3) Subsection (1) does not apply to the 
carrying out of a transaction to which 
the rules of an exchange licensed in 
terms of the [Securities Services Act, 
2004 (Act No. 36 of 2004)] Financial 
Markets Act (Act No. 19 of 2012), 
apply. 

24 Substitution of section 35 
Substitution for subsection (1): 
(1) A judge designated by the Minister 
of Justice for the purposes of the 
Regulation of Interception of 
Communications and Provision of 
Communication related Information Act, 
2002 (Act No. 70 of 2002), may, upon 
written application by the Centre, order 
an accountable institution to report to 
the Centre, on such terms and in such 
confidential manner as may be 
specified in the order, all transactions 
concluded by a specified person with 
the accountable institution or all 
transactions conducted in respect of a 
specified account or facility at the 
accountable institution, if there are 
reasonable grounds to suspect that— 
(a) that person has transferred or may 
transfer to the accountable institution— 
(i) the proceeds of unlawful activities; 
(ii) property which is connected to an 
offence relating to the financing of 
terrorist and related activities; or 
(iii) property owned or controlled by or 
on behalf of, or at the direction of a 

No comment.  
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person or entity identified pursuant to a 
resolution of the Security Council of the 
United Nations contemplated in a notice 
referred to in section 26A(1); 
(b) that account or other facility has 
received or may receive— 
(i) the proceeds of unlawful activities; 
(ii) property which is connected to an 
offence relating to the financing of 
terrorist and related activities; or  
(iii) property owned or controlled by or 
on behalf of, or at the direction of a 
person or entity identified pursuant to a 
resolution of the Security Council of the 
United Nations contemplated in a notice 
referred to in section 26A(1); 
(c) that person is using or may use the 
accountable institution for money 
laundering purposes or for the financing 
of terrorist acts or for the purpose of 
any transaction contemplated in section 
29(1)(b); or 
(d) that account or other facility is being 
or may be used for money laundering 
purposes or for the financing of terrorist 
or related activities or for the purpose of 
any transaction contemplated in section 
29(1)(b). 

25 Access to information held by 
Centre 
40. (1) [No person is entitled to 
information held by the Centre, 
except] The Centre may make 
information reported to it, or obtained 
by it under this Part and information 

No comment.  
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generated by its analysis of information 
so reported or obtained, available only 
to— 
(a) an investigating authority [inside] in 
the Republic[, the South African 
Revenue Service and the intelligence 
services, which may be provided 
with such information— 
(i) on the written authority of an 
authorised officer if the authorised 
officer reasonably believes such 
information is required to investigate 
suspected unlawful activity; or 
(ii) at the initiative of the Centre, if 
the Centre reasonably believes such 
information is required to investigate 
suspected unlawful activity]; 
(aA) the National Prosecuting Authority; 
(aB) the Independent Police 
Investigative Directorate; 
(aC) an intelligence service; 
(aD) the Intelligence Division of the 
National Defence Force; 
(aE) a Special Investigating Unit; 
(aF) an investigative division in an 
organ of state; 
(aG) the Public Protector; 
(aH) the South African Revenue 
Service; 
(b) an entity outside the Republic 
performing similar functions to those of 
the Centre, or an investigating authority 
outside the Republic [which may, at 
the initiative of the Centre or on 
written request, obtain information 
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which the Centre reasonably 
believes is relevant to the 
identification of the proceeds of 
unlawful activities or the combating 
of money laundering or financing of 
terrorist and related activities or 
similar offences in the country in 
which that entity is established; 
(c) an accountable institution or 
reporting institution which or any 
other person who may, at the 
initiative of the Centre or on written 
request, be provided with 
information regarding the steps 
taken by the Centre in connection 
with transactions reported by such 
accountable institution, reporting 
institution or person, unless the 
Centre reasonably believes that 
disclosure to such accountable 
institution, reporting institution or 
person of the information requested 
could— 
(i) inhibit the achievement of the 
Centre’s objectives or the 
performance of its functions, or the 
achievement of the objectives or the 
performance of the functions of 
another organ of state; or 
(ii) prejudice the rights of any 
person]; 
(d) a supervisory body[, which may 
at the initiative of the Centre or on 
written request be provided with 
information which the Centre 
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reasonably believes is relevant to 
the exercise by that supervisory 
body of its powers or performance 
by it of its functions in relation to an 
accountable institution]; 
(e) a person who is entitled to receive 
such information in terms of an order of 
a court; or 
(f) a person who is entitled to receive 
such information in terms of other 
national legislation. 
(1A) Information contemplated in 
subsection (1) may be provided to— 
(a) an entity referred to in subsection 
(1)(a), (aA), (aB), (aC), (aD), (aE), (aF), 
(aG) or (aH)— 
(i) at the initiative of the Centre; or 
(ii) at the request of an authorised 
officer of the entity, if the Centre 
reasonably believes such information is 
required to investigate suspected 
unlawful activity; 
(b) an entity or authority referred to in 
subsection (1)(b)— 
(i) at the initiative of the Centre; or 
(ii) at the request of the entity or 
authority, if the Centre reasonably 
believes such information is relevant to 
the identification of the proceeds of 
unlawful activities or the combating of 
money laundering or financing of 
terrorist and related activities or similar 
offences in the country in which the 
entity or authority is established; 
(c) a supervisory body referred to in 



43 
 

CL WORDING IN BILL COMMENTS RESPONSE 

subsection (1)(d)— 
(i) at the initiative of the Centre; or 
(ii) at the request of the supervisory 
body, 
if the Centre reasonably believes such 
information is relevant to the exercise 
by the supervisory body of its powers or 
performance by it of its functions under 
any law. 
(2) A request for information 
contemplated in subsection [(1)(b), (c) 
or (d)] (1A)(a)(ii), (b)(ii) or (c)(ii) must 
be in writing and must specify the 
[desired] required information and the 
purpose for which the information is 
required. 
(3) The Director may, as a condition to 
the provision of any information 
contemplated in subsection (1), make 
[such] the reasonable procedural 
arrangements and impose [such] the 
reasonable safeguards regarding the 
furnishing of such information [referred 
to in subsection (1)(a), (b), (c) or (d) 
as] that the Director considers 
appropriate to maintain the 
confidentiality of that information before 
the information is provided. 
(4) Information [held by the Centre] 
contemplated in subsection (1) may 
only be provided to an entity or 
authority referred to in subsection (1)(b) 
pursuant to a written agreement 
between the Centre and [such] the 
entity or the authority which is 
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responsible for [that] the entity or 
authority, regulating the exchange of 
information between the Centre and 
[such] the entity or authority. 
(5) An agreement referred to in 
subsection (4) does not— 
(a) take effect until it has been 
approved in writing by the Minister;  
(b) permit the Centre to provide any 
category of information to the entity or 
authority in respect of which the 
agreement is concluded which [ that] 
the entity or authority is not permitted to 
provide to the Centre. 
(6) A person who obtains information 
from the Centre may use that 
information only within the scope of that 
person’s powers and duties and for the 
purpose specified in terms of 
subsection (2). 
(7) The Centre may make available any 
information obtained by it during an 
inspection to an organ of state, a 
supervisory body, other regulatory 
authority, self-regulating association or 
organisation [that] which the Centre 
reasonably believes is affected by or 
has an interest in that information. 
(8) The Centre may make available to a 
National Intelligence Structure as 
defined in the National Strategic 
Intelligence Act, 1994 (Act No. 39 of 
1994), information it holds relating to— 
(a) any threat or potential threat to the 
national security and stability of the 
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Republic; 
(b) activity, factor or development which 
is detrimental to the national stability of 
the Republic; 
(c) any threat or potential threat to the 
constitutional order of the Republic and 
the safety and the well-being of its 
people. 
(9) The Centre may, at the initiative of 
the Centre or on written request, 
disclose information it holds, other than 
information contemplated in 
subsections (1), (7) and (8), to an 
accountable institution or class of 
accountable institutions or any other 
person unless the Centre reasonably 
believes that the disclosure may— 
(a) inhibit the achievement of the 
Centre’s objectives or the performance 
of its functions, or the achievement of 
the objectives or the performance of the 
functions of another organ of state; or 
(b) prejudice the rights of any person. 

26 Protection of personal information 
41A. (1) The Centre must ensure that 
appropriate measures are taken in 
respect of personal information in its 
possession or under its control to 
prevent— 
(a) loss of, damage to or unauthorised 
destruction of the information; 
(b) unlawful access to or processing of 
personal information, other than in 
accordance with this Act and the 
Protection of Personal Information Act, 

No comment.  
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2013, (Act No. 4 of 2013). 
(2) In order to give effect to subsection 
(1) the Centre must take reasonable 
measures to— 
(a) identify all reasonable and 
foreseeable internal and external risks 
to personal information in its 
possession or under its control; 
(b) establish and maintain appropriate 
safeguards against the risks identified; 
(c) regularly verify that the safeguards 
are effectively implemented; and 
(d) ensure that the safeguards are 
continually updated in response to new 
risks or deficiencies in previously 
implemented safeguards. 

27 ‘‘[Formulation and implementation of 
internal rules] Risk Management 
and Compliance Programme 
42. (1) An accountable institution must 
[formulate] develop, document, 
maintain and implement [internal rules 
concerning— 
(a) the establishment and verification 
of the identity of persons whom the 
institution must identify in terms of 
Part 1 of this Chapter; 
(b) the information of which record 
must be kept in terms of Part 2 of 
this Chapter; 
(c) the manner in which and place at 
which such records must be kept; 
(d) the steps to be taken to 
determine when a transaction is 
reportable to ensure the institution 

1.The RMCP is too prescriptive and difficult to 
implement (BASA)(LSSA)(CASA) 
 
2. Smaller attorneys firms will have difficulty 
complying (LSSA) 
3.  The clause should contain the words 
‘reasonable measures’ (CASA) 
4. The obligation that an AI must review the 
RMCP at regular intervals is unduly 
prescriptive. It should rather state that it should 
be relevant and leave it to the discretion of the 
AI as to the method and intervals of review 
(ASISA) 
5. In the absence of an enterprise-wide ML/TF 
risk assessment, the development of a RMCP 
may be an academic exercise as opposed to a 
process aimed at developing a programme 
tailored for each particular organisation’s 
ML/TF risk profile (KPMG)  

1. Do not agree as the list sets the 
minimum requirements for the scope of 
the RMCP. 
 
2.  The RMCP must always be 
commensurate to the size and complexity 
of the institution and the nature of its 
business.  Smaller firms will not require a 
complex RMCP. 
 
3. Do not agree. The Programme only has 
to deal with the requirements applicable to 
the institution. 
 
4. Do not agree as the words ‘regular 
intervals’ gives the institution the flexibility 
to review its RMCP as it thinks 
appropriate. 
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complies with its duties under this 
Act; and 
(e) such other matters as may be 
prescribed] a programme for anti-
money laundering and counter-terrorist 
financing risk management and 
compliance. 
(2) [Internal rules must comply with 
the prescribed requirements] A Risk 
Management and Compliance 
Programme must— 
(a) enable the accountable institution 
to— 
(i) identify; 
(ii) assess; 
(iii) monitor; 
(iv) mitigate, and 
(v) manage, 
the risk that the provision by the 
accountable institution of products or 
services may involve or facilitate money 
laundering activities or the financing of 
terrorist and related activities; 
(b) provide for the manner in which and 
the processes by which the 
establishment and verification of the 
identity of persons whom the 
accountable institution must identify in 
terms of Part 1 of this Chapter is 
performed in the institution; 
(c) provide for the manner in which the 
institution determines whether future 
transactions that will be performed in 
the course of the business relationship 
are consistent with the institution’s 

6. 42(2A) The term “other person” may cause 
confusion. Suggestion to replace this term with 
‘the board of directors, senior management, 
the person or group of persons exercising the 
highest level of authority in an accountable 
institution must approve the Risk Management 
and Compliance Programme of the institution.’ 
(Investec) 
 

5. The national risk assessment may 
assist as one of the factors that institutions 
should consider in a risk based framework.   
 
6. Do not agree as scenarios may be 
different in each institution. 
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knowledge of a prospective client; 
(d) provide for the manner in which and 
the processes by which the institution 
conducts additional due diligence 
measures in respect of legal persons, 
trust and partnerships; 
(e) provide for the manner in which and 
the processes by which ongoing due 
diligence and account monitoring in 
respect of business relationships is 
conducted by the institution; 
(f) provide for the manner in which the 
examining of— 
(i) complex or unusually large 
transactions; and 
(ii) unusual patterns of transactions 
which have no apparent business or 
lawful purpose, and keeping of written 
findings relating thereto, is done by the 
institution; 
(g) provide for the manner in which and 
the processes by which the institution 
will confirm information relating to a 
client when the institution has doubts 
about the veracity of previously 
obtained information; 
(h) provide for the manner in which and 
the processes by which the institution 
will perform the customer due diligence 
requirements in accordance with 
sections 21, 21A, 21B and 21C when, 
during the course of a business 
relationship, the institution suspects 
that a transaction or activity is 
suspicious or unusual as contemplated 
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in section 29; 
(i) provide for the manner in which the 
accountable institution will terminate an 
existing business relationship as 
contemplated in section 21E; 
(j) provide for the manner in which and 
the processes by which the 
accountable institution determines 
whether a prospective client is a foreign 
prominent public official or a domestic 
prominent influential person; 
(k) provide for the manner in which and 
the processes by which enhanced due 
diligence is conducted for higher-risk 
business relationships and when 
simplified customer due diligence might 
be permitted in the institution; 
(l) provide for the manner in which and 
place at which the records are kept in 
terms of Part 2 of this Chapter;  
(m) enable the institution to determine 
when a transaction or activity is 
reportable to the Centre under Part 3 of 
this Chapter; 
(n) provide for the processes for 
reporting information to the Centre 
under Part 3 of this Chapter; 
(o) provide for the manner in which— 
(i) the Risk Management and 
Compliance Programme is 
implemented in branches, subsidiaries 
or other operations of the institution in 
foreign countries so as to enable the 
institution to comply with its obligations 
under this Act; 
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(ii) the institution will determine if the 
host country of a foreign branch or 
subsidiary permits the implementation 
of measures required under this Act; 
and 
(iii) the institution will inform the Centre 
and supervisory body concerned if the 
host country contemplated in sub-
paragraph 
(ii) does not permit the implementation 
of measures required under this Act; 
(p) provide for the processes for the 
institution to implement its Risk 
Management and Compliance 
Programme; and 
(q) provide for any prescribed matter. 
(2A) The board of directors, senior 
management or other person or group 
of persons exercising the highest level 
of authority in an accountable institution 
must approve the Risk Management 
and Compliance Programme of the 
institution. 
(2B) An accountable institution must 
review its Risk Management and 
Compliance Programme at regular 
intervals to ensure that the Programme 
remains relevant to the accountable 
institution’s operations and the 
achievement of the requirements 
contemplated in subsection (2). 
(3) An accountable institution must 
make [its internal rules] 
documentation describing its Risk 
Management and Compliance 



51 
 

CL WORDING IN BILL COMMENTS RESPONSE 

Programme available to each of its 
employees involved in transactions to 
which this Act applies. 
(4) An accountable institution must, on 
request, make a copy of [its internal 
rules] the documentation describing its 
Risk Management and Compliance 
Programme available to— 
(a) the Centre; or 
(b) a supervisory body which performs 
regulatory or supervisory functions in 
respect of that accountable institution. 

28 ‘‘Governance of anti-money 
laundering and counter terrorist 
financing compliance 
42A. (1) The board of directors of an 
accountable institution which is a 
legal person with a board of directors, 
or the senior management of an 
accountable institution without a board 
of directors, must ensure compliance 
by the accountable institution and its 
employees with the provisions of 
this Act and its Risk Management and 
Compliance Programme. 
(2) An accountable institution which is a 
legal person must— 
(a) have a compliance function to assist 
the board of directors or the 
senior management, as the case may 
be, of the institution in 
discharging their obligations under 
subsection (1); and 
(b) assign a person with sufficient 
competence and seniority to ensure the 

1. 42A(2)(b) Does the term “assign” mean that 
no formal appointment is necessary? The 
previous FIC Act provided that a formal 
appointment is required (Investec). 

1. Yes. 
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effectiveness of the compliance 
function contemplated in paragraph 
(a). 
(3) The person or persons exercising 
the highest level of authority in an 
accountable institution which is not a 
legal person must ensure compliance 
by the employees of the institution with 
the provisions of this Act and its 
Risk Management and Compliance 
Programme, in so far as the functions 
of 
those employees relate to the 
obligations of the institution. 
(4) An accountable institution which is 
not a legal person, except for an 
accountable institution which is a sole 
practitioner, must appoint a person or 
persons with sufficient competence to 
assist the person or persons exercising 
the highest level of authority in the 
accountable institution in 
discharging their obligation under 
subsection (3).’’. 

29 ‘‘Training [and monitoring of] 
relating to anti-money laundering 
and 
counter terrorist financing 
compliance 
43. An accountable institution must[— 
(a)] provide on-going training to its 
employees to enable them to comply 
with the provisions of this Act and [the 
internal rules] the Risk 
Management and Compliance 

1. The training of personnel poses a serious 
threat to organisations conducting the training 
as they could be sued for damages flowing 
from incorrect assessment or compliance.  It is 
therefore important that the Bill is clear and 
unambiguous (LSSA)  
2. The words ‘on-going’ should be replaced 
with ‘adequate’ as it should be left to the 
discretion of the AI to determine the frequency 
of training (ASISA) 

1. The provisions of the FIC Act do not 
affect the liability of service providers to 
accountable institutions for the quality of 
their services and products. 
 
2. Do not agree as these are two different 
terms and the intention is for continuous 
training to occur, as needed. 
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Programme which are applicable to 
them[; 
(b) appoint a person with the 
responsibility to ensure compliance 
by— 
(i) the employees of the accountable 
institution with the 
provisions of this Act and the 
internal rules applicable to 
them; and 
(ii) the accountable institution with 
its obligations under this 
Act]. 

30 Amendment of section 43A of Act 38 
of 2001, as inserted by section 14 of 
Act 11 of 
2008 
30. Section 43A of the principal Act is 
hereby amended— 
(a) by the substitution for subsections 
(1) and (2) of the following subsections: 
‘‘(1) (a) The Centre may, by notice in 
the Gazette, issue a directive to 
all institutions to whom the provisions of 
this Act apply[,]— 
(i) regarding the application of this Act; 
or 
(ii) which reasonably may be required 
to give effect to the Centre’s 
objectives contemplated in section 3. 
(b) The Centre may issue a directive in 
terms of paragraph (a) only 
after consulting with supervisory bodies 
on that directive. 
(2) The Centre or a supervisory body 

There is a need for public consultation before a 
directive is published (ASISA)(Investec) 

Agree. 
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may, in writing, issue a directive 
to any category of accountable 
institutions or category of reporting 
institutions or other category of person 
to whom the provisions of this 
Act apply[,]— 
(a) regarding the application of this Act; 
or 
(b) which reasonably may be required 
to give effect to the Centre’s 
objectives contemplated in section 3. 
(b) by the substitution in subsection (6) 
for paragraph (a) of the following 
paragraph: 
‘‘(a) The Centre, in respect of any 
accountable institution or category 
of accountable institutions regulated or 
supervised by a supervisory body 
in terms of this Act or any other law, 
may issue a directive in accordance 
with subsections (2) and (3) only [if a 
supervisory body]— 
(i) if a supervisory body failed to issue a 
directive despite any 
recommendation of the Centre made in 
terms of section 44(b); or 
(ii) [failed to issue a directive within 
the period specified by the 
Centre] after consultation with the 
relevant supervisory body.’’. 

31 Amendment of section 45B of Act 38 
of 2001, as inserted by section 16 of 
Act 11 of 
2008 
32. Section 45B of the principal Act is 

1. Legal privileged documents should be 
excluded from inspection searches. 

1. The powers of inspection are similar to 
other legislation dealing with powers of 
inspection for compliance.  The normal 
laws will apply to legal privileged 
documents and need not be specified in 
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hereby amended— 
(a) by the substitution for subsection (1) 
of the following subsection: 
‘‘(1) [For] An inspector appointed in 
terms of section 45A may enter the 
premises, excluding a private 
residence, of an accountable institution 
or reporting institution which is 
registered in terms of section 43B or 
otherwise licensed or authorised by the 
supervisory body and inspect the affairs 
of an accountable institution or 
reporting institution, as the case may 
be, for the purposes of determining 
compliance with this Act or any order, 
determination or directive made in 
terms of this Act [an inspector may at 
any reasonable time and on 
reasonable notice, where 
appropriate, enter and inspect any 
premises at which the Centre or, 
when acting in terms of section 
45(1), the supervisory body 
reasonably believes that the 
business of an accountable 
institution, reporting institution or 
other person to whom the provisions 
of this Act apply, is conducted].’’; 
(b) by the insertion after subsection (1) 
of the following subsections: 
‘‘(1A) An inspector appointed in terms 
of section 45A may, for the purposes of 
determining compliance with this Act or 
any order, determination or directive 
made in terms of this Act, and on the 

the FIC Act. 
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authority of a warrant issued under 
subsection (1B), enter— 
(a) a private residence; or 
(b) any premises other than premises 
contemplated in subsection (1), if the 
Centre or, when acting in terms of 
section 45(1), the supervisory body, as 
the case may be, reasonably believes 
that the residence or premises are used 
for a business to which the provisions 
of this Act apply.  
(1B) A magistrate or judge may issue a 
warrant contemplated in subsection 
(1A)— 
(a) on written application by the Centre 
or a supervisory body setting out under 
oath or affirmation why it is necessary 
for an inspector to have access to the 
premises; and  
(b) if it appears to the magistrate or 
judge from the information under oath 
or affirmation that— 
(i) there are reasonable grounds for 
suspecting that an act of non-
compliance has occurred; 
(ii) entry to the residence or premises is 
likely to yield information pertaining to 
the non-compliance; and 
(iii) entry to the residence or premises 
is reasonably necessary for the 
purposes of this Act. 
(1C) An inspector otherwise required to 
obtain a warrant under subsection (1B) 
may enter any premises without a 
warrant— 
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(a) with the consent of the owner or 
person apparently in physical control of 
the premises after that owner or person 
was informed that he or she is under no 
obligation to admit the inspector in the 
absence of a warrant; or 
(b) if the inspector on reasonable 
grounds believes that— 
(i) a warrant will be issued under 
subsection (1B) if the inspector applied 
for it; and 
(ii) the delay in obtaining the warrant is 
likely to defeat the purpose for which 
the inspector seeks to enter the 
premises. 
(1D) Where an inspector enters 
premises without a warrant, he or she 
must do so— 
(a) at a reasonable time; 
(b) on reasonable notice, where 
appropriate, and 
(c) with strict regard to decency and 
good order, including to a person’s right 
to— 
(i) respect for and the protection of 
dignity; 
(ii) freedom and security; and 
(iii) personal privacy. 
(1E) Subsection (1D)(c) applies with the 
necessary changes where an inspector 
enters premises on the authority of a 
warrant.’’; 
(c) by the insertion after subsection (2) 
of the following subsection: 
‘‘(2A) When acting in terms of 
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subsection (2)(b) or (d), an inspector 
of— 
(a) the Centre; 
(b) a supervisory body referred to in 
item 1 or 2 of Schedule 2; 
(c) any other supervisory body meeting 
the prescribed criteria, may order from 
an accountable institution or reporting 
institution under inspection, the 
production of a copy of a report, or the 
furnishing of a fact or information 
related to the report, contemplated in 
section 29. 
(2B) If the inspector of a supervisory 
body, referred to in subsection 
(2A)(b) or (c), obtained a report, or a 
fact or information related to the report, 
under subsection (2A), that supervisory 
body must request information from the 
Centre under section 40(1A)(c) relating 
to the report contemplated in section 29 
which may be relevant to such 
inspection. 
(2C) For purposes of subsection (2B), 
the Centre must provide the information 
to the inspector of the supervisory body 
in accordance with section 40.’’; 
(d) by the substitution for subsection (4) 
of the following subsection: 
‘‘(4) The Centre or a supervisory body 
may recover all expenses necessarily 
incurred in conducting an inspection 
from an accountable institution[,] or 
reporting institution [or person] 
inspected.’’; 
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(e) by the substitution in subsection 
(5)(b) for subparagraph (iv) of the 
following subparagraph: 
‘‘(iv) except information contemplated 
subsections (2A) and (2C), if the 
Director or supervisory body is satisfied 
that it is in the public interest.’’; 
(f) by the deletion in subsection (6) of 
paragraph (b); and 
(g) by the deletion of subsection (7) 

35, 
36, 
37, 
38, 
42, 
46, 
47, 
48, 
49  

Non-compliance clauses 1.The term ‘act of non-compliance’ is confusing 
and superfluous to the extent that ‘non-
compliance’ is defined in the Bill (BASA) 
2. By removing criminal offence it may diminish 
the seriousness of not complying with 
beneficial ownership provisions.There should 
be a distinction between lesser and greater 
forms of non-compliance so as not to diminish 
efficacy of the Act. (Corruption Watch) 
3. Inadequate measures for the sanctioning of 
Accountable Institutions by supervisory bodies 
(Corruption Watch)  
 
4. There should be a leniency clause if there 
are circumstances beyond the institution’s 
control to comply (BarlowWorld) 
5. Clause 42 is to wide and is subjective. There 
needs to be delineation of ‘lack of scrutiny‘. 
(LSSA) 
6. Clause 36 requires absolute adherence to 
sections 21A, 21B, 21C, 21D, 21E, 21F, 21G 
or 21H irrespective of the institution’s own 
RBA(BASA) (Firstrand) 

1. Do not agree as the term is specifically 
used so as to distinguish it from a criminal 
offence. 
 
2.  Do not agree as the maximum financial 
penalties are quite high.  
 
3. Do not agree. Adequate provision exists 
for supervisory bodies to impose 
administrative sanctions for non-
compliance. 
 
4. This will be one of the factor when 
deciding on an appropriate sanction. 
 
5.  The FIC will provide a list for scrutiny. 
 
6. Sections 21A to 21H takes into account 
an institution’s RCMP and it is not 
necessary to repeat in clause 36. 

39, 
40 

Criminal Offence clauses No comment.  
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41, 
43, 
44, 

Criminal Offence and Administrative 
Sanctions 

1. The elective nature of these provisions 
creates uncertainty and might be misused by 
officials. It has a double barrel approach which 
is unfair on AIs (LSSA) (JSE) 
2. Should refer to directors only and not board 
of directors as the board as a body cannot be 
subject to administrative sanctions (JSE) 
3. The LSSA does not support a position 
where there is an option of either 
administrative or criminal sanctions and 
believes that administrative sanction should be 
the only option.   

1.  Dual liability already exists in the 
current provisions of the FIC Act.  There 
are provisions in the FIC Act that have the 
necessary safeguards e.g. section 45(8) 
which states that an administrative 
sanction may not be imposed if the 
respondent has been charged with a 
criminal offence on the same set of facts. 
 
2. The intention of the provision to make 
the board accountable for non-compliance. 
 
3. Do not agree as criminal involvement on 
the part of an institution cannot be ruled 
out. 

53 ‘‘Exemptions for accountable 
institutions 
74. (1) The Minister may, after 
consulting [the Council and] the 
Centre, and on conditions and for a 
period determined by the Minister, 
exempt from compliance with— 
(a) any of the provisions of this Act— 
(i) a person; 
(ii) an accountable institution; or 
(iii) a category of persons or 
accountable institutions; 
(b) any or all of the provisions of this 
Act, a person or category of persons or 
an accountable institution or category of 
accountable institutions in respect of 
any one or more categories of 
transactions. 
(2) Any exemption referred to in 
subsection (1)— 

Require consultations with public (ASISA) Agree. 
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(a) must be by notice in the Gazette 
and may be withdrawn or amended by 
the Minister, after consulting [with the 
Council and] the Centre; and 
(b) must be tabled in Parliament before 
being published in the Gazette.’’. 

56 ‘Regulations 
77. (1) The Minister, after consulting 
[the Council and] the Centre, may 
make, repeal and amend regulations 
concerning— 
(a) any matter that may be prescribed 
in terms of this Act; and 
(b) any [other] ancillary or incidental 
administrative or procedural matter 
which is necessary [or expedient] to 
prescribe [to promote the objectives] 
for the proper implementation or 
administration of this Act. 
(2) Regulations in terms of subsection 
(1) may— 
(a) differ for different accountable 
institutions, reporting institutions, 
persons, categories of accountable 
institutions, reporting institutions and 
persons and different categories of 
transactions; 
(b) be limited to a particular 
accountable institution or reporting 
institution or person or category of 
accountable institutions or reporting 
institutions or persons or a particular 
category of transactions; and 
(c) for a contravention of or failure to 
comply with any specific regulation, 

Require consultations with public (ASISA) Agree. 
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prescribe imprisonment for a period not 
exceeding [six 
months] three years or a fine not 
exceeding [R100 000] R1 000 000 or 
such administrative sanction as may 
apply. 
[(3) Regulations in terms of 
subsection (1) must be reviewed by 
the 
Council within two years after being 
published in the Gazette and 
thereafter at such intervals as the 
Council deems appropriate.]. 
(4) The Minister must table regulations, 
repeals and amendments made under 
subsection (1) in Parliament before 
publication in the Gazette.’’. 

58 Short title 
58. This Act is called the Financial 
Intelligence Centre Amendment Act, 
2015. 

1. Need for a phased implementation in the 
absence of transitional provisions(12 to 18 
months) (ASISA),(BASA)(LSSA) (CASA) 
(Firstrand) 
 

Agree – the phasing in of implementation 
is determined on an industry-specific basis 
by the supervisors of each industry. 
Phasing in of the application to private 
influential persons could be provided for 
by enabling the Minister to gazette the 
effective date of that part of the definition. 
This should coincide with the setting of the 
threshold (values of tenders). 

 


