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This submission focuses on one key issue, that of free self-identification as a member of a traditional community. Other issues are dealt with only in passing.
The aims and objects of the Traditional Khoi-San Leadership Bill  (TKLB)include the following:
a. “to transform traditional institutions in line with constitutional imperatives such as the Bill of Rights
b. to restore the integrity and legitimacy of traditional institutions in line with customary laws and practices

c. to protect and promote such institutions ….”

It is based on specific principles:
a. “to promote democratic governance and the values of an open and democratic society

b. advance gender equality

c. promote freedom, human dignity and the achievement of equality and non-sexism

d. derive their mandate and primary authority from applicable customary law and customs”, and so on
These are admirable in many ways.
The preamble of our Constitution is relevant to legislation on any aspect of governance: “…. we adopt this Constitution, as the supreme law of the Republic, so as to: heal the divisions of the past and establish a society based on democratic values, social justice and fundamental human rights; lay the foundations for a democratic and open society in which government is based on the will of the people…. ; improve the quality of life of all citizens and free the potential of each person….” (emphasis added)
The constitution’s recognition of customary law and traditional leadership is wise, in my view.  Given widespread adherence to customary law, significant support for traditional leaders in many areas, the continuing relevance of traditional mechanisms for dispute resolution in many rural (and even urban) settings, and the valuable emphasis in the latter on restorative justice, we have to find a way to integrate these institutions into our democracy. They cannot simply be done way with through legislative fiat, and it would be a mistake to try to do so.

Of course, the constitution and the Bill of Rights are supreme, and all laws and governance arrangements must conform to the underlying values of our hard-won democracy, and uphold the rights of citizens in a substantive manner. 

A key question then arises: what is the relationship between formal, representative and parliamentary democratic institutions, on the one hand, and the institutions of traditional governance, on the other? Do the latter constitute forms of “African democracy”, very different from representative democracy in the details of how decisions are made and how legitimacy is secured, but nevertheless converging with modern democratic institutions in relation to underlying values and commitments. Or alternatively, as some argue, are they incompatible with democracy in their very essence? If the latter is the case, this suggests that traditional institutions are completely out of place in a political system based on the sovereignty of the people. Or, should they perhaps be allowed a purely symbolic role, as in the Netherlands, for example?
These are complex questions but critically important ones, especially in relation to how decision makers ensure they are legitimate in the eyes of the people, and thus entitled to represent their interests ……as well as the question of how to ensure the accountability of office bearers to the people they govern in the name of. On the one hand we have regular and competitive elections, on the other, hereditary positions filled by members of ruling lineages (or “royal families”), together with participatory gatherings such as the kgotla or the inkundla. 
In both sets of institutions, neither of these questions can be answered simply by referring to stated intentions; rather, we must examine the details of the day-to-day functioning of political institutions. Elections, as we know, do not in themselves guarantee accountability, and traditional leaders can sometimes be highly responsive, accountable and participatory. Appearances can be deceptive.
If we believe that modern, democratic and customary, “traditional” institutions do in fact converge in their basic values and principles, another key question arises: can their very different forms and modes of operation function side-by-side, in ways that enhance the possibilities for democratic citizenship?  This is a key issue for law-makers in parliament.
I submit that the potential for convergence between systems based on election and systems based on hereditary power implies that both systems would share a common set of values, principles and features:
· Government is based on the will of the people, and power is ultimately held by those at the base of society
· The legitimacy of leaders depends on the degree of support they have from the people

· Accountability of leaders requires well-designed mechanisms for: consulting people on a regular basis, allowing them to participate directly in making certain key decisions, creating transparency in decision making, and for reporting back to the people
· Mechanisms exist also for the replacement of poor leaders, or corrupt and abusive leaders
· The ultimate criterion for good governance is the welfare of the people, the commoners, not the benefits flowing to leaders

· Freedom means choice, and the absence of coercion, within the framework of agreed law

This means, I further submit, that governance systems with the following features are NOT compatible with the constitution, or with the freedoms that South Africans have fought for and achieved:
· Governance is based on force, and power is top-down in nature
· Leaders can persist in positions of power whether or not they have the support of the people, and cannot be replaced however corrupt they are
· Mechanisms for accountability, transparency and oversight of leaders are absent or inadequate
· Leaders make decisions that are not in the interests of the common person, or are in their own interests only
· Coercion rather than free choice characterizes the workings of the system

In the TKLB, it is evident that two different systems are envisaged for traditional leaders in African communities, on the one hand, and Khoi-San communities, on the other. Thus, for Africans, the criteria for recognition as a traditional community includeL that people live in a “specific geographic area” under the authority of a traditional leader, and that they observe customary law and have a history of living as “distinct community”. 
For the Khoi-San, however, a new criterion is introduced: “a history of self-identification by members of the community concerned, as belonging to a unique community….”  Furthermore, living in a “specific geographical area” is not a necessary feature; members may live in “several geographical areas together with non-community members”.  The list of community members must include a signature attesting to “his or her association with such a community”. This list must be updated, at least annually.

The difference is clear: for Africans, there is no requirement of “self-identification” as a member of a traditional community, and no signature is required that attests to the individual associating her and himself. There is no choice, it is involuntary: if you live in an area under the jurisdiction of a chief or traditional council, you must affiliate to that “traditional community”, whether you like it or not. For the Khoi-San, however, such a choice does exist; it is fundamental to how community membership is acquired.
These differences are justified in the Memorandum by reference to the “unique circumstances and history of the Khoi-San”. But the wider histories of the African peoples of Southern Africa are nowhere referred to. Missing are the following key aspects of those histories (summarized briefly because of lack of time):
 In the pre-colonial period: the existence of a variety of mechanisms for ensuring the accountability of rulers to the people, including consultation, trial, secession, or assassination; the fluidity and flexibility of territorial and social boundaries; and processes s that helped to balance power from above with power from below….
 In the colonial and apartheid periods: the distortion of custom to create a system of rule useful to the colonisers, involving state-imposed chiefs who were compliant, accountable to the state rather than their people, assisted with indirect rule, helped recruit migrant workers as cheap labour for the mines and farms ….
In the past 20 years: the abuse of their powers by many traditional leaders, such as who were given jurisdiction over large numbers of people in the dying days of the apartheid state (chiefs such as kgosi Matlala of Rakgwadi who was a cabinet minister in the old Lebowa Bantustan and collaborated with the apartheid regime for his own benefi)t; abuses by chiefs and traditional councils who have entered into deals with mining companies and made themselves extremely wealthy as a result (see several court cases in NW Province); the autocratic rule of chiefs such as kgosi Nyalala Pilane of the Bakgatla-ba-Kgafela, who attempted to male illegal all meetings of people opposed to his abuse of mining royalties …..
Also, the history of chiefs and traditional councils who have attempted to adapt custom to align it with the ethos of the Constitution, such as the late Inkosi Simakade Mchunu of Msinga, who in the 1990s required izinduna to be elected, and whose council in 2009 decided to allocate land to single women with children to support…..
Taking this history into account, why does the Bill not make the principle of self-affiliation and free choice of membership of traditional communities, as is the case for the Khoi-San, applicable to all? Would this not affirm the convergence of the two systems of elected, representative democracy and the indigenous African version of democracy?
There are many other problems with the Bill. They include: its virtual silence on so-called “transformative” mechanisms; the weakness of its arrangements for oversight of traditional councils; the inadequacy of its mechanisms to deal with disputes; its lack of adequate provision for consultation with community members on matters that affect them; its lack of clarity on the roles that traditional institutions may be given by other government departments; and its attempt to cement apartheid-era “tribal” boundaries into place for all time. Many of these problems are evident in other draft legislation or policy, such as the Traditional Courts Bill and the draft Communal Land Tenure Policy.
In conclusion, I suggest that the failure of this Bill to grasp the nettle of the freedom of association guaranteed by the constitution makes it open to constitutional challenge. Furthermore, by making affiliation to traditional leadership involuntary rather than by choice, it in fact sounds the death knell of the institution. South Africans and in particular young South Africans, do not take kindly to authoritarian rule, as our universities are discovering. 
Yet, if traditional leadership is in fact, as often claimed, open and transparent, offering real opportunities for participation in local decision-making, delivering real benefits to ordinary people, based on deep knowledge of customary law and its adaptability, and also, critically, subject to the freely given affiliation of community members, then they have nothing to fear. If these are social realities rather than assertions serving as ideological cover for elite capture, the historical depth and familiarity of these institutions will likely result in many people freely choosing to offer them their allegiance.
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