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         25 January 2016 
Mr Y Carrim   
MP and Chairman: Standing Committee on Finance  
Parliament of South Africa  
 
By email: awicomb@parliament.gov.za  
 
Dear Mr Carrim  
 
COMMENTS ON THE FINANCIAL INTELLIGENCE CENTRE (FIC) AMENDMENT BILL 

 
ASISA appreciates the further opportunity which has been given to provide comments on the FIC 
Amendment Bill. 
 
Previous submissions by ASISA will not be repeated, but the Committee is referred to such submissions  
and in particular the comments regarding the following aspects: 
 

 that the FIC Amendment Bill should provide for consultation arrangements similar to those in the 
Financial Sector Regulation Bill;  

 

 the Bill should contain wording to give effect to FATF’s Recommendation 1 which requires a 
member country to “take action, including designating an authority or mechanism to coordinate 
actions to assess risks, and apply resources, aimed at ensuring the risks [the money laundering and 
terrorist financing risks for the country] are mitigated effectively”; and 

 

 the substantial impact that the disconnect between technological developments and the 
requirement that accountable institutions must keep all records in South Africa will have on 
financial institutions operating in South Africa. 

 
The additional comments which are attached to this letter in a table format are regarding the 
requirements in the Bill relating to beneficial ownership and public prominent persons. 

  
Yours sincerely,  
 

 
Anna Rosenberg  
Senior Policy Advisor   

mailto:awicomb@parliament.gov.za
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CLAUSE WORDING/PROPOSED WORDING COMMENTS 

General-
Beneficial 
ownership 

 The concepts of “beneficial ownership” in 
the FIC Amendment Bill and “controlling 
persons” in the Foreign Account Tax 
Compliance Act (FATCA) as well as the  
 Organisation for Economic Co-operation 

and Development (OECD) common 

reporting standards are interrelated.  
Appropriate alignment is needed and ASISA 
has requested an urgent workshop of the 
relevant stakeholders to address this. 
 
We propose that AI’s be exempt from due 
diligence in respect of beneficial ownership 
for JSE publicly listed companies and their 
subsidiaries as well as regulated entities as 
they already have the necessary due 
diligence and compliance checks. 
  
We propose that requirements are put in 
place for legal persons to provide the CIPC 
with beneficial ownership information and 
that the CIPC keep an up to date record of 
all beneficial owners.  Until this is 
established there can be no obligation on 
AI’s to verify the beneficial owners.  

Definitions 
“beneficial 
owner” 

“beneficial owner” in respect of a legal person, 
means a natural person who, independently or 
together with another person, directly or 
indirectly– 
(a) owns  the legal person;  
(b) holds 20% or more of the share capital of 
the legal person; or 
(c) exercises effective control of the legal 
person; 

From a cost/benefit perspective ASISA 
members propose that a threshold be 
attached to the share capital so that the 
assessment of beneficial ownership does 
not have to be conducted on each and 
every client which is a legal person.  It will 
also facilitate the practical application of 
related requirements in other regulatory 
initiatives such as FATCA and the OECD 
common reporting standards referred to in 
our general comments above.  The 
threshold suggested is 20% which is 
considered reasonable and adequate and 
has been adopted in other jurisdictions 
such as in the Namibian Financial 
Intelligence Act. 
 
Re (c)-“effective control” needs to be 
defined. We suggest that this definition be 
aligned to the definition of “Significant 
Owner” in the Insurance Bill as the 
definition of Significant Owner unpacks 
voting rights etc.  

21B (1) Additional due diligence measures relating to 
legal persons, trusts and partnerships 
(1)If a client contemplated in section 21 is a legal 

Does “establish” include verification or is it 
sufficient to request the disclosures?  
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person or a natural person acting or purporting to 
act on behalf of a partnership, trust or similar 
arrangement between natural persons, an 
accountable institution must, in addition to the 
steps required under sections 21 and 21A and in 
accordance with its Risk Management and 
Compliance Programme establish– 
(a) the nature of the client's business; and 
(b) the ownership and control structure of 
the client. 
…………………… 

21B(3) (3) When an accountable institution 
establishes and verifies the identity of the 
beneficial owner of a legal person as 
contemplated in subsection (2), the institution 
must, subject to subsections (4) and (5)– 
(a) establish the identity of each natural 
person who, independently or together with 
another person, has a controlling ownership 
interest in the legal person;… 
 

We require clarity on what “controlling 
ownership interest” means?  Is it voting 
rights, shares etc? Guidance on the source 
document that can be used to determine 
this information is requested.  

21B(4) (4) If an accountable institution is in doubt 
as to whether a natural person contemplated in 
subsection (3) is the beneficial owner of the legal 
person in question, or no natural person has a 
controlling ownership interest in the legal person 
in question, the institution must, subject to 
subsection (5)– 
(a) establish the identity of each natural 
person who exercises control of the legal person 
in question through other means; and 
(b) take reasonable steps to verify the 
identity of each natural person contemplated in 
paragraph (a). 
 

Guidance on the determination of “through 
other means” is needed as this is very 
vague.  
 
 

21B(8) (8) This section applies in respect of a legal 
person, partnership, or trust or similar 
arrangement between natural persons, whether it 
is incorporated or originated in the Republic or 
elsewhere. 
 

This will be costly as an AI will have to 
ensure access to systems and sources 
abroad. Verifying particulars of beneficial 
owners of a legal entity in a foreign 
jurisdiction and conducting on going due 
diligence will hike up current costs and 
possibly result in AI’s requiring additional 
resources. 
 

General-
Prominent 
influential 
persons 
(PIP’s) 

 The draft requirements are practically very 
problematic for the reasons given in our 
comments below.  Furthermore it needs to 
be made clear that until there is a reliable 
data source AI’s should be able to rely on 
self- certification by clients to determine 
influential status.  
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ASISA members submit that the most 
effective data source would be a list of 
PIP’s which is provided and updated by the 
government authorities.  Failing that there 
needs to be a public electronic source.  
 

Definition 
“domestic 
prominent 
influential 
person” 

“domestic prominent influential person” means 
an individual who holds, including in an acting 
position for a period exceeding six months, or 
has held at any time in the preceding 12 months, 
in the Republic– 

(a) one of the following a prominent public 
functions including that of– 

……………………………… 

(vii) a member of a royal family or senior 
traditional leader as defined in the 
Traditional Leadership and Governance 
Framework Act, 2003 (Act No. 41 of 2003); 

(viii) a head or chief financial officer of a national 
or provincial department or government 
component, defined in section 1 of the 
Public Service Act, 1994 (Proclamation No. 
103 of 1994); 

(ix) a municipal manager appointed in terms of 
section 82(1) of the Local Government: 
Municipal Structures Act, 1998 (Act No. 111 
of 1998); 

(x) the chairperson of the controlling body, 
chief executive officer, chief financial 
officer or chief investment officer of– 

(aa) a public entity listed in Schedule 2 or 3, to 
the Public Finance Management Act, 1999 
(Act No. 1 of 1999); or 

(bb) a municipal entity defined in section 1 of 
the Local Government: Municipal Systems 
Act, 2000 (Act No. 32 of 2000); 

(b) the position of– 

(i) chairperson of the board of directors; 

Re (a) - the word ‘including’ seems to 
indicate that this is an inexhaustive list 
which is untenable from a compliance 
perspective.  We propose removing this as 
indicated. 
 
Re (a) (vii) to (x)-these positions will be 
very difficult to determine as they are not 
necessarily published.  Furthermore some 
positions are on local, provincial and 
national level which vastly expands the 
scope of the definition and the due 
diligence requirements.  
 
Re (b) – this type of information is not in 
the public domain.  It is submitted that 
other measures would be appropriate to 
combat tender fraud and related abuses 
and it should be deleted from the Bill.  
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(ii) chairperson of the audit committee; 

(iii) executive officer; or 

(iv) chief financial officer, 

of a company as defined in the Companies Act, 
2008 (Act No. 71 of 2008), if the company 
provides goods or services to an organ of state 
and the annual transactional value of the goods 
or services or both exceeds an amount 
determined by the Minister by notice in the 
Gazette;  

“foreign 
prominent 
public 
official” 

“foreign prominent public official” means an 
individual who holds, or has held at any time in 
the preceding 12 months, in any foreign country 
a prominent public function including that of a– 

(d) judge or equivalent senior judicial official; 
…… 
(f) high-ranking member of the military 

Re (d) Senior judicial officer is too vague 
and difficult to determine.  The 
amendment shown is proposed to make it 
clear. 
  
Re (f) -should be amended or deleted for 
vagueness. How must one determine who a 
high ranking official of the military is? 
 

21H Family members and known close associates 
(1) Sections 21F and 21G apply to immediate 
family members and known close associates of a 
person in a foreign or domestic prominent 
position, as the case may be. 
(2) For the purposes of subsection (1), an 
immediate family member includes– 
(a) the spouse, civil partner or life partner; 
(b) the previous spouse, civil partner or life 
partner, if applicable; 
(c) children and step children and their 
spouse, civil partner or life partner; 
(d) parents; and 
(e) sibling and step sibling and their spouse, 
civil partner or life partner. 

 

Does known close associates mean that the 
AI must only treat persons that are known, 
through public and media platforms, to 
have a known close association with a PIP? 
 
What is the definition of a life partner? 
 
Re 2(b) Previous spouses, civil partners or 
life partners should be deleted as they 
could have been remarried or reattached a 
number of times after the marriage or 
attachment with the PIP. 
 
 

 
 


