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Investec Bank - Comments to the Financial Intelligence Centre Amendment Bill, 2015 

 

   

CH PART CLAUSE CLAUSE REF ISSUE WHY AN ISSUE PREFERRED SOLUTION 

CHAPTER 1 
FINANCIAL 

INTELLIGENCE 
CENTRE 

Part 1 Definitions 1 

 
 
 

 
 

 
 
 

     Anonymous client [s21(1)]  No definition   Provide definition 
 

     Business relationship 
[throughout] 
 
 
 
a) means an arrangement 
between a client and an 
accountable institution for 
the purpose of concluding 
transactions on a regular 
basis; and 
(b) includes three or more 
single transactions that 
appear to be connected to 
the same person utilising 
the same product or 
service at regular 
intervals; 
 
 

 Definition is inconsistent – 
‘and’ (in definition.) vs. ‘or’ (in 
Bill); 
 
 

 If it is left as a) and b), ‘and’ 
implies that if a client enters 
into relationship but 
undertakes two or fewer 
transactions, this could mean 
they are not subject to the 
Act. 
 

 Why is a distinction made 
between 1,2 and 3 or more 
transactions if it is a 
requirement to KYC if 
entering into 1 transaction? 
 

 Why is there a distinction 
between transactions if same 
measures apply? 
 

 ‘Or’ would be our 
preference.  

 Definition and body of 
act should be 
consistent. 
 

     Client [throughout]  No definition   Provide definition 
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     Connected person 
[Definitions: beneficial owner; 
21B(3)] 

 No definition   Provide definition 

     Controlling ownership [21B(3) 
21B(4)] 

 No definition  Provide definition 

     Corporate vehicle [21B]  No definition  Provide definition 

     Enhanced ongoing 
monitoring/due diligence 
[21C(c); 21D(c)] 

 No definition  Provide definition 

     Foreign prominent public 
official [21C] 

 

 Clarify if the period of time 
determines the PIP status? eg. If 
the person has held a prominent 
position for less than 6 months 
prior to the 12 months, would 
they still be considered a PIP? 
 

 How do we identify these 
individuals, as not all will appear 
on World Check? 

 

 

     Indirectly [S26B]  No definition  Provide definition 

     International organisation 
[Definitions: domestic 
prominent influential person 
(c)] 

 No definition  Provide definition 

    
 Juristic Person [21B; 42A] 

 No definition   Provide definition 
 

      ‘Known close associates’ 
[S21E(1)]  

 No definition or examples of 
‘known close associates’.  
 

 Include definition and/or 
examples of what is 
considered to fall under 
this category. 

 

     Non- compliance 
 

 Distinction made between non-
compliance and offence. 

  

 Provide definition 
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     Prospective client [21(1A); 
21A; 21A(c); 21C; 21D; 
22(1)(B)(iii)42(2)(d)] 

 No definition   Provide definition 
 

     Senior management [21C(a); 
21D(a); 42(2A); 42A(1); 
42A(2)(a); 61B(1)] 

 No definition   Provide definition 
 

    

 Single transaction 
means a transaction other 
than a transaction concluded 
in the course of a business 
relationship 

 

 Why is a distinction made 
between 1,2 and 3 or more 
transactions if it is a requirement 
to KYC if entering into 1 
transaction? 
 

 

     Source of Funds  [21C; 21D; 
21H] 

 No definition   Provide definition 
 

     

 Source of Wealth [21C; 21D] 

 

 No definition 

 

 Provide definition 

     Transaction   There is no definition for this. 
Single transaction and r/ship, but 
transaction itself has no 
definition. Clarity on what ‘two 
transactions’ are defined as, if  
not  two single transactions or a 
business relationship.  
 

 Provide definition 

    

 Without delay [27A(5); 30; 
45B(3)] 
 

 

 No definition 

 

 Provide definition 

  Objectives 3  

 S3(1)(c) Subscription to 
Security Council of the UN  

 

 



 

 No reference been made to US 
Office of Foreign Asset Control 
(OFAC) here or throughout the 
Bill. By not including reference to 
OFAC in the Bill, this may 

 

 Include references to other 
sanctions regimes such as 
OFAC in the Bill 
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negatively impact institutions 
who have relationships with US 
connections. 

 It is unclear if by including only 
references to the UN Security 
Council, if South Africa will be 
adopting this as their own 
formal sanctions regime. This 
also impose disparity amongst 
counterparties especially when 
doing syndication deals with 
foreign participants 

 

CHAPTER 3: FOR 
MONEY 
LAUNDERING, 
AND FINANCING 
OF TERRORIST 
RELATED 
ACTIVITIES AND 
FINANCIAL 
SANCTIONS 
CONTROL 
MEASURES 

Part 1 Customer due diligence  

   
Identification of clients 
and other persons 

 
21  

 

 S21(1) What is the definition 
of an “anonymous client?” 

 
 
 
 

 

 s21(1) client who is entering 
into that business 

 

 This definition needs more 
clarification. Cannot act on 
behalf of anonymous person as 
we have to establish and verify 
before entering relationship. 

  
 

 ‘The use of the word ‘or’ is not 
consistent with the definition of 

 
Provide definition of 
‘anonymous client’. 
 
 
 
 
 

 
Provide consistent references 
to the same concept 
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relationship or single 
transaction 

 
 

the ‘business relationship’ 
contained within the Bill. 

 

 

  Understanding and 
obtaining information 
on business 
relationship. 

21A s21A Seems prescriptive 
 

 No issue with the Centre 
prescribing what is required as 
long as the ‘how’ remains the 
institutions prerogative, as per 
the principle of a risk-based 
approach. 

 Regulations to allow for 
institutions to implement 
according to the 
institution’s risk-based 
approach. 

  Additional Due 
Diligence measures 
relating to corporate 
vehicles 

21B  

 Corporate vehicle 
 
 

 Controlling ownership 
 
 

 Connected person 
 
 
  

 

 No definition provided for this 
term (see definitions section) 
 

 No definition provided for this 
term (see definitions section) 
 

 No definition provided for this 
term (see definitions section) 

 
 
 

 

 Definition of corporate 
vehicle to be included in Bill 
 

 Definition of controlling 
ownership to be included in 
Bill 
 

 Definition of connected 
person to be included in Bill 

 

     

 s21B (1)(b) – establish the 
ownership and control 
structure of the client 

 

 

 S21B(1) does not require 
verification of the ownership 
and control structure, but the 
remaining subsections under 
s21B go further to require 
verification. 

 

 

 Definition of “establish” to 
be included in the 
definition section 
 

  Foreign prominent 
public official 

21C  

 Foreign prominent public 
official (PIP) 

 

 The term PIP is not used 
internationally and may cause 

 

 Recommend using 
internationally recognized 
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 s21C(a) Reference to the 
accountable institution to 
obtain senior management 
approval 

 

confusion in the industry. 
Accountable institutions dealing 
with offshore entities who 
require them to confirm they 
have politically exposed persons 
policies may encounter undue 
complications when confirming 
the existence of relevant 
policies.  
The practical implementation of 
identifying PIPs according to the 
Bill’s definition would be 
impossible as a database for 
such persons does not exist. 
 
 
 

 Who will be deemed to be senior 
management that the 
accountable institution must 
obtain approval from?  
 

term “Political Exposed 
Person”.  

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 ‘Senior management’ to be 
defined 

  Domestic prominent 
influential person 

21D  

 Domestic prominent 
influential person 

 
 
 
 
 
 
 
 
 

 

 The term PIP is not used 
internationally and may cause 
confusion in the industry. 
Accountable institutions dealing 
with offshore entities who 
require them to confirm they 
have politically exposed persons 
policies may encounter undue 
complications when confirming 

 

 Recommend using 
internationally recognised 
term “Political Exposed 
Person”.  
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 Domestic prominent influential 
person (21D) - ‘Preceding 12 
months’ 

 
 
 
 
 
 
 
 
 
 
 
 

 
 

 S21D(c) ‘Enhanced ongoing 
monitoring’ 

 

the existence of relevant 
policies.  

 The practical implementation of 
identifying PIPs according to the 
Bill’s definition would be 
impossible as a database for 
such persons does not exist. 

 How do we identify these 
individuals, as not all will appear 
on World Check. 

 
 
 

 Clarify if the period of time 
determines the PIP status? eg. If 
the person has held a prominent 
position for less than 6 months 
prior to the 12 months, would 
they still be considered a PIP? 
 
 

 Clarify if the period of time 
determines the PIP status? eg. If 
the person has held a prominent 
position for less than 6 months 
prior to the 12 months, would 
they still be considered a PIP? 

 
 

 

 What is the expectation of 
‘enhanced ongoing monitoring’? 

 
 

 

Align to international best 
practice of “once a PEP – 
always a PEP. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 Definition/expectation of 

enhanced ongoing 
monitoring to be clarified. 
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  Family members and 
known close 
associates 

21E  
 S21E(1) ‘Known close 

associates’. 
 
 
 

 S21E(2)(e) sibling and step 
sibling and their spouse or 
civil partner or life partner 

 
 No definition or examples of 

‘known close associates’.  
 
 
 

 This information may not be 
readily available. It may not be a 
reasonable expectation to 
include siblings’ spouses in this 
category 

 
 

 

 Include definition and/or 
examples of what is 
considered to fall under this 
category. 

 

 Inclusion of siblings’ 
spouses to be reconsidered. 

  Doubts about veracity 
of previously obtained 
information 

21F  

 accountable institution must 
repeat the steps 
contemplated in sections 21 
to 21C 

 

 Reasonable expectations are not 
clear. It is also unclear if this 
requirement will become 
prescriptive i.e. 1,2,3 year 
reviews for high, medium and 
low risk business relationship 
respectively. 
 

 

 With the publication of the 
regulations, cognizance 
should be had of 
prescriptive measures as 
opposed to a risk based 
approach, 

  Inability to verify 
identity 

21G  
 21G(b) terminate any existing 

business relationship with a 
client 

 

 

 No concern with the Centre 
prescribing what is required as 
long as the ‘how’ remains the 
institutions prerogative, as per 
the principle of a risk-based 
approach. 
 

 Termination of the relationship 
may be considered tipping off, if 
a suspicious transaction/activity 
report has been submitted. 

 

 

 Regulations to allow for 
institutions to implement 
according to the 
institution’s risk-based 
approach. 

 
 

 Clarification on the tipping 
off risk, in the instance of 
terminating a relationship 
required. 
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  On-going due 
diligence 

21H  
 ‘Enhanced ongoing 

monitoring’ 

 

 

 What is the expectation of 
‘enhanced ongoing monitoring’? 

 Definition/expectation of 
enhanced ongoing 
monitoring to be clarified. 

 Part 1 Duty to Keep Record 

  Records may be kept 
in electronic form and 
by third parties 

24  S24(4) Records kept in terms 
of sections 22 and section 
22A may be kept in electronic 
form and must be capable of 
being reproduced in a legible 
format. 

  

 Does this mean original hard 
copies can be destroyed? 

 Clarification/guidance to be 
provided as to whether or 
not original hard copies 
(with original stamps) can 
be destroyed. 

 Confirmation of legal 
standing  of electronic 
copies for litigation 
purposes 

 Part 2 A Financial Sanctions 

  Notification of persons 
and entities identified 
by Security Council of 
the United Nations 

26A  

 S26A(1) Complying with 
UNSCR and screening 
persons/entities against 
relevant lists.  
 

 

 There is ambiguity around the 
issuing of a resolution by the 
UNSCR versus the accountable 
institution having to await for the 
Director to issue a notice/for the 
notice to be gazetted. 
 

 In what instance would an AI be 
required to screen against a 
notice i.e at the time of notice 
publication by the Director, or at 
the time the UN publishes their 
notice?  
 

 What is the time frame in which 
we are required to react/screen? 

 

 

 Provide clarification around 
when an accountable 
institution is required to take 
action to screen. 

  Prohibitions relating to 
persons and entities 
identified by Security 

26B  Scope of subsection   Act doesn’t allow for the detail 
contained within the resolutions, 
which may be narrower than 

 Act to allow for this level of 
detail 
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Council of the United 
Nations 

what the Act expects. eg. A 
travel ban vs. a blanket sanction 
 

  Permitted financial 
services and dealing 
with property 

26C  Permission from the Minister  

 
 
 

 Unclear if the accountable 
institution or the client is required 
to obtain permission from the 
Minister. 

 Clarification to be provided 

 Part 3 Reporting duties and access to information 

  Accountable 
institutions, reporting 
institutions and 
persons subject to 
reporting obligations to 
advise Centre of 
clients 

27  

 s27(d) … a number specified 
by the Centre 

 

 What is meant by ‘number’? 
account number, registration 
number etc.? 

 

 Specification on type of 
number 

  Powers of access by 
authorised 
representative to 
records in respect of 
reports required to be 
submitted to Centre 

27A  S27(A) ‘Without delay’  No time period specified. What 
constitutes without delay? 

 Definition required 

  Property associated 
with terrorist and 
related activities and 
financial sanctions 
pursuant to 
Resolutions of United 
Nations Security 
Council 

28A  

 S28A Complying with UNSCR 
and screening 
persons/entities against 
relevant lists.  
 

 

 There is ambiguity around the 
issuing of a resolution by the 
UNSCR versus the accountable 
institution having to await for the 
Director to issue a notice/for the 
notice to be gazetted. 
 

 In what instance would an AI be 
required to screen against a 
notice i.e at the time of notice 
publication by the Director, or at 
the time the UN publishes their 
notice?  
 

 

 Provide clarification around 

when an accountable 
institution is required to take 
action to screen. 
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 What is the time frame in which 
we are required to react/screen? 

 
  

Reporting procedures 
and furnishing of 
additional information 

32  S32 Turnaround times  Current turnaround times for S32 
requests are 5 business days.  It 
may prove to be impossible to 
comply with a period shorter than 
this.  

  

 Reasonable turnaround 
time to be considered in 
regulations 

 Part 4 Measures to promote compliance by accountable institutions 
  

Risk Management and 
Compliance 
Programmes  

42  S42 Risk Management and 
Compliance Programmes  
 
 
 
 
 

 It is unclear if the intention of this 
section is to enforce that all 
accountable institutions have an 
in-house compliance function or 
if parts of this function may be 
outsourced to external 
consultants. 
 
 

 Clarification sought 

  Governance of anti-
money laundering and 
counter terrorist 
financing compliance 

42A  S42A(1)   Who will be deemed to be senior 
management? 

 

 definition of ‘senior 
management’ required 

 Part 5 Referral and supervision 

  

Failure to report 
electronic transfers 

56  s56(1); (2) Non-compliance vs 
offence 

 In this section, the Bill reads that 
the failure to report means the 
accountable institution is subject 
to committing an act of non-
compliance and an offence. Is it 
one, or is it both?  

 

 One subsection to be 
deleted to avoid ambiguity. 

CHAPTER 5: 
MISCELLANEOUS 

 
 

    

  Exemptions for 
accountable 
institutions 

74  Exemptions remain part of Bill 
 
 

 It was the industry’s expectation 
that exemptions would be 
removed from the Act. The 

 Remove exemptions in line 
with FATF’s expectation 
and provide clarification so 
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inclusion of this section denotes 
the inclusion of exemptions in the 
Amendments. 

 

 If exemptions are removed, 
industry will need to be made 
aware of a grace period that will 
apply in order to ensure AIs are 
compliant with regulation. 

 
 

as to manage the industry’s 
expectations. 

  

Regulations 

77  There are few differences to 
this section pertaining to 
regulations. Reference is 
made to prescriptions set by 
the Minister.  

 Unclear if there will be a change 
to the Regulations to allow for a 
pure risk based approach to 
customer due diligence. 
 

 

 Regulations to allow for 
institutions to implement 
according to the 
institution’s risk-based 
approach. 

  
 

 

 

 

 
 


