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CONSOLIDATED INPUTS AND PROPOSALS: CHILDREN’S AMENDMENT BILL B 13-2015 AND THE CHILDREN’S SECOND AMENDMENT BILL 14-2015
02, 04 AND 23 SEPTEMBER 2015
1. Introduction

The Portfolio Committee on Social Development held Public Hearings on the Children’s Amendment Bill (Bill 13-2015) and the Children’s Second Amendment Bill (Bill 14-2015) on 02, 04 and 23 September 2015. 

After the hearings, the Department considered all submissions and proposed amendments advanced by various organisations and stakeholders. The following report provides the Department’s comments and views on the proposed amendments received during the public hearings. 
2. Consolidated inputs and proposals for the proposed amendments (Children’s Amendment Bill 13-2015)
	
	Proposed amendment 
	Clause explanation
	Proposed amendments
	Departmental input/comment

	1. 
	Constitution means the Constitution of the Republic of South

Africa, 1996.
	Clause 1 of the Bill seeks to amend section 1 of the Act in order to insert a definition for ‘‘Constitution’’, because it is not defined, even though it is used in the Act. 
	
	N/A

	2. 
	sexual offence means sexual offence as defined in the Criminal Law

(Sexual Offences and Related Matters) Amendment Act, 2007 (Act No.

32 of 2007);’’
	Clause 1 also seeks to insert a definition for ‘‘sexual offence’’, in order to align the Act with the Sexual offences Act.
	CHILD LINE

· Support the insertion of the definition of “sexual offence”

· The definition must further include offences relation to section 10 of the TIPP Act 75 of 2013.
MOLO SONGOLOLO

· Insertion of the definition of sexual offence is supported.

· Proposes that the definition must include the offences relating to section 10 of the TIPP Act.

SOUTH AFRICAN HUMAN RIGHTS COMMISSION

· Clause 1 – Sexual Offences is welcomed

COMMISSION FOR GENDER EQUALITY

· Proposes insertion of the following definitions – Gender and Gender Equality.

SOUTH AFRICAN CATHOLICS BISHOPS CONFERENCE

· Clause 1 (b) is welcomed – however the bill does not make provision for offenders whose names have been added to the NCPR retrospectively. This means that the name of the offender may be placed on the register without his/ her knowledge as there is no obligation to inform the offender.
	The definition of sexual offence cannot be extended by this amendment because it is created by a different piece of legislation which falls outside the Department’s mandate. 
DSD supports the proposal because trafficking in children is a serious offence.
Noted

The proposal is not supported because the term ‘gender ’is not used anywhere in the Children’s Act. 



	3. 
	Section 120 of the principal Act is hereby amended—

(a) by the substitution for subsection (4) of the following subsection:

‘‘(4) In criminal proceedings, subject to the provisions of subsection

(4A), a person must be [found] deemed unsuitable to work with

children—

(a) on conviction of murder, [attempted murder, rape, indecent

assault or] any sexual offence contemplated in the Criminal Law

(Sexual Offences and Related Matters) Amendment Act, 2007 (Act

No. 32 of 2007), assault with the intent to do grievous bodily harm,

[with regard to a child] where a child is the victim of any such

offence, or any attempt to commit any such offence, or possession of

child pornography as contemplated in section 24B of the Films and

Publications Act, 1996 (Act No. 65 of 1996); or

(b) if a court makes a finding and gives a direction in terms of section

77(6) or 78(6) of the Criminal Procedure Act, 1977 (Act No. 51 of

1977), that the person is by reason of mental illness or mental defect

not capable of understanding the proceedings so as to make a proper

defence or was by reason of mental illness or mental defect not

criminally responsible for the act which constituted [murder,

attempted murder, rape, indecent assault or assault with the

intent to do grievous bodily harm with regard to a child] an offence contemplated in paragraph (a).’
	Clause 2 of the Bill seeks to amend section 120 of the Act, to provide that in

criminal proceedings, subject to the proposed subsection (4A), a person must

also be deemed unsuitable to work with children on conviction of any sexual

offence contemplated in the Sexual Offences Act, an attempted offence, or

possession of child pornography as contemplated in the Films and Publication

Act, 1996 (Act No. 65 of 1996). 

Clause 2 further seeks to amend section

120(4)(a) by deleting the words ‘‘attempted murder, rape, indecent assault’’

and substituting it with a reference to any sexual offence contemplated the

Sexual Offences Act, in order to ensure that all forms of sexual offences as defined in the Sexual Offences Act, including attempted rape, are included as a ground for deeming a person to be unsuitable to work with children.

Clause 2 also seeks to substitute the word ‘‘found’’ in subsection (4) with the word ‘‘deemed’’ in order to clarify the fact that, when a person is convicted of an offence referred to in section 120(4), such a person is by operation of the law considered and deemed unsuitable to work with children. The deeming provision is intended to simplify the process of finding a person unsuitable to work with children thereby strengthening child protection.
	NACCW

· Support provisions of 120 (4) (a), however the section must be aligned with the final version of the Sexual Offences and Related Matters Act.

CWSA

· Section 120 (4)(A) is supported

· The word “deemed” be replaced with “found” because it is not clear and may be open to different individual interpretation.
MOLO SONGOLOLO

· Section 120 (a) (a) must be aligned with the Criminal Law (Sexual Offences and Related Matters Act), the TIPP Act and section 24A(5) as well as 24 B the Film and Publications Act.
· 120 (a) (b), children who have been convicted of sex offences should not be placed on the same NSOR as adults. A separate register for children needs to be developed.
· (b), support that the child who was convicted of an offence is afforded the opportunity to make presentation for the removal of their name from the register – propose that insertion be made that the court must ensure that resources and adequate representation is made available to all child sex offenders to representation to court. “ should read – before making an order contemplated in subsection (1) in respect of a child who was under 18 years when she/ he committed the offence, the  court must ensure that adequate resources and representation is available to….”
· (c) not fully supported – propose that a person under 18 who has been convicted of an offence as contemplated in subsection (4) (a) during five years preceding the commencement of this chapter, the court must annually review and decide if such child is deemed unsuitable to work with children. Furthermore the time period for adult offenders should be added as follows: -  five years for 1st time offenders and 10 years for repeated offenders.
SOUTH AFRICAN HUMAN RIGHTS COMMISSION

· Persons who use children to commit any of the sexual offences listed (4) (a), be deemed unsuitable to work with children.

COMMISSION FOR GENDER EQUALITY

· The proposed amendment in section 120 (4) is supported.

SOUTH AFRICAN CATHOLIC BISHOPS CONFERENCE

· Clause 2 is supported.
	Supported

The proposal is not supported because the use of the word deemed is to create a presumption of unsuitable against adult offenders who are convicted of offences contemplated in the section. 

The advantage of the presumption is that the court does not have to hold an inquiry into the unsuitability, it automatic upon conviction. 
DSD supports the proposal 

DSD supports the proposal 
Not supported
The NCPR is  confidential. Child offenders won’t be prejudiced if their details are in the same register with adults. .

The proposal is supported 
DSD will align the Children’s Act and the Sexual Offences Act.

Proposal is not supported. Section 128 provides for processes to be followed for removal of particulars from the NCPR. 
Not supported. Allowing repeat offenders to apply for removal of the particulars from the register  contravenes section 128(4) which provides that the details of a repeat offender may not be removed
This scenario is already an offence in the Sexual Offences Act.
Noted



	4. 
	Section 120 of the principal Act is hereby amended by the insertion after subsection (4) of the following subsection:

‘‘(4A) Before making an order contemplated in subsection (1), in

respect of a child who was under the age of 18 years when he or she

committed the offence, the court must—

(a) afford the child offender an opportunity to make representations as

to why such an order should not be made;

(b) have the best interest of the child offender considered of paramount

importance; and

(c) on good cause shown, make an order that the particulars of the child

offender not be included in the Register.’’; and

(c) by the substitution for subsection (5) of the following subsection:


	Clause 2 also seeks to amend section 120 by inserting a subsection (4A) to

give effect to the judgment in the matter of J v National Director of Public

Prosecutions and Another [2014] ZACC 13, to allow child offenders to make representations before their names are included in the Register in order to ensure that the Act does not unjustly limit the rights of child offenders.
	CHILD LINE

Section 120 – to be aligned with Films and Publication Act 65 of 1996, TIPP Act 75 of 2013, Criminal Law (sexual offences and related matters) Amendment Act 32 of 2005 and the Child Justice Act 75 of 2008.

(a). Children who have been convicted of sex offences should not be placed on the same National Sex offender Register as adults. A separate register and process needs to be developed and implemented for children. Children should receive rehabilitation services and placement on to the register must be in extreme cases and be the last resort where possible.

(b). Supports that the child who was convicted of an offence is afforded the opportunity to make presentation for the removal of their name from the register.

CHILDREN’S INSTITUTE

· 120 (4A) is supported as it comply with the constitutional court order by allowing the opportunity for the child offender to make submissions to the court as to why his/ her details should not go on to the register.

Proposals in relation to the proposed amendment

· The provision that all child offenders should go on to the register unless the can show good cause as to why they should not be included places heavy burden on the child.

· There is no provision for assessment to be carried out before a decision is made to place the child on the register. 

· The amendment bill must be aligned with the provisions in the criminal law (Sexual Offences and Related Matters). Child offenders should not be included in NCPR, unless there are substantial and compelling circumstances that would warrant such inclusion

· Children must completely be excluded for the provisions of sections 120 (1) to (6).

· A new sub clause be inserted stipulation how criminal court should deal with the child offender.

CENTRE FOR CHILD LAW

· 120 (4) proposed clause will read as follows: (4) In criminal proceedings, subject to the provisions of subsection (4A), a person must be [found] deemed unsuitable to work with children –

(a) On conviction of murder, [attempted murder, rape, indecent assault or] any sexual offence contemplated in the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007, assault with the intent to do grievous bodily harm, [with regard to a child] where a child is the victim of any such offence, or any attempt to commit such offence, or possession of a child pornography as contemplated in section 24B of the Films and Publications Act, 1996 (Act 65 of 1996); or 

(b) If the court make finding and gives a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1997 (Act 51 of 1977), that the person is by reason of mental illness or mental defect not capable of understanding the proceedings so as to make proper defence or was by reason of mental illness or mental defect not criminally responsible for the act which constituted [murder, attempted murder, rape, indecent assault or assault with the intent to do grievous bodily harm with regard to a child]  an offence contemplated in paragraph (a).
· (4A) before making the order contemplated in subsection (1), in respect of a child who was under the age of 18 years when he/ she committed the offence, the court must – 

(a) afford the child offender an opportunity to make representations as to why such order not be made;

(b) have the best interest of the child offender considered of paramount importance; and

(c)  on good cause shown, make an order that the particulars of the child offender not be included in the register; and

(d) by the substitution for subsection (5) with the following subsection (5) any person who has been convicted of offence contemplated in subsection (4) (a), whether committed in or outside the Republic during the five years preceding the commencement of this Chapter, is deemed to be unsuitable to work with children.

· Clause must be aligned with Sexual Offences Act
· The section as it stands in the proposed amendments creates a default position of child offenders being automatically placed on the Register upon conviction. 
· Children rarely have the legal representation in the children’s court and disciplinary forums. Children rarely have legal representation to provide them with the appropriate and necessary assistance in the children’s court and other forums and panels. 
SOUTH AFRICAN HUMAN RIGHTS COMMISSION

· (4) (A) subsection 1 supported.
· Section 120 be aligned with Sexual Offences Amendment Act and the National Register for Sex Offenders to ensure consistency between legislation and the various registers.
	Supported

The Act will be aligned with the SOA, The TIPP ans wel as the Films and Publications Act

See previous comment
See previous comment
It 

The proposal will be aligned with section 50(2)© of the Sexual Offences Amendment Act. 

This is provided for in the new section 120(4)(a).
DSD will align the proposal with the Sexual Offences Amendment Act, which will change this default position.
Proposal Supported.
Supported


	5. 
	120 (5) Any person who has been convicted of an offence contemplated

in subsection (4)(a), whether committed in or outside the Republic during the five years preceding the commencement of this Chapter, is deemed to be unsuitable to work with children.’’
	Clause 2 seeks to substitute section 120(5) of the Act by extending the application to the offences committed in the proposed subsection (4) (a) and to such offences committed outside the Republic.
	NACCW – 120 (5)

· Automatic inclusion of offenders in the register is supported but exception should be made to offenders who were children at the time of offence. The child’s name should not be added on the register without substantial and compelling circumstances that would warrant inclusion of their names in NCPR. The obligation to include a child’s name on the register infringes on the rights of the child even though the child might be an adult now but the offence was committed when they were still a minor.

COMMISSION FOR GENDER EQUALITY

· Clause 2(c) is supported
	Supported
Noted 


	6. 
	Section 122 of the principal Act is hereby amended by the insertion after subsection

(1) of the following subsection:

‘‘(1A) The National Commissioner of the South African Police Service must, in the prescribed manner, forward to the Director-General all the particulars of persons referred to in section 120(4) and (5).’’.
	Clause 3 seeks to amend section 122 to insert subsection 1(A) to compel the

National Police Commissioner to submit information to the Director-General.

This amendment is intended to widen the pool of sources of information to reduce the heavy reliance on the Courts. The practical difficulty in obtaining the information has motivated this proposed amendment.
	CHILDREN’S INSTITUTE

· 122 – supported

COMMISSION FOR GENDER EQUALITY

· 122 – is supported
	

	7. 
	Section 128 of the principal Act is hereby amended by the substitution for

subsection (1) of the following subsection:

‘‘(1)A person whose name appears in Part B of the Register, or a person who was

under the age of 18 years when he or she committed the offence in respect of which the finding was made, may in terms of subsection (2) apply for the removal of his or her name and any information relating to that person from the Register.’’.
	Clause 4 seeks to amend section 128(1) of the Act in order to provide for a

person who was under the age of 18 years when he or she committed the

offence in respect of which a finding was made, and whose name appears in

Part B of the Register, to apply for the removal of his or her name upon attaining the age of majority. This amendment is intended to enhance and

protect the rights of child offenders in line with the judgment in the matter of

J v National Director of Public Prosecutions and Another [2014] ZACC 13.
	CHILD WELFARE SA

· Section 128 (1) not clear why this amendment is necessary since a person whose name appears in part B of the register would be inclusive of  all ages.

· No alignment between the two Registers administered by DOJ and DSD, therefore alignment of the two registers is recommended. There should be a common Register. 
MOLO SONGOLOLO 

· 128 (1) a person whose name appears in part B of the register, or a person who was under the age of 18 years when he / she committed the offence in respect of which the finding was made or their representatives or persons acting in their best interest may in terms of subsection 2 apply for the removal of his name and any information relation to that person from the register.

CHILDREN’S INSTITUTE

· 128 – support the proposed amendments

COMMISSION FOR GENDER EQUALITY

· 128 – recommends the following revision

· (1) – A person whose name appears in part B of the register, or a person who was under the age of 18 years when he or she committed an offence in which the finding was made and the person is found to be no longer a threat to the safety of every child. 
· There are no checks and balances to ensure that the removal of a name is not in conflict with the competing right to safety and security of society.
SOUTH AFRICAN CATHOLIC BISHOPS CONFERENCE

· 128 (1) The amendment is welcomed however – it is not clear what intervention services are available to such young offenders and how this articulates within the diversion process set out in the Child Justice Act.
	The proposal is not supported.
Amendment of section 128 is a consequential amendment  flowing from amendment of section 120(4) (A).

The proposal in noted, however requires a policy and legislative decision. 
The proposal is already addressed in section 53 of the Act.
Proposal not support It is up to the court to decide based on the merits of a case. 
Regulation 45 addresses the checks and balances as well as procedure to follow when applying for removal of name from NCPR. 



	8. 
	Section 150 of the principal Act is hereby amended—

(a) by the substitution in subsection (1) for the words preceding paragraph (a) of

the following words:

 ‘‘(1) A child is in need of care and protection if [the] such a child—’’;

and

(b) by the substitution in subsection (1) for paragraph (a) of the following

paragraph:

‘‘(a) has been abandoned or orphaned and [is without any visible means of support] does not ostensibly have the ability to support himself or herself’’.
	Clause 5 seeks to amend section 150(1)(a) of the Act by deleting the word

‘‘the’’ before ‘‘child’’ and inserting the words ‘‘such a’’. 

The clause seeks to clarify that a child is in need of care and protection if such child has been orphaned and does not have the ability to support himself or herself and such inability is readily evident, obvious or apparent. The amendment herein seeks

to give effect to the judgment in Nono Cynthia Manana and Others v The

Presiding Officer of the Children’s Court: District of Krugersdorp and

Others (A3075/2011) [2013] ZA GPJHC 64 (12 April 2013).
	NACCW 150 (1) (a)

· Changes to the section supported

· Proposes Extended Child Support Grant for relatives caring for orphans.

· Proposes concrete utilisation of Child and Youth Care Workers to ease the burden in the foster care system.

University of Pretoria Social Work Department – amendment to 150 (1) (a) in the amendment bill is rejected due to the reasons below.

· The use of the word Ostensibly is ambiguous, subjective and relative. It refers to something that has not been established. 

· The amendment implies that children have a duty to support themselves which is not realistic. 

· It further does not address the current foster care crises in the country and the shortage of social workers. 

· The amendment also implies introduction of a means test. 

· Again the amendment does not address the lapsing of foster care grants and high case loads. 

· It also does not address the plight of children who are in need of cash and not much in need of care.

Proposals

· The regulations of Social Assistance Act 13 of 2004 should be amended to allow for a kinship care grant.

· Section 150 (2) should be amended by adding a new paragraph (c) which should reads thus – A child who has been abandoned or orphaned and is not living with his / her biological parent but is in the care of the family member. The subsection requires that such cases should be investigated, ”investigated” must be changed to “assessed.

CHILD WELFARE SOUTH AFRICA

· 150 (1) the child (end of sentence) replaced with “ such a child”- Not clear why the word “The” requires substitution for “such a”

· 150 (1) (a) the word ostensibly will create problems

MOLO SONGOLOLO

· 150 (1) (a) – the word Ostensibly too broad
CHILDREN’S INSTITUTE

· 150 (1) (a) – the word ostensibly is unclear and ambiguous

· The proposed amendments to this section will lead to courts continuing to issue foster care orders to ensure that orphans living with extended family can access foster child grants – it is inappropriate to use the child protection system for poverty alleviation.

· Lack of human resources and finances for implementation – there is crises in the foster care system. The proposed amendment fails to take into account the financial implications of rolling out the foster care grant to another 500, 000 to 1 million orphans under the age of 18 years. In the proposed amendment DSD has not yet give a projection of the number of targeted beneficiaries implied by the proposed amendment of the financial implications of the amendment. Administration of foster child grants is very costly because it requires continued involvement of social workers and court personnel. The administration of the foster care grant is expensive that the administration of child support grant, which is administered by SASSA.
· The amendment bill introduces financial means test into the inquiry of whether the child is in need of state care and protection. This amendment will lead to subjective and inconsistent interpretations of section 150 (1) (a) thereby undermining the constitutional right to equality and the best interest of the child principle.

· This section was never intended to act as the eligibility criteria for accessing foster care grant but was intended to allow the court to consider the circumstance of the child and make a care order. The question of whether the family qualifies for the grant is determined by Social Assistance Act and its regulations.

The child in need of care and protection V/S the child in need of social assistance.

· Orphans living with family members do not lack the care and protection, but the families taking care of children often lack financial means to adequately care for these children.

· The purpose of section 150 (1) (a) is to ensure that children in need of state care and protection can access services such as  alternative care arrangements and counselling by the social worker. The conflation of the need for care and protection and the need for social assistance will entrench and probably increase the use of the Child Protection system

Proposals

· Extended child Support Grant

· Alternative care amendment – initial screening process for orphans living with family members to ensure that few orphans who may not be safe with their families are provided with care and protection services by social workers.

· The amendment of section 150 (1) (a) of the Children’s Act must be withdrawn from the bill. This must be substituted with alternative care amendment.

· Amend social assistance legal framework to create an accessible and adequate Extended Child Support Grant.

· 150 ( 1) [the]..such
· 150 (1) (a) [is without visible means of support] not in the care of the family member as defined in paragraph (c) of the definition of the family member.
· 150 (1) (i) [under] in whose [control] care the child is
· 150 (2) A child in the following circumstances may be in need of care and protection and must be referred for [investigation] initial screening by a [designated social worker] social service practitioner in the prescribed manner:
· 150 (2) (a)  and (b) add [and] at the end of sentences

· 150 (2) (c) a child who has been abandoned or orphaned but is in the care of a family member as defined in paragraph c of the definition of a family member in section 1.
· 150 (3) if after [investigation] initial screening [a] the social [worker] social service practitioner finds that the child referred to in subsection (2) is not a child in need of care and protection as contemplated in subsection (1), [the] such social [worker] social service practitioner must where necessary take measures to assist the child including counselling, mediation, prevention and early intervention services which may include assistance to the family to apply for any appropriate social grants, family reconstruction and rehabilitation, behaviour modification, problem solving, formalising parental responsibilities and rights in terms of section 22, 23 or 27, and referral to another suitably qualified person or organisation.
· 150 (4) if after initial screening the social service practitioner find that the child referred to in subsection ((2) is a child in need of care and protection as contemplated in subsection 1, the social service practitioner must refer the child for an investigation by the designated social worker in terms of section 155(2).
SAVE THE CHILDREN SA

· 150 (1) (i) substitute “under” with “in” and “control” with “care”.

· The bill is completely silent on the issue of the ban of corporal punishment in the home despite the fact that this was discussed at the GOSA session with ACERWC at which commitment was made to include this in the Children’s Act.

CENTRE FOR CHILD LAW

· (a) replacing “the” with “such” does not change meaning and does not have practical consequences.

· The word ostensibly will cause further confusion

· The new wording introduces means test – the law never had a means test for foster care. Even if the child has financial means to care for him/ herself (eg because of inheritance) the child will usually still need a care giver so this is not a rational basis for deciding if the child is in need of care and protection.

HUMAN RIGHTS COMMISSION

· 150 (1) (a) introduce a means test to determine whether children who fall under this section are “indeed in need of Care and Protection”. It places the onus on the child to prove that she falls within this category and qualifies for financial support, if this is the intention then it must be contained within the bounds of the Social Assistance Act 13 of 2004 to ensure that there is no disjuncture between different pieces of legislation.

· The use of the term ostensibly creates a purely subjective basis and may have the resultant effect of misinterpretation by magistrates and social workers.

· The reading of the principal Act is considered to be sufficient.

SOUTH AFRICAN CATHOLIC BISHOPS CONFERENCE

· The proposed amendment is confusing – the amendment does not address the issue of kinship foster care.
	Noted
The proposal in noted, however requires a policy and legislative decision. 

Proposal supported. 
The original version of the Bill reads as follows “…has been abandoned or orphaned and does not have the ability to support himself or herself and such inability is readily apparent”
The current proposal is meant to simplify the definition/interpretation and application of section 150 (1) (a) following the High Court ruling in the SS judgment

The policy review around the foster system is underway to address kinship care. 

The proposal in noted, however requires a policy and legislative decision. 

There is a process underway to investigate the foster care system. 

See previous comment 

See previous comment

The proposal is noted, however, the social worker’s assessment and investigation will demonstrate the child’s position to support him/herself.

See previous comment


	9. 
	Insertion of section 152A in Act 38 of 2005

6. The following section is hereby inserted in the principal Act after section 152:

‘‘Review of decision to remove child without court order

152A. (1) When a matter contemplated in section 152(2)(c) is brought

before court the presiding officer may—

(a) if he or she is satisfied, after considering all relevant information, that

the police official or designated social worker, in removing the child,

has satisfied the provisions of section 152(1), issue an order

confirming the removal of the child; or

(b) if he or she is not satisfied that the police official or designated social

worker, in removing the child, has satisfied the provisions of section

152(1), issue an order setting aside the removal and placement of the

Child -

(2) Where the court has issued an order contemplated in—

(a) subsection (1)(a) the presiding officer may, in addition, issue an order

contemplated in section 151(2); or

(b) subsection (1)(b) the presiding officer may, in addition, order that the

child be returned to its parent, guardian or care giver, as the case may

be, or order that the question of whether the child is in need of care and protection be referred to a designated social worker for an investigation contemplated in section 155(2).’’.
	Clause 6 seeks to insert section 152A in order to provide for the review of a

decision to remove a child without a court order. This seeks to give effect to

the Constitutional Court judgment in C and Others v Department of Health

and Social Development, Gauteng and Others 2012 (2) SA 208 (CC),

where the court found that the removal of the child without a court order must

be brought before the children’s court for review.
	CHILD LINE

· 152 A (1) may be deleted and replaced with must
· 152 (2) (b) may be deleted and replaced with must. Again the court must set a time frame in relation to the return of the child to parents and care givers or for investigation to determine if the child is deemed a child in need of care and protection.

· 152 (d) agree with the subsection within 24 hours and without delay report the matter to the provincial head of social development of the removal and the place where the child has been placed. 

CHILD WELFARE SOUTH AFRICA

· Insertion of 152 A is welcomed

· Section 152 (2) (c) should read 152 (1) (c)

MOLO SONGOLOLO

· 152A (1) may be replaced with must.
· 152 (2) (b) may be replaced with must.
· The court must set a time frame in relation to the return of the child to the parents or caregivers or for an investigation to determine if a child is deemed a child in need of care and protection.

· (b) subsection (1) (b) should read as, the presiding officer must in addition, order that the child be returned to its parent, guardian or caregiver, within 48 hours of the order as the case may be, or order that the question of whether the child is in need of care and protection be referred to a designated social worker for an investigation contemplated in section 155 (2) and report back to the court within 48 hours.

CHILDREN’S INSTITUTE

· 152 – The wording on the amendment bill is not in line with the constitutional court ruling that set the social workers deadline in relation to the receipt of referral. Compelling the designated social worker to place the child before the court before the end of the first court day following the placement of the child by police official could leave the designated social worker with little or no time to prepare for court

Recommendations 

· 152 (3) (b) refer the matter before the end of the next court day after the day of the removal of the child to a designated social worker [for investigation contemplated in section 155(2); and] who must ensure that –
(i) The matter is placed before the children’s court for review before the expiry of the next court day after referral.

(ii) The child concerned and where reasonably possible the parent, care giver, as the case may be, are present in the children’s court, unless it is impracticable; and

(iii) The investigation contemplated in section 1552 is conducted.

SOUTH AFRICAN HUMAN RIGHTS COMMISSION

· 152A is supported
	Proposal not support. The Presiding officer will have  discretion whether or not to issue an order confirming the removal of a child.

Noted
Noted
Please see previous comment
Proposal not support. 

The outcome of the social worker’s investigation will determine when a removed child may return to parental care

Proposal supported. 
S152(3) (b) (i) to be amended and make provision for the social worker to place the matter before court on the next court day hours after receiving a referral from police; not placement of the child in temporary safe care.
Noted



	10. 
	Section 155 of the principal Act is hereby amended by the substitution for

subsection (1) of the following subsection:

‘‘(1)A children’s court must decide the question of whether a child who was the

subject of proceedings in terms of section 47, 151, 152, 152A or 154 is in need of

care and protection.’’.
	Clause 7 seeks to provide for a consequential amendment, which seeks to

include a reference to the proposed section 152A.
	
	

	11. 
	Amendment of section 159 of Act 38 of 2005

8. Section 159 of the principal Act is hereby amended—

(a) by the substitution in subsection (1) for the words preceding paragraph (a) of

the following words:

‘‘An order made by a children’s court in terms of section 156, except an

order contemplated in section 46(1)(c)—and

(b) by the substitution for subsection (3) of the following subsection:

‘‘(3) [No] Subject to section 176(2), a court order referred to in

subsection (1) [extends] may not extend beyond the date on which the child in respect of whom it was made reaches the age of 18 years.’’
	Section 159 of the Act provides for the duration and extension of orders in respect of when a child is found to be in need of care and protection. Clause

8 seeks to provide that the duration and extension of such orders contemplated

in section 159 of the Act excludes adoption orders and inter-country adoption

orders. Clause 8 also seeks to provide that duration and extension of orders in

respect of a child must not extend beyond the age of 18 years, except in

respect of a child remaining in alternative care, as contemplated in section

176(2) of the Act.
	
	

	12. 
	Section 230 of the principal Act is hereby amended by the deletion in subsection (3)

of the word ‘‘or’’ at the end of paragraph (d) and the addition of the following

paragraphs:

‘‘(f) the child is the stepchild of the person intending to adopt; or

(g) the child’s parent or guardian has consented to the adoption unless consent is not required.’’.
	Clause 9 seeks to amend section 230 of the principal Act by the addition of

paragraphs (f) and (g) to include additional categories of children who may be

adopted. This is aimed at correcting the omission which has been identified

through the implementation of the Act.
	
	

	13. 
	Section 242 of the principal Act is hereby amended by the deletion in subsection

(2) of the word ‘‘and’’ at the end of paragraph (c), the insertion of the word ‘‘and’’ at the

end of paragraph (d) and the addition of the following paragraph:

‘‘(e) does not automatically terminate all parental responsibilities and rights of the

parent of a child, when an adoption order is granted in favour of the spouse or

permanent domestic life-partner of that parent.’’
	Clause 10 seeks to amend section 242(2) in order to correct the unintended

consequence of an adoption. The addition of paragraph (e) seeks to provide

that the effect of an adoption order does not automatically terminate parental

responsibilities and rights of the parent of a child, when an adoption order is

granted in favour of the spouse or permanent domestic life-partner of that

parent.
	CHILD WELFARE SA

· Section 242 subsection (2) (c), (d) and (e) are supported.

MOLO SONGOLOLO

· Section (e) must reads as: the court must determine which parental responsibilities and rights of the parent of a child remain in place when adoption order is granted in favour of the spouse or permanent domestic life partner of that parent.
	Noted

This proposal is addressed in section 234 dealing with post adoption agreement between birth and adoptive parent.




3. Consolidated inputs and proposals for the proposed amendments (Children’s Amendment Bill 14-2015)
	
	Proposed amendment
	Clause explanation
	Proposed Amendments
	DSD Comments / Inputs

	1. 
	Section 1 of the Children’s Act, 2005 (hereinafter referred to as the principal Act),

is hereby amended—

(a) by the deletion in the definition of ‘‘adoption social worker’’ of the word ‘‘or’’

at the end of paragraph (a), the insertion in that definition of the word ‘‘or’’ at

the end of paragraph (b) and the addition of the following paragraph:

‘‘(c) a social worker in the employ of the Department or a provincial

department of social development, including a social worker

employed as such on a part-time or contract basis;’
	Clause 1 of the Bill seeks to extend the definition of adoption social worker. 


	 INTERNATIONAL SOCIETY FOR THE PREVENTION OF CHILD ABUSE AND NEGLECT

· Adoption is complex and has lifelong consequences.

· Services must be of high quality.

· Is a specialised area – if social workers in the employ of DSD are to render such services they must be eligible for registration as specialists in adoption work or work under supervision of a specialised adoption social worker.

· Children served by DSD social workers should not receive lesser professional service than children served by NPOs and private practitioners.

· Part time and contract social workers must be excluded from the definition of adoption unless contract social workers are contracted to complete adoption cases allocated to them.

MOLO SONGOLOLO

· Section 1 (a)– proposal to extend the definition of adoption social worker to include social workers in the employ of national and provincial department of social development supported.

· More resources must be made available to handle a potential increase in adoption rates and effective monitoring and follow-up of children placed in adoption.

· (b) inclusions of “internships and learnerships” to be included in the definition of further education and training is supported.

SOUTH AFRICAN SOCIAL WORKERS IN PRIVATE PRACTICE

· “As adoption Social Workers and Social Workers in SAASWIPP we would have appreciated being consulted and having the opportunity to express an opinion in this matter. We have all been accredited to carry out Adoptions in terms of section 251 of the Children’s Act. We are experienced in this field and would have made a valuable contribution”.
· Adoption service requires specialised knowledge, expertise and competence.
· If social workers who are employed by DSD are authorised to do adoptions without being accredited and without the necessary skills and knowledge, it could have far reaching negative consequences for the children and families we hope to serve.
· This will have negative impact on the quality of services. The speciality filed of adoption has made progress through the years to provide an excellent service to adoptable children and families.
· All social workers who carry out adoptions and those who manage adoptions as well as those who need to recommend adoptions according to section 239 (1) (d) should be accredited according to the same requirements.
· High standards needs to be maintained with adoption as it affects a child’s life permanently.
· Each DSD office should apply for accreditation to do adoptions (according to similar standards as CPOs) in terms of section 251 of the Children’s Act and be registered as specialists in adoption.
· A social worker employed by DSD doing adoption should be accredited.
· Include consultation with all role players in the field of adoption if changes are made that have influence on this speciality.
· DSD are welcome to consider using Private Accredited Adoption Social Workers as consultants to undertake adoption matters, this can be cost effective and ensure that high standards are maintained.
JOHANNESBURG CHILD WELFARE

· The current definition of adoption social worker requires specialisation, registration and accreditation. Neither Specialisation nor accreditation requirement is included for social workers working for a state department.
· The proposed amendment does not make the same criteria applicable to social workers in the employ of the state. The insertion makes it possible for a “social worker” – thus suggesting any social worker in the employ of the Department or provincial department of Social Development to provide adoption services.
· This is problematic because adoption is a highly specialised field and should not be entrusted to persons without a measure of expertise or within an institution or division of an institution without adequate expertise and supervision.
· Should the division of DSD or provincial DSD have to seek accreditation, it is submitted that it is necessary to look further than the mere amendment of section 1 of the Children’s Act. 
· It is therefore proposed that in section 251 of the Children’s Act (c) be added and reads as follows – A division of the department or provincial department of social development with skills and expertise in the field of adoption.
· The Director General is part of the department of social development and therefore accreditation process would not be impartial. The concern is that divisions of the department would not be subject to the same standards as others working in the field. A third subsection in addition to section 251 be inserted to ensure that such process is overseen by and independent third party.
NATIONAL ADOPTION COALITION

· Supports the inclusion of social workers in the employ of the Department of social development as proposed by the amendment provided that a high standard of training and experience in this area of specialisation of social work will be applicable to the department.

· Section 1 (c) must reads as – An addition to the definition of Adoption Social Worker to include a social worker in the employ of the Department or provincial department of social development including social worker employed as such on a part-time or contract basis

· Ethical complexities in the field of adoption must be taken into consideration. Including the sensitive and controversial nature of adoption work which is often portrayed in highly controversial media coverages.

· Section 251 of the Act Should be amended to address the issue of speciality and accreditation.

Independent accreditation units for DSD should be explored,

CENTRE FOR CHILD LAW

· Speciality in adoption should be included for social workers in the employ of government.
	The proposal is supported 
DSD social workers who would render adoption services will be registered with the SACSSP as specialists. 

Children will not receive sub-standard services because the social workers will be registered as a peciality with the SACSSP

Contract and part-time adoption social workers must also be registered with the SACSSP. 
Noted

Supported

Adoption is a permanent placement and not all placements will be monitored. 

Supported

Noted
Supported, please see 

The requirement to practice as an adoption social worker is to register as a specialist with the SACSSP. 

Government has a primary responsibility to render designated child protection services in terms 105 of the Act, which includes adoption services. 
Organisations and private practitioners are accredited by government to render adoption services on behalf of the state. It is not necessary for Government to accredit itself. 

Supported. 

Please see previous comment

Please see previous comment

Noted

Please see previous comment.

The criterion for registration as a speciality will apply for Government social worker. 
New amendment to paragraph (b) of the current definition to include registration as a speciality. 
Please see previous comment. 

Please see previous comment

Noted - support

Please see previous comment

Please see previous comment



	2. 
	Section 1 of the Children’s Act, 2005 (hereinafter referred to as the principal Act),

is hereby amended—by the insertion after the definition of ‘‘foster parent’’ of the following

definition:

‘‘ ‘further education and training’ means further education and

training as defined in section 1 of Further Education and Training

Colleges’ Act, 2006 (Act No. 16 of 2006);’’
	Clause 1 of the Bill seeks to insert the definition of ‘‘further education and training’’.
	
	

	3. 
	Section 1 of the Children’s Act, 2005 (hereinafter referred to as the principal Act),

is hereby amended by the insertion after the definition of ‘‘genital mutilation’’ of the following

definition:

‘‘ ‘grade 12’ means grade 12 as defined in section 1 of the Higher

Education Act, 1997 (Act No. 101 of 1997);’’;
	Clause 1 of the Bill seeks to insert the definition ‘‘grade 12’’
	

	

	4. 
	Section 1 of the Children’s Act, 2005 (hereinafter referred to as the principal Act),

is hereby amended by the insertion after the definition of ‘‘High Court’’ of the following

definition:

‘‘ ‘higher education’ means higher education as defined in section 1 of

the Higher Education Act, 1997 (Act No. 101 of 1997).’’.
	Clause 1 of the Bill seeks to insert the definition of “higher education”.
	
	

	5. 
	Section 151 of the principal Act is hereby amended—

(a) by the substitution for subsection (2) of the following subsection:

‘‘(2)A presiding officer issuing an order in terms of subsection (1) may

also issue an interim order [that the child be placed in] for the

temporary safe care of the child if it appears that it is necessary for the

safety and well-being of the child.’’; and

(b) by the insertion after subsection (2) of the following subsection:

‘‘(2A) The court ordering the removal of the child must simultaneously

refer the matter to a designated social worker and direct that

social worker to ensure that the—

(a) order in terms of subsection (2) is placed before the children’s court,

for review before the expiry of the next court day following the removal; and (b) child concerned, and where reasonably possible the parent, guardian or care-giver, as the case may be, are present in the children’s court for the purposes of assisting the court in making a decision which is in the best interest of the child.’’
	Clause 2 seeks to amend the Act by providing for a presiding officer in the children’s court to also issue an interim order for the temporary safe care of the child.

This clause also seeks to insert subsection (2A), which requires the presiding officer to also issue an order directing that the interim order be placed before the children’s court before the expiry of the next court day following the interim order, for the confirmation or setting aside of such interim order and also to allow for the child concerned and the parent, guardian or care-giver to be present in court where possible. The amendment seeks to give effect to the judgment in C and Others v Department of Health and Social Development, Gauteng and Others 2012 (2) SA 208 (CC), where the Constitutional Court held that removing a child from a parent and placing such a child in temporary safe care with or without a court order and without allowing for an automatic judicial review of such a removal, was unconstitutional.
	MOLO SONGOLOLO

· 151 (2)A (b) – child concerned and where reasonably the parent, guardian, care giver or any person acting in the best interest of the child, as the case may be, are present in the children’s court for the purposes of assisting the court in making a decision which is in the best interest of the child.

SAVE THE CHILDREN SA

· Proposed amendments must clarify the processes and timelines in terms of temporary care placement for children.

· For migrant children children’s court must not issue two year order from the start, the bill must clearly specify the duration of children’s stay in temporary care.

CENTRE FOR CHILD LAW

· 151 (2) (a) & Supports the amendment

· 151 (2A) supported, the provision in (b) should be extended to include children.


	Supported

Noted.

According to section 167 (2) a child may be in temporary safe care for up to 6 months. 

Noted, please see previous comment. 

Noted 

The child is included in the list 


	6. 
	Section 152 of the principal Act is hereby amended— (a) by the substitution in subsection (2) for the words preceding paragraph (a) of the following words: ‘‘(2) If a designated social worker has removed a child and placed the child in temporary safe care as contemplated in subsection (1), the designated social worker must—’’; (b) by the deletion in subsection (2) of the word ‘‘and’’ at the end of paragraph (a); (c) by the deletion in subsection (2) of the word ‘‘and’’ at the end of paragraph (b); (d) by the substitution for paragraph (c) of the following paragraph: ‘‘(c) within 24 hours and without delay, report the matter to the relevant provincial department of social development of the removal of the child and of the place where the child has been placed[.]; and’’; (e) by the addition to subsection (2) of the following paragraph: ‘‘(d) ensure that the— 

(i) matter is placed before the children’s court for review before the expiry of the next court day after placement of the child in temporary safe care; and 

(ii) child concerned, and where reasonably possible, the parent, guardian or care-giver, as the case may be, are present in the children’s court.’’;

(f) by the deletion in subsection (3) of the word ‘‘and’’ at the end of paragraph (a); and

(g) by the substitution in subsection (3) for paragraph (b) of the following paragraph:

‘‘(b) refer the matter before the end of the first court day after the day of removal of the child to a designated social worker, [for investigation

contemplated in section 155(2); and] who must ensure that—

(i) the matter is placed before the children’s court for review before the expiry of the next court day after placement of the child in temporary safe care;

(ii) the child concerned, and where reasonably possible, the parent, guardian or care-giver, as the case may be, are present 

in the children’s court, unless this is impracticable; and

(iii) the investigation contemplated in section 155(2) is conducted’’.


	Clause 3 seeks to amend section 152(2) (a) of the Act by inserting ‘‘designated’’ to change ‘‘social worker’’ to ‘‘designated social worker’’. This seeks to provide that the designated social worker must ensure that the matter is placed before the children’s court for review before the expiry of the next court date, and ensure that the child concerned and, where reasonably possible, the parent, guardian or care-giver, as the case may be, are present in the children’s court.
	MOLO SONGOLOLO

· 152 (d) – delete without delay

SAVE THE CHILDREN SA

· The amendment is supported

· The inclusion of children and a guardian in court proceedings is essential to achieve appropriate durable solutions for migrant children.

JOHANNESBURG CHILD WELFARE

· 152 (3) (b) –  ensuring that the child is brought before court the next court day is inequitable as it may take some time for the child to be placed. Practical challenges on the ground need to be examined in emergency removals of children. Within 24 hours many different prescribed documents by the courts is the matter is to proceed. At times it is not feasible to obtain all documents resulting in matters being postponed.

For the best interests of children it is proposed that such matters be allowed to proceed in the absence of prescribed forms or other documents, if same cannot be compiled, received or obtained.

CHILDREN’S INSTITUTE

· 152 (3) (b) Should reads as “refer the matter before the end of the first court day after the day of removal of the child to a designated social worker, who must ensure that – (i) the matter is placed before the Children’s court after the day of the referral”.
CENTRE FOR CHILD LAW

· Clause 3 supported – 

· 152 (2) (d) – ensure that the: (i) matter is placed before the children’s court for review before the expiry of the next court day after the removal and placement of the child in temporary safe care. (ii) provision on the presence of parent or caregiver being reasonably possible should be extended to the child.

· 152 (3) (b) (i) is unclear and will create confusion in respect of when the social worker must place the matter matter before court. The next court day after placement of the child makes it seem as if the social worker must ensure that the matter is reviewed by court on the same day that is referred by the police. The section must read as before the end of the next court day of referral from police to social worker.
	Not supported.
Social workers should be provided an opportunity to act before the expiry of 24 hours(without delay) if possible. 

Not supported. 

The removal of the child should always be accompanied by a Form 36 (authority for removal of a child to temporary safe care) 

Supported

Please see previous comment

Supported
Please see previous comment

Noted and supported



	7. 
	Section 171 of the principal Act is hereby amended—

(a) by the substitution for subsection (1) of the following subsection:

‘‘(1) The provincial head of social development in the relevant province may, subject to subsection (5), [by order] transfer in writing [transfer] a child in alternative care [from the child and youth care centre or person in whose care or temporary safe care that child has been placed to any other child and youth care centre or person] from one form of alternative care to another.’’;

(b) by the insertion after subsection (1) of the following subsection:

‘‘(1A) The provincial head of social development in the relevant province may, subject to subsection (5), transfer in writing a person referred to in section 176(2) from one form of alternative care to another form of alternative care.’’;

(c) by the substitution for subsection (3) of the following subsection:

‘‘(3) (a) If the provincial head of social development transfers a child in terms of subsection (1) [to the care of the child’s parents, guardian or former care-giver] under the supervision of a designated social worker, the [order] written notice of transfer must specify the requirements with which the child and that parent, guardian, [or] former care-giver or the current alternative care-giver must comply.

(b) If any requirement referred to in paragraph (a) is breached or not complied with, the designated social worker concerned [may] must bring the child before a children’s court, which may, after an inquiry, vary the [order] written notice of transfer issued by the provincial head of social development or make a new order in terms of section 156.’’;

(d) by the substitution in subsection (4) for the words preceding paragraph (a) of the following words: ‘‘Before the provincial head of social development issues [an order] a written notice of transfer in terms of subsection (1), he or she must consider a report by a designated social worker, who must [consult] have consulted—’’;

(e) by the substitution in subsection (4) for paragraphs (c) and (d) of the following paragraphs, respectively:

‘‘(c) the child and youth care centre or person in whose care or temporary safe care or alternative care that child has been placed; and

(d) the child and youth care centre, alternative care or person to whom the child is to be transferred.’’

(f) by the substitution for subsection (5) of the following subsection:

‘‘(5) If the provincial head of social development transfers a child or a person referred to in section 176(2) from a [secure care child and youth care centre] more restrictive form of alternative care to a less restrictive [child and youth care centre or to the care of a person] form of alternative care, the provincial head of social development must be satisfied that the transfer will not be prejudicial to other children in the less restrictive alternative care.’’;

(g) by the substitution in subsection (6) for the words preceding paragraph (a) of the following words:

‘‘[No order in terms of] A transfer contemplated in subsection (1) may not be [carried out] given effect to without [ratification] approval by a children’s court if the child is transferred—’’; and

(h) by the substitution in subsection (6) for paragraph (a) of the following paragraph:

‘‘(a) from the care of a person, including foster care, to a child and youth care centre; or’’.
	Clause 4 seeks to amend section 171 of the Act by empowering the provincial head of social development, by notice in writing, to transfer a child or a person from one form of alternative care to another. The Act as it stands prevents practical difficulties when there is a need to transfer a child or a person due to changed circumstances. The proposed amendment will empower the provincial head of social development to transfer a child or person from a restrictive form of alternative care to a less restrictive form of alternative care.
	CHILD LINE

· Agrees with the section to include all forms of alternate care

Agree with subsection (6) no order contemplated in subsection 1 may not be given effect without approval by children’s court.
	Noted
Noted 



	8. 
	Section 176 of the principal Act is hereby amended—

(a) by the substitution in subsection (2) for the words preceding paragraph (a) of the following words:

‘‘A provincial head of social development may on application by a person placed in alternative care as a child, or by a person acting on his or her behalf, allow that person to remain in [that] alternative care until the end of the year in which that person reaches the age of 21 years if—’’;

(b) by the substitution in subsection (2) for paragraph (b) of the following paragraph:

‘‘(b) the continued stay in that care is necessary to enable that person to complete his or her grade 12, higher education, further education [or] and training or vocational training.’’; and

(c) by the addition of the following subsection:

‘‘(3) An application contemplated in subsection (2) must be submitted

before the end of the year in which the relevant child reaches the age of 18 years, but a late application may be condoned, upon good cause shown, if such application is submitted within three months after such date.’’.
	Clause 5 also seeks to amend section 176 (2) (b) of the Act by replacing the words ‘‘education and training’’ with the words ‘‘grade 12, higher education and further education and training’’ so as to clarify the intention of the law and also in order to empower the provincial head of social development to extend an alternative care placement in respect of persons who are still doing their grade 12, higher education or further education and training.
	CHILD LINE

· Subsection 2 (b) should read “the continued stay in that care is necessary to enable that person his/ her grade 12, higher education, further education, training or vocational training or internships or learnerships”.

Support subsection (c) but propose time frames to be added.
MAMELANI PROJECTS

· Extensions of alternative care placements are supported.

· 176 (2) (b) learnerships and internships must be inserted

· 176(4) provision should be made for after care services to continue for at least six months after the young person has disengaged from alternative care.

· 191 (3) (e) the use of the word may limits the service provided and when leaving Child and Youth Care Centre excludes the preparation aspect of transitional support.

· It is proposed that minimum standards be introduced for interventions to guide Child and Youth Care Centres regarding what the need to put in place along with the necessary skills and resources to be made available for the required interventions.

CHILDREN’S INSTITUTE

· 176 (2) is supported

· Insert new definition in section 1 of the Children’s Act “independent living programme”

· 176 (2) (b) - the continued stay in that care is necessary to enable that person to complete his or her grade 12, higher education and further education [or] and training, vocational training or to complete an independent living programme.
· 176 (3) insert new subsection – An application contemplated in subsection (2) must be submitted before the end of the year in which the relevant child reaches 18 years, but late application may be condoned upon good cause shown.
MOLO SONGOLOLO

· 176 (2) (b) should reads, “the continued stay in that care is necessary to enable that person to complete his/ her grade 12, higher education, further education, training or vocational training in internships or learnerships”.

· (c) supported – add “ An application contemplated in subsection (2) must be submitted six months before the end of the year in which the relevant child reaches the age of 18 years, but late application [may] must be condoned, upon good cause shown , if such application is submitted within three months after such date”.

· Resources must be made available and more social workers employed.

SAVE THE CHILDREN SA

· The amendment does not provide sustainable options for migrant children.

· It further does not address the need for integration / reintegration programmes that need to be put in place soon as an unaccompanied child is identified. Therefore the amendment can constitute an additional pull factor as children will be given false impression that they will be more able to complete their secondary education and potentially engage in tertiary curriculum.

JOHANNESBURG CHILD WELFARE

· “Grade 12” be removed and “secondary” school be inserted – to align this with the social assistance Act.

· Given the constitutional right of access to information and the right to just administrative action it is submitted that the outcome of application to remain in foster care should be communicated to the child concerned within three months of them having made such application.
	Supported

Consequential addition of definitions of the three terms. 

Noted

Noted 

Supported

Noted

Noted (not part of the proposed amendments; it will be considered during next third Amendment phase) 
Noted
Supported 
Supported
Not supporting the removal of the 3 month grace period. This might open up the system to abuse. 

supported

Noted 

Supported 

Noted 

Noted 

Supported 

It will include those persons who are over 18 years and not yet at Grade 12, but still in lower grades at secondary school. 
(All definitions relating to education and training will be revised in line with relevant legislation) 

Noted 


	9. 
	Section 186 of the principal Act is hereby amended by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:

‘‘(1) A children’s court may, despite the provisions of section 159(1)(a) regarding the duration of a court order, after a child has been in [foster] the care [with] of a person other than a family member for more than two years and after having considered the need for creating stability in the child’s life, order that—’’.
	Clause 6 seeks to amend section 186 by removing the word ‘‘foster’’ to give courts the discretion to grant an order for a period longer than two years where the child in need of care and protection has been living with the prospective foster parent for an extended period of time.
	CHILDREN’S INSTITUTE

· 186 – The proposed amendment is rejected in order to protect the children’s right to review and the best interest of the child principle.

JOHANNESBURG CHILD WELFARE

· The proposed amendment is potentially risky because the indefinite order suspends the need for supervision by social worker.

· Anecdotal evidence shows that foster care placements with non family members are more likely to break down than related foster care placements.

· It is submitted that the proposed amendment could well be dangerous for children and that the section should be left as it currently stands.
	Supported

Noted and supporte
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