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SUBJECT 
: Meaning and implication of using term “lawful” as suggested in clause 5 of the Promotion and Protection of Investment Bill 
Background
1. Our Office was requested by the Portfolio Committee on Trade and Industry (the Committee) to advise on the meaning and implication of using the term “lawful” as suggested by the Department of Trade and Industry (DTI) in their proposals for consideration by the Committee in order to amend the Promotion and Protection of Investment Bill [B 18- 2015] (the Bill). 
2. The Committee has conducted public hearings, considered the response of the DTI to all submissions and is currently considering the provisions of the Bill and inputs from the legal advisers (Departmental Legal Adviser, State Law Adviser and the Parliamentary Legal Adviser).   
3. The Committee upon its deliberations has flagged a number of concerns for further consideration and final decision.  
4. The legal question is to address the meaning of “lawful” and its legal implications in respect of clause 5 of the Bill in line with the principles and application of international law and national legislation. 
5. Clause 5 of the Bill, as introduced, is headed “Application of the Act” and provides as follows: 


This Act applies to investments in the Republic which are subject to national 
legislation and made in accordance with the requirements set out in section 2. 
The proposed clause 5 provides as follows: 


This Act applies to all lawful investments in the Republic made in accordance 
with the requirements set out in section 2 of this Act.    
Legal framework 
6. The Dictionary of Legal Words and Phrases, Claassen (3) defines “law” and related phrases of “lawful”. “Law” is defined as a command which obliges, in general, a person or persons. The Interpretation Act, 1975 (Act No. 33 of 1957) defines law as any law, proclamation, ordinance, Act of Parliament or other enactment having the force of law. Therefore “law” refers to statutory enactments for the whole public within a territory. The terms “lawful”, “according to law”, “in terms of law”, “it shall be lawful” share the same meaning to connote that what is done is done in full compliance with the statutory enactment and by force of the law or authoritative instrument. 
7. “Lawful” was discussed in Wood v Executors Estate Wood 1923 AD 420 (Wood) in respect of a will. In Wood the court declared that the phrase “it shall be lawful” provided an enabling power which is discretionary to the relevant person.  It is a permissive phrase that does not create a right to claim but only a legal interest. The choice of any of these phrases is a preference since they all mean one and the same thing and they achieve the same end result dependent on the context it is used in. 
8. In Minister of Police v Du Plessis (666/2012) [2013] ZASCA 119, the Supreme Court of Appeal (SCA) was seized with having to decide whether or not the arrest was lawful. The SCA confirming the previous other judgments
 that defined the lawfulness of an arrest, adjudicated that lawful entails the legality and justification of an action. In other words when the action is lawful it has the authority to be legal, provides a legal duty and a justification in law to provide the force of law. 
9. The word “lawful” is utilised in clause 2 to make reference to a lawful enterprise in connection with the definition of “enterprise” in the definition clause of the Bill. Clause 5 entitled “Application of Act” is meant to circumscribe the types of “investments” to which this Bill will apply, and restrict its application to investments that fall within the ambit of clause 2 of the Bill.  
10. International law, common law, ordinances and by-laws are also regarded as laws in terms of the definition of law. There are two types of international law
, the consensual international law envisaged in section 231 of the Constitution and is called international agreements (conventions, treaties, protocols etc). The customary international law applies to all states equally based on the morality and consent of the state to be bound by such general law. The customary international law is that envisaged in terms of section 232 of the Constitution which is inclusive of multilateral agreements concluded by a number of states. Section 232 of the Constitution provides that customary international law is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament. This provision promotes sovereignty of the Republic. 
Legal advice   
11. I am of the view that the term “lawful” used under clause 2 of the Bill to define investment is sufficient. However, in respect of clause 5 of the Bill “all lawful investments” is tautologous. The intention would still be clear if reference is made to investments complying with clause 2 of the Bill without adding “lawful” as an adjective of the noun “investment”.   
12. In my view, the use of “lawful” under clause 5 is inclusive of all forms of law including international law in line with section 231 and 232 of the Constitution read consistently with section 39 of the Constitution and domestic laws. 
Ms P Ngema 
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