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EXECUTIVE SUMMARY
A.
Problem Statement and the 2013 ESTA Amendment Bill
A major legacy of South Africa’s long history of land dispossession and economic marginalisation of black people is pervasive tenure insecurity and poor living conditions in Commercial Farming Areas. Two decades into democracy, evictions of significant numbers of South Africans from agricultural land continue. In fact, more people were displaced from commercial farmland in the first decade of independence than in the last decade of apartheid. The most comprehensive study to date of farm dwellers and evictions (2004) found that that 2 351 086 people had been displaced from farms since 1994.
 Both past and present farm dwellers lack access to decent housing, land, sufficient food, adequate basic services, education and legal assistance, as well as commonly experience violation of their labour rights.
 
The exact number of people currently residing on commercial farmland is unknown (roughly estimated to fall between 3 and 4 million), yet the most recent population census indicated that 759 127 households totaling 2 732 605 lived in these areas in 2011 (mostly in KwaZulu-Natal, Mpumalanga, the Western Cape and the Free State)
. A mere fifty thousand own their own homes
; children of farm dwellers are some of the most malnourished citizens across the nation; nearly one-third of farm dwellers had not received an education as of 2011; and, more than 65% of farm workers have an income of R 1600 or less per month
.

There is widespread agreement that current tenure reform legislation has made limited progress in preventing arbitrary evictions and strengthening the land rights of farm dwellers/workers due to both problematic formulation and partial implementation of existing laws. Actually, unintended consequences of past tenure (and labour) reforms in freehold farming areas (including trends of increased retrenchment, casualisation and externalisation of labour, further land consolidation and shifts to non-agricultural land uses) have exacerbated the situation. Beyond legislative and implementation weaknesses, other causes of ongoing evictions and impoverishment on farmland include power imbalances between farm owners and dwellers/workers and decreased capacity of NGOs to advocate for the latter more insecure, economically marginalised group.

The 2013 Draft ESTA Amendment Bill aims to overcome past challenges experienced in securing tenure rights on commercial agricultural land by amending the current ESTA to: clarify the terms “dependant”, “family” and “reside”; introduce tenure grants (replacing subsidies); expand the rights of occupiers; further regulate evictions; and, establish the Land Rights Management Board (LRMB) and Land Rights Management Committees (LRMCs). These reforms are intended to advance principles and objectives encompassed in key national frameworks including (amongst others) the 1955 Freedom Charter, Constitution, National Development Plan and 2011 Green Paper on Land Reform.
The overarching objectives of the ESTA AB include to halt evictions, create widespread tenure security for past and present farm dwellers, and advance national aims of poverty eradication and inequality reduction, social cohesion and inclusive economic growth and development. This RIA process involved analysis of all available and relevant data, whether quantitative or qualitative, to determine whether proposed policy interventions are adequate to achieve intended outcomes, as well as to identify the potential impacts of enacting the ESTA AB.
B.
Assessment of Impacts
To determine exactly what problems the ESTA AB is addressing, the nature and underlying causes of the problems, whether the proposed amendments would effectively address the problems, the potential impacts of enacting and implementing the Bill, and constitutional and other implications, this RIA included: a desktop analysis of the available literature and studies related to the many challenges present in South Africa’s freehold farming areas; a legal analysis; a socio-economic impact assessment of the ESTA AB; and, consultations with a wide range of stakeholders. Together, these analyses revealed that the ESTA AB’s proposed amendments are crucial in addressing unabated evictions, prevalent tenure insecurity and poverty in the country’s commercial farming spaces. 

By creating three varying scenarios, applying the Social Accounting Matrix tool and undertaking a cost-benefit analysis, the socio-economic assessment component of this RIA found that the ESTA AB would have positive impacts on economic production and the nation’s overall GDP. Concerning the latter, it is estimated that implementation of the 2013 Bill’s proposed changes will mean R 116.1 – R 147.3 million added to the GDP per year between 2015 and 2025. Additionally, a predicted 548 – 571 employment opportunities will be created to administer the ESTA AB. 
The cost to the Department of Rural Development and Land Reform (DRDLR) is estimated between R 105.2 and R 132.9 million per year (with variations based on the amount of tenure grants provided to claimants). Of this, a maximum of R 100.7 million per year will go towards tenure grants for farm dwellers/workers, evictees and landowners (for provision of suitable accommodation/ services to occupiers), totaling an estimated R 1.1 billion over the next decade (i.e. 2015 - 2025). Additionally, the Department will need to spend approximately R 20 million per year to ensure full and effective operation of the proposed LRMB and LRMCs. For every R 1 of investment or expenditure made by government towards the proper implementation of ESTA, a multiplier effect of R 3.98 will be created due to the production or new business sales generated. 
As such, the results from the socio-economic impact analysis of the ESTA AB indicate that under all three scenarios evaluated, the proposed amendments will contribute positively to production, regional economic activity and employment. When subjected to the Economic-CBA, the net effect for all three scenarios is negative for all discount rates, however, the net cost to the economy is less than the direct cost to government due to the economy wide benefits of implementing the ESTA AB.

In turn, the legal analysis part of this RIA indicated that all of the ESTA AB’s proposed changes are important for achieving overarching national goals of poverty and inequality reduction and inclusive economic growth. The ESTA AB was found to be in alignment with the Constitution and other key guiding national and international frameworks, as well as various policies emerging from the 2011 Green paper legislative and policy review and reformulation process. 
Corresponding with various recommendations advanced by stakeholders consulted as part of this RIA, the legal assessment of the ESTA AB identified a number of steps that need to be taken with regard to the administrative implementation of the amended Act ounce it is enacted. These include: the establishment and operationalisation of the LRMB and LRMCs; creation, verification, maintenance and updating of the proposed database; establishment and implementation of appropriate administrative systems; design and implementation of a comprehensive communication strategy; development and implementation of appropriate monitoring and evaluation, reporting and intervention structures and systems; close intergovernmental coordination between the existing and proposed structures and other stakeholders; enhanced participation of civil society organisations, the SAPS, local and provincial government in implementing the amended ESTA; and increased protection for vulnerable groups in all stage of implementation. These were proposals to consider in the implementation phase ounce the ESTA AB is fully enacted and do not warrant any further amendments of the legislation.
Consultations with representatives of all stakeholder groups on the proposed ESTA AB revealed significant support for the Bill. The consultation process entailed workshops held across five provinces, consultations with NGOs, telephone interviews with representatives of organised agriculture and department officials, and a desktop review of public reactions to the ESTA AB (including documents produced during NEDLAC deliberations and proposals that emerged from the 2014 National Land Tenure Summit). The recommendations of the consulted stakeholders were used to deepen this assessment of the ESTA AB and considered carefully in framing the final recommendations of this report. 
C.
Options Analysis
Non-regulatory options were evaluated and ruled out early in the RIA process due to inherent weaknesses of the current law that need to be resolved to effectively and holistically address tenure insecurity and evictions in Commercial Farming Areas. In the context of the RIA’s analyses, the options identified and assessed in order to tackle the problems at hand included: 1) Do Nothing, which was included to evaluate the impacts of non-action; and 2) Enact and fully implement the ESTA AB.
Option 1: Do nothing entails taking no measures to address the problems in question and thus maintain the status quo. This implies that all of the above problems, acknowledged first by the 1997 White Paper on Land Reform followed by the 2011 Green Paper, will remain. Millions of citizens residing on farms will continue to face tenure insecurity, threatened or actual evictions as well as poor living/ working conditions. Those who have already been evicted will have no opportunities for redress. The state will continue to have insufficient institutional and legislative capacity to implement existing tenure reform legislation and enforce its provisions. A substantial percentage of the population will remain unaware of their land and other basic human rights, without access to legal aid and other forms of state support to defend such rights.

Option 2 implies enactment and implementation of the ESTA AB in its current form. The 2013 Bill’s proposed amendments are within the bounds of the Constitution and necessary for accomplishing successful tenure reform in Commercial Farming Areas. 
D.
Recommendations
Of the two options proposed, Option 2: Enact and fully implement the ESTA Amendment Bill is projected to carry the highest benefits and lowest costs and is thus recommended as the preferred option.  
While Option 1: Do Nothing is predicted to have no benefits for any of the interested groups in question, Option 2 implies that a comprehensive law is passed to realise the 2011 Green Paper’s vision in which the majority of South Africans have adequate and equal opportunities to gain access to land for residential and various productive uses, and where the nation is satisfied that historical racial injustices in landholding have been reversed.
If implemented, the ESTA AB’s intended outcomes of widespread tenure security in freehold commercial areas, halting evictions, improved accommodation and living conditions on farms, and increased economic opportunities for rural residents, will be actualised. The proposed enhancement of entire farming households’ and displaced persons’ tenure and other basic rights (through clarification of dependants etc., the provision of tenure grants, further regulation of evictions and expansion of occupiers’ rights), alongside the establishment of the crucial institutional infrastructure and increased state/ civil society capacity, will, in all probability, translate into an effective programme for executing tenure reform in commercial agricultural spaces. Furthermore, enacting the ESTA AB’s proposed changes regarding mediation and arbitration services, will carry a high likelihood of facilitating more amicable resolution of land-based conflicts in these areas. 

Therefore Option 2: Enact and fully implement the ESTA AB is the final recommendation of the RIA report.
1.
INTRODUCTION

Title of Regulatory Impact Assessment
The title of this report is the Regulatory Impact Assessment (RIA) Report on the 2013 Extension of Security of Tenure Amendment Bill (ESTA Amendment Bill).

1.1      Background
The tenure rights of farm dwellers and labour tenants were granted legal protection after country’s transition to democracy in 1994. The Extension of Security of Tenure Act (No. 62 of 1997) (ESTA) was enacted to give effect to constitutional mandates for affording legally secure tenure or comparable redress to historically disadvantaged persons. However, more than fifteen years have passed and between two and four million people continue to live under tenure insecurity and the ever-present threat of eviction, while more than 2.3 million people have been evicted or otherwise displaced from farms in the post-independence era. 
Evictees, consisting mostly of women and children, usually have nowhere to seek refuge and are forced to resettle in overcrowded informal settlements, causing other challenges requiring the state’s attention. Thus evictions exacerbate landlessness, destitution, food insecurity, conflict and overall social and political instability in South Africa
. Furthermore, the living and working conditions for the majority of those remaining on farms are extremely poor. This situation requires urgent attention if goals of inclusive rural development are to be realised
. 
Against this backdrop, the Draft Extension of Security of Tenure Amendment Bill (ESTA Amendment Bill or ESTA AB) was approved by Cabinet and published in the Government Gazette on the 17th of October 2013 for public comment. Aiming to address the plight of farm dwellers/workers and labour tenants in a holistic manner, the ESTA AB proposes five major changes to the current law including to
:
1. Clarify the terms “dependant”, “family” and “reside”, to extend rights of occupiers to their family members and dependents;
2. Introduce Tenure Grants (replacing subsidies), change criteria to be considered in determining applications for such grants, and expand their uses to: enable present and past occupiers to acquire suitable alternative housing and/or land; and, compensate landowners for the provision of both decent housing and services to farm dwellers/workers;
3. Expand the rights of occupiers to include the right to: maintain their dwellings; erect new tombstones on family graves that are located on the farms; resolve land rights disputes through localised dispute resolution mechanisms prior to litigation; and, access expanded state support;
4. Further regulate evictions by requiring that mediation and settlement (or arbitration) first be utilised as a mechanism for alternative dispute resolution before an eviction order can be granted by a court; and,
5. Establish the Land Rights Management Board (LRMB) and Land Rights Management Committees (LRMCs), which must be representative of all interested stakeholders and gender-sensitive. The proposed functions of the LRMB include to (amongst others): establish and maintain a database of occupiers, tenure disputes and evictions; facilitate the mediation and settlement of land rights disputes; create widespread awareness of the amended ESTA; monitor and evaluate the impacts of tenure reform laws; establish legal assistance systems for farm dwellers/workers; find and suggest land to settle occupiers; and, assist municipalities in delivering public services on this land. 
The proposed changes are intended to address the inability of current tenure reform legislation to halt arbitrary evictions and strengthen land rights. The limited impacts of the existing ESTA to achieve its overarching objectives can be attributed to a variety of factors. These range from - weaknesses inherent in the legislation, which has resulted in problematic interpretation and misapplication of the Act by the courts; to - incomplete implementation due to challenges related to limited state administrative and institutional capacity, as well as the decreasing capacity of civil society organisations to assist in this regard. These challenges have been explicitly recognised in both the 1997 White Paper and the 2011 Green Paper on Land Reform, internal reviews undertaken by the DRDLR, by academics and activists in the land sector, and by stakeholders across all interest groups. 
Although the 1997 ESTA has been amended five times since its enactment, the majority of these amendments dealt with technical details of the Act. Of most importance was the 2001 Amendment Act, which provided occupiers with the right to bury their family members residing on land where the occupier was living. Despite this amendment, farm dwellers burial rights (and thus right to culture and religion) remain constricted. Government also established the Land Rights Management Facility (LRMF) in 2008 to ensure that the rural poor (especially those affected by actual or threatened evictions and human rights abuses) have access to legal and mediation services.
 Reviews of the LRMF’s performance since its inception indicate positive results
. The LRMF’s success rate in securing case outcomes which advance the land and other rights of occupiers (approximately 84% of finalised legal cases
 and more than 60% of mediation outcomes in 2012) is extremely promising
. However, with limited resources, the LRMF has only been able to cover a small percentage of the land disputes throughout the country, and its initiatives have not been integrated with wider programmes of land reform (e.g. redistribution) and national development. 
The ESTA AB intends to overcome the numerous challenges experienced in securing land rights, halting evictions and resolving the myriad of other connected problems in Commercial Farming Areas. This consolidated report is an outcome of a series of reports commissioned by the DRDLR for conducting a Regulatory Impact Assessment (RIA)
 on the 2013 ESTA AB
. 
1.2
National and International Frameworks 

The ESTA AB’s proposals are guided by and advance the principles and objectives encompassed in key national frameworks including the: 1955 Freedom Charter; Constitution; National Development Plan (NDP); New Growth Path; Medium-Term Strategic Framework 2014-2019; and, the 2011 Green Paper on Land Reform. In regards to the latter, the 2013 ESTA AB forms part of the post-2011 Green Paper policy/legislative review and development process. Several of the policies emanating from this process complement proposed changes encompassed in the ESTA AB. Close coordination of the ESTA AB’s proposed LRMB and LRMCs with other institutions emerging from the Green paper process (e.g. the proposed Land Commission and the NDP’s District Land Reform Committees - DLRCs) is essential for the effective implementation of the ESTA AB and other related policies/legislation (e.g. the proposed Strengthening the Relative Rights of People Working the Land Policy and the Regulation of Land Holdings Policy). 

In addition to key national frameworks, the ESTA AB’s proposals advance Government’s commitment to protect and fulfill rights to secure tenure and protection from unfair evictions, as provided under numerous regional and international covenants (ratified by South Africa) and guidelines including: the United Nations’ (UN) Agenda 21 Action Plan for Sustainable Development, which stipulates that “people should be protected by law against unfair eviction from their homes or land”
 and that adequate shelter be provided to all people; the UN’s International Covenant on Economic, Social and Cultural Rights, which provides for the “right to adequate housing”; the Beijing Platform of Action
, which calls for governments and NGOs to protect women’s right to access economic resources, including the right to ownership and access of land and other property; the UN’s Convention on the Elimination of All Forms of Discrimination Against Women, which obliges states to ensure that rural women enjoy equal property rights and have “adequate living conditions, particularly in relation to housing, sanitation, electricity and water supply”
; and, the African Charter on Human and Peoples’ Rights, which upholds the right to own property, work under equitable conditions and receive equal work for equal pay. 
Furthermore, the ESTA AB also advances the Food and Agriculture Organisation’s (FAO) Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security. Officially released in May 2012 (in cooperation with the Committee on World Food Security)
, the primary objectives of the FAO Guidelines are to assist nations in their fight against poverty and food insecurity, facilitate efforts to strengthen all legitimate land rights (largely through improving the governance of land tenure to the benefit of marginalised people), and improve the functioning of tenure systems. The intended outcomes are “food security and progressive realisation of the right to adequate food, poverty eradication, sustainable livelihoods, social stability, housing security, rural development, environmental protection and sustainable social and economic development”
. 

A notable number of the FAO Guideline’s relate directly to the amendments advanced by the 2013 ESTA AB
. The FAO Guidelines call on states to (amongst others): recognise and formalise insecure land rights; protect all legitimate tenure and other basic human rights from infringement; ensure all citizens, especially the marginalised, are able to enjoy tenure rights and are not arbitrarily evicted; provide mechanisms for all rights holders to defend their rights; provide dispute resolution services (including alternative pathways to settlement) that are accessible to the poor; advance responsible land governance; ensure tenure rights are widely publicised; undertake redistributive reforms, through the expropriation of freehold land and other means, for a variety of social, economic and environmental reasons including to advance land rights; create methods of collecting, maintaining and sharing spatial and other information on tenure rights; and, establish multi-stakeholder platforms and frameworks at the local, national and regional levels to ensure effective monitoring, improved governance of tenure, food security, sustainable and inclusive development.

Also, the ESTA AB’s proposals have precedence in the international realm. This is especially relevant to the institutional restructuring undertaken in Namibia, Kenya and Tanzania. Each of these countries has adopted policies that provide for localised structures to mediate and resolve disputes in freehold areas. For example, Namibia’s National Land Tenure Policy seeks to establish Regional Land Tenure Committees to address key issues of concern to farm workers. With similar functions to the proposed LRMCs, these committees are intended to mediate disputes between owners and occupiers involving evictions, remove and resettle farm workers, and assist owners and occupiers in drafting agreements. The experience of these institutions in conferring tenure rights to farm dwellers/agricultural workers hold important lessons for strengthening the existing ESTA.
2.
PROBLEM DEFINITION

2.1
Problem Statement

Despite constitutional guarantees of tenure security and other basic rights, South African farm dwellers continue to endure land dispossession and severe breaches of their human dignity. Evidence has shown that passage of the ESTA and other measures taken by the state (such as establishment of the LRMF) have made limited progress in strengthening land rights and decreasing evictions
. In fact, more people were displaced from farms in the decade following independence than in the last decade of apartheid
. Only 1% of those displaced from farms between 1994 and 2004 had been legally evicted, and the great majority (more than three-quarters) consisted of women and children
.

Evictions are a major source of the growth of informal settlements as evictees most often have no place to go and thus relocate to squatter camps outside of townships and cities, or slums inside of urban areas. This exacerbates pressure on already scarce infrastructure and municipal services, as well as community conflicts and health hazards in such informal settlements
. The latter is evidenced in the fact that the majority (69.4%) of the 13 million South Africans who go hungry on a regular basis (consisting of many former farm dwellers/workers) reside in urban and rural informal settlements
. Furthermore, the majority of people still living on farms remain in abject poverty, without decent housing, land to call their own, employment benefits or adequate access to basic public services
. Available statistics indicate that: of the more than half a million households living on farms in 2011, only an approximate fifty thousand owned their own homes
; children living on farms exhibit extremely high rates of stunted growth; almost a third of farm dwellers had not received any schooling as of 2011; and, more than 65% of farm workers earn R1 600 or less in a month
.

There is urgent need for measures to resolve the above problems, especially considering the adverse implications that increasing food insecurity, informal settlements, strike action and conflicts hold for social and economic stability. 

2.2
Underlying Drivers of Tenure Insecurity and Evictions
A thorough examination of available literature reveals that the unrelenting tenure insecurity, poverty and evictions characterising Commercial Farming Areas can be attributed to a diverse range of interconnected issues including:

· Unequal power dynamics between landowners and farm dwellers/workers, in which farm dwellers/workers are highly dependent on landowners (e.g. for jobs, food, housing, services, land rights etc.)
;
· Deregulation and liberalisation of the agriculture sector, which has led to increases in farm mechanisation, conversion to non-productive land uses, land consolidation, casualisation and externalisation of the workforce, retrenchment of farm workers, and declining quality of houses and accommodation on farms
;
· Unintended consequences of legislation, including sharp increases in evictions, job losses, casualisation of agricultural employment, etc. (see above);
· Certain limitations in legislative formulation;
· Partial implementation, as evidenced in limited application of Section 4 of ESTA), inconsistent enforcement of existing laws, widespread lack of awareness of rights amongst all stakeholder groups, limited legal assistance for farm dwellers/workers, and lack of a monitoring and evaluation system; and,
· Limited involvement of civil society, in which the decreased capacity of NGOs has left no one to intervene when farm dwellers/workers experience infringement of their rights.
2.3
Groups Affected

The key groups affected by problems of ongoing evictions, tenure insecurity and impoverishment in Commercial Farming Areas include non-employed farm dwellers, farm workers, labour tenants and farm owners. According to the most recent national population census, 759 127 households totaling 2 732 605 people (about 5.28% of the country’s population) lived in Commercial Farming Areas in 2011. The vast majority (2 078 723) of these people lived on the farms themselves. The racial composition of these rural residents consisted of 70% Black Africans, 15.6% Coloured, 13% white and 0.5% Indian or Asian
. Furthermore, as of 2005, the highest numbers of farm dwellers were found to live in KwaZulu-Natal, followed by Mpumalanga, the Western Cape and the Free State
. The living and working conditions for the majority of people residing on farms are some of the worst in the nation, with basic survival needs barely met and human rights violations (of nearly every form) common.
Concerning evictions, the most comprehensive information available is found in the national survey conducted by the Nkuzi Development Association and Social Surveys Africa in 2004. The most important findings of the study were that: 2 351 086 people had been displaced from farms since 1994, including 942 000 people who had been evicted; only 1% of post-apartheid evictions followed any legal process; and, 77% of evictees were women and children
. Evictions result in joblessness, homelessness, landlessness, deepened poverty and food insecurity, loss of livestock and other essential resources, family and community dissolution, increased exposure to crime and violence, decreased access to public services and deteriorating health.

In addition to farm dwellers/workers, labour tenants and landowners, other sections of the population are affected by evictions due to problems associated with subsequent growth of informal settlements, homelessness and poverty. The effects of these problems are felt by citizens at large, as well as Government
.

2.3
Objectives of the ESTA Amendment Bill

The overarching goals of the ESTA AB are to protect farm dwellers/workers and labour tenants against evictions, realise long-term tenure security, and promote social cohesion, equality, inclusive economic growth and overall transformation in South Africa’s agricultural sector. In achieving these aims, the operational objectives of the Bill include to (amongst others):

· Enhance access to decent accommodation, services, land and economic opportunities by farm dwellers, labour tenants and those who have suffered past evictions;
· Establish tenure grants in order to enable independent access to suitable accommodation and agricultural land;
· Provide for compensation to farm dwellers/evictees for loss of rights;
· Implement a well-resourced programme of information dissemination, support to farm dwellers and enforcement of the tenure laws;
· Proactively create new, sustainable settlements in Commercial Farming Areas;
· Establish an effective land rights administration system;
· Develop an effective system for monitoring implementation of ESTA and its impacts;
· Provide disincentives to landowners to discourage the violation of rights on farms;
· Enable farm dwellers and evictees to erect tombstones on graves located on farms; and,
· Improve existing and establish new decentralised dispute resolution mechanisms in Commercial Farming Areas. 
3.
OPTIONS

3.1
Options

This RIA on the 2013 ESTA AB evaluated the costs and benefits of potential options available to Government in confronting ubiquitous tenure insecurity, impoverishment and displacement of farm dwellers/workers in South Africa’s freehold farming spaces. The possible options identified to address these issues include: 1) Do nothing; and 2) Enact and fully implement ESTA AB. 

It is important to note that non-regulatory options were ruled out early in the RIA process due to extensive evidence that inadequate formulation and implementation of the existing ESTA is, in itself, a major cause for the continuation of tenure insecurity, evictions and poverty in freehold farming areas. Therefore, amending the current law is considered necessary in order to improve the current untenable situation and implement tenure reform in these spaces.

3.1.1
Option 1: Do Nothing

Option 1: Do Nothing option implies policy and legislative inaction by the state, thus maintaining the status quo, indicating that all the negative implications for those who have been and/or may be evicted will remain. Legislative and policy inaction will thus mean that the two to four million citizens residing on farms without secure land rights, housing or other basic human rights will continue to face tenure insecurity, threatened or actual evictions as well as suffer impoverishment. It will further mean that the “total system failure” status on the implementation of tenure reform in Commercial Farming Areas, as identified in the 2011 Green Paper, will remain, with no improvement in the problematic legislative and institutional regime, constrained implementation and enforcement, and absence of effective monitoring and evaluation mechanisms. Thus, policy and legislative inaction implies that the state will continue to lack the capacity to effectively implement tenure reform in the freehold farming areas. 

3.1.2
Option 2: Enact 2013 ESTA Amendment Bill As Is

The second option is to implement the current 2013 ESTA Amendment Bill without any amendments, through enactment and execution. As noted in the legal assessment, the ESTA AB strengthens important constitutionally sanctioned human rights (e.g. to dignity, privacy, culture, land reform, housing, food, legal assistance and the rights of children). 
3.2
Risk Assessment
As highlighted by consulted stakeholders across all interest groups, the current situation in freehold farming areas is unsustainable and requires immediate attention. The majority of people who remain living on commercial agricultural land live under constant threat of eviction and impoverishment
. As has been discussed, most lack access to education, quality basic services, suitable accommodation, sufficient food, employment benefits or land of their own. 

Furthermore, it is estimated that at least 3.7 million have been displaced from farms since 1984
. Evictions are in almost all cases accompanied by loss of employment and of homes, as well as decreased standards of living, economic opportunities, access to food and land, the break-up of family and community and the growth of informal settlements, especially in areas with already high concentrations of poverty and landlessness. Farm evictees swell the numbers of unemployed, adding to the national unemployment rate, which is currently at an unsustainable level of 24.3%. 
At the current pace of employment growth, there are not enough jobs being created to absorb the swelling labour force
. The lack of jobs, land tenure security and the increase in the number of evictions has forced the poor to rely on informal land for access to shelter. This has negative implications not only for the agricultural sector and rural areas, but for the well-being of the entire country. Together these problems hold negative implications for broader South African society and hinder national objectives of poverty and inequality reduction, increased employment, inclusive economic growth and rural transformation.
4.
ANALYSIS OF IMPACTS

Beyond a comprehensive desktop analysis of the available literature/ studies related to the many challenges present in South Africa’s freehold farming areas and consultations with stakeholders, this RIA on the ESTA AB consisted of two other key areas of examination to determine the potential impacts of the Bill. These included:

1) A legal analysis that assessed whether the ESTA AB is an adequate statutory instrument to achieve its intended outcomes, and the constitutional, legislative and administrative implications of the proposed amendments; and,

2) A socio-economic assessment of the ESTA AB to analyse the aggregate effect the proposed amendments on economic activity, production, income, and employment in South Africa.

4.1
Legal Assessment of the ESTA AB

The legal assessment component found that the ESTA AB’s proposed amendments are constitutionally sound and have precedence in the international realm. The ESTA AB’s proposals were also found to sufficiently advance the principles and objectives encompassed in key national documents such as the 1955 Freedom Charter, Constitution, NDP, 2011 Green Paper, as well as various international covenants the South African Government has ratified. As previously noted, the ESTA AB strengthens important constitutionally sanctioned human rights (e.g. to dignity, privacy, culture, land reform, housing, food, legal assistance and the rights of children). 
Based on the detailed research and analysis undertaken, a number of findings and related administrative recommendations have been made in order to strengthen the implementation of the proposed reforms aimed at improving protection and support provided for in the 2013 ESTA AB. These recommendations are based on: constitutional and legislative implications; operationalisation of structures and administrative implications; and, a detailed analysis of the Bill (also taking into account the 2014 National Economic Development and Labour Advisory Council - NEDLAC) Report and the DRDLR officials’ responses to this. 
The legal assessment of the ESTA AB identified a number of steps that need to be taken with regard to the administrative implementation of the amended Act. These administrative steps do not warrant any further legal amendments of the ESTA AB. These include (but are not limited to) the following:

a) The establishment and operationalisation of the LRMB and LRMCs (amongst others, the appointment of the nomination committees; appointment by the Minister of members of the LRMB and LRMCs; provision of training, support and resources to the proposed structures; establishment and implementation of ITC, financial and administrative systems);
b) The establishment, verification, updating and maintenance of the proposed database;
c) The provision of the necessary resources that would ensure the full and successful implementation of the final enacted version of the ESTA AB, including technical, financial, human, training, information technology and related resources;
d) The establishment and implementation of appropriate administrative systems;
e) The design and implementation of a comprehensive communication strategy regarding the content of, and implementation processes in respect of, the ESTA AB;
f) The establishment and implementation of appropriate monitoring and evaluation, reporting and intervention structures and systems, fully compliant with the 2007 and subsequent M&E framework documentation by the Presidency;
g) Measures should be put in place to ensure the participation of provincial government departments and individual municipalities in the implementation of the ESTA AB; and
h) In regards to national government departments, consideration should be given to the conclusion of service delivery agreements with, for example, the Departments of Labour (national and regional offices); Agriculture, Forestry and Fisheries; Human Settlements; Water and Sanitation; Social Development; Cooperative Governance; Traditional Affairs; and the SAPS.
After close examination of each proposed amendment, the legal assessment of the ESTA AB concluded that the proposed amendments are legally sound and fully acceptable. As such, the legal assessment component of this RIA posited that the ESTA AB is an effective statutory instrument to realise its overarching aims, and could be successfully implemented by considering and acting on the above administrative recommendations which do not warrant any further amendments of the ESTA AB. 
4.2
Socio-Economic Assessment

The RIA also included a socio-economic assessment of the ESTA AB, which entailed application of the National Social Accounting Matrix (SAM) tool to determine both the potential direct and indirect economic impacts of the proposed reforms, as well as a Cost-Benefit Analysis (CBA) to identify and weigh the potential costs and benefits of the ESTA AB. Available baseline data was collected and used to develop economic models in order to predict the impact of the ESTA AB on South Africa’s economy. 

4.2.1
Macro-Economic Impact (based on SAM)

As the potential costs for the state to implement the proposed ESTA AB could not be estimated with certainty, three scenarios were created based on analysis of the baseline data. These included: Scenario 1: Baseline or Large-size tenure grant; Scenario 2: Middle-size tenure grant; and, Scenario 3: Low-size tenure grant. Importantly, tenure grants in each scenario were projected based on amounts (at 2015 price values) of the Settlement and Production Land Acquisition Grant (SPLAG), which was set at R 111 152 per household for 2012. It was further predicted that the Department would contribute 15% of the grant to each successful applicant, while the remaining 85% will be paid by the Pro-active Land Acquisition Strategy (PLAS) fund. The following criteria are used to determine the size of grants payable to eligible applicants:
· Family size: Families with 2-4 members are considered small-sized and weighted at 35%; 5-8 member families are classified as medium- to large-sized and weighted at 40%; and, families with more than 8 members are considered large-sized and weighted at 45%;
· The level of urbanisation of the location: rural areas are weighted at 20%, while deep-rural areas are weighted at 15%; and,

· Income levels: incomes under R 3 500 are classified as low income and weighted at 35%; the low - middle income category ranges from R 3 501 to R 8 000 and is weighted at 25%; and, incomes exceeding R 15 000 are considered large and weighted at 15%.

Each of the projected scenarios was varied based on the size of the tenure grant due to variations in the following three criteria, namely: family size, location, and income level (as demonstrated above). For example, calculations made under the baseline scenario, Scenario 1 – Large size tenure grant, are based on the assumption that applicants for tenure grants will be from large-sized families who earn low incomes and reside in rural locations. As such, the total value of the grant at 2015 price values under Scenario 1 amounts to R 134 266.02 per household. It is thus estimated that the unit cost of a tenure grant to the Department would be R 20 134, while the remaining R 114 126 will be rewarded by the PLAS fund under Scenario 1. As is demonstrated later, the costs incurred by the state will be lower under Scenarios 1 and 2 due to lower amounts of tenure grants. Additionally, the modelling process is dependent on the number of farm workers. It is predicted that the average number of applicants will remain constant at 5000 per annum from 2015 - 2025 under all three scenarios. Other assumptions used to formulate the three scenarios included: 

· The farm worker trend used for modelling purposes is based on historical data;

· Compensation for farmers owners is included as part of the tenure grant;

· Legal and mediation services are administered by the LRMF; and,
· Operation of the LRMB and LRMC will cost the department R 20.075 million per annum. 
Based on these assumptions, the cost to the department for the provision of tenure grants will be constant for a ten-year period (2015-2025), amounting to approximately R 100.7 million per year. It is anticipated that by 2025, the implementation of this part of the bill will cost the Department an estimated R 1.1 billion (2015-2025). Furthermore, the estimated budget for the LRMB and LRMCs shows that it will cost the Department about R 20 million per year to operate the Board and Committees.

The final two assumptions listed above are based on data extrapolated from case trends identified by the LRMF, financial reporting by the Ingonyama Trust Board (ITB), and the recommended organisational structure as proposed by the socio-economic assessment report (as provided in the annexure). In this regard, it was proposed that composition of the LRMB adhere to conventional guidelines by including a chairperson, deputy chairperson and coordinator. The management structure of the LRMB is demonstrated in Figure 1 below.
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Additionally, the socio-economic assessment suggested that representatives be invited from various organisations including NGOs, municipal governments and agricultural establishments to serve on the LRMB. A DRDLR official should also sit on each LRMC, and the committees should convene on a quarterly basis. Ideally, there should be 44 committees. However, based on the LRMF data (i.e. districts where tenure insecurity and/or conflict is recorded), it can be assumed that 18 committees (across 18 districts) will be sufficient in the initial phase of the implementation of the ESTA Amendment. 
Expenditure necessary to ensure full and effective operation of the LRMB and LRMCs is based on the ITB’s 2013 - 2014 financial report (adjusted to 2015 price values). The anticipated costs associated with the LRMC amount to R 105 million for 2015 - 2025. This covers member remuneration costs, maintenance of land tenure information systems, secretariat administration fees and payment to beneficiaries. Based on this annual budget, total expenditure is estimated to be in the range of R 20.07 million per annum. As the LRMCs are placed under the LRMB, their budget should fall under the Board’s expenditure. Travel, accommodation and meeting expenses were used as an indicator to estimate the committees’ budget as they will be required to travel for meetings. It was assumed that 30% of the total expense (R1.02 million) would be incurred by the committees.

Table 1 shows the total predicted economic impacts of the three scenarios based on the aforementioned assumptions and calculations.
Table 1: Total Impact of ESTA AB, R'Billion per Annum
	Scenario 1: Baseline (Large size tenure grant)

	Impact on:
	Direct
	Indirect
	Induced
	Total

	Production
	R 132,9
	R 214,2
	R 181,3
	R 528,4

	GDP
	R 42,9
	R 55,4
	R 49,1
	R 147,3

	Employment
	374
	190
	187
	751

	Scenario 2: Medium tenure grant size grant

	Impact on:
	Direct
	Indirect
	Induced
	Total

	Production
	R 110,7
	R 178,5
	R 151,1
	R 440,3

	GDP
	R 35,7
	R 46,1
	R 40,9
	R 122,7

	Employment
	312
	158
	156
	626

	Scenario 3: Low size tenure grant 

	Impact on:
	Direct
	Indirect
	Induced
	Total

	Production
	R 105,2
	R 153,9
	R 129,2
	R 388,3

	GDP
	R 41,9
	R 39,2
	R 35,0
	R 116,1

	Employment
	285
	130
	133
	548


Source: Urban-Econ estimates, 2015.

As demonstrated by the table above, it is estimated that the implementation of the proposed ESTA Amendment Bill will cost government R 132.9 million per annum under scenario 1. As such, the proposed ESTA AB will have a direct impact of R 132.9 million on economic production per year. Industries supplying inputs to the construction, business services, agriculture and government sectors will experience an increase in production of approximately R 214.2 million- indirect-production impact, whilst sectors supplying consumer goods and services will experience a R 181.3 million (induced-production impact) increase in production per year. 
In total, the provision of the proposed ESTA AB’s services by government under scenario 1 will raise the level of production by approximately R 528.4 million. In order to provide effective implementation of the amendments, and secure the tenure rights of farm dwellers, and to prevent arbitrary evictions, for every R 1 of investment or expenditure made by government towards the proper implementation of ESTA, a multiplier effect of R 3.98 will be created due to the production or new business sales generated.
In terms of economic activity measured by GDP, an annual cost of R 132.9 million will lead to a direct increase in economic activity of R 42.9 million per annum. The indirect effect on economic activity equals R 55.4 million while the induced effect is R 49.1 million per annum. In summation, the total impact of operating and providing tenure security for distressed farm workers and dwellers per annum on economic activity equals R 147.3 million under scenario 1.

From an employment side, the DRDLR will require approximately 374 employees country wide to administer the proposed ESTA AB under scenario 1. Higher production input in industries will create an additional 190 employment opportunities, whilst approximately 187 employment opportunities will be generated as a result of an increased demand for consumer goods and services, which will spark an increase in the production of firms supplying, for example, building material or legal service. In total, approximately 751 employment opportunities will be created to implement the ESTA AB. Therefore, the proposed Bill will contribute to tackling unemployment in South Africa by providing the much needed employment opportunities to help alleviate both poverty and inequality. 
The above figures vary in Scenario 2: Middle-size tenure grant, and Scenario 3: Low-size tenure grant based on the differing amounts of tenure grants. Scenarios 2 and 3 maintained all of the above-mentioned assumptions of Scenario 1 except for the unit cost of the tenure grant. Scenario 2 made the assumption that the unit cost of a tenure grant for claimants (based on the criteria of a small family, living in a rural area and low-middle income) will be R 107 412. 81. Thus the total annual impact of the proposed ESTA Amendment Bill on the level of GDP has an increase of approximately R 122.7 million, with a total (combined direct and indirect) employment effect of 626 jobs per annum. Scenario 3 assumes that the unit cost of a tenure grant for a small family, living in a deep-rural area with a high income is R 100 699. This means that the total GDP impact is estimated to be over R 116.1 million per year under Scenario 3, with the total employment impact anticipated to be in the region of 548 jobs created. 

4.2.2
Economic Cost-Benefit Analysis

To calculate the Economic Net Present Values (ENPV) of each scenario all economic flows were presented on a timeline with all costs and benefits quantified on an annual basis. These values were then discounted back to their present values using various social discount rates. The results of the E-CBA are reported as the ENPV of the costs subtracted from the benefits as shown in the table below.
Table 2: Summary of E-CBA of the Proposed ESTA AB
	Discount Rate
	Scenario 1
	Scenario 2
	Scenario 3

	
	Economic Net Present Value

	5%
	R -47,01
	R -39,17
	R -37,43

	6%
	R -50,89
	R -42,41
	R -40,48

	7%
	R -53,68
	R -44,73
	R -42,65

	8%
	R -55,59
	R -46,32
	R -44,14

	9%
	R -56,80
	R -47,32
	R -45,07

	10%
	R -57,45
	R -47,87
	R -45,57


The results from the economic impact model show that under all three scenarios, the proposed amendments will contribute positively to production, regional economic activity and employment. When subjected to the Economic-CBA, the net effect for all three scenarios is negative for all discount rates, however, the net cost to the economy is less than the direct cost to government due to the economy wide benefits of implementing the ESTA AB. For example, at 6% discount for scenario 1, the total cost to government will be R 132.9 million per annum and the net cost will be in the area of R 50.8 million per annum to the economy. 
The net effect has the largest negative value in scenario 1 due to the assumption that a higher tenure grant is required for claimants with the larger family, living in the rural area with a low income. It can therefore be concluded that after conducting a sensitivity analysis using scenarios 2 and 3, that the preferred option is scenario 3, in which lower sized tenure grants are provided to claimants as they are from small families living in deep-rural areas with high incomes, thus reducing the unit of the tenure grant and required state expenditure.
The socio-economic assessment further indicated that the largest cost implication of implementing the ESTA AB is predicted to be the provision of tenure grants. The reason for this is because: an increase in potential number of applicants is expected due to the proposed insertion of the term “dependant”; state funds will be provided to both past and present occupiers to acquire rights in land, resettle on new land and/or improve their housing; and, landowners will be compensated by the state for provision of decent housing and services to farm dwellers. On the other hand, the LRMB and LRMCs are anticipated to make up the least of the cost implications of the ESTA AB.
5.
WEIGHING OPTIONS

5.1
Ranking Identified Options

As there are no foreseen positive impacts of Option 1: Do Nothing (because maintenance of the status quo will mean continued evictions and land dispossession, with evictees inflating the mounting numbers of landless, homeless and destitute), it is the least recommended path forward. 
Enacting the existing ESTA AB is certainly a step in the right direction in tackling tenure insecurity, poor living conditions and ongoing evictions on farmland. Going forward with promulgation of the ESTA AB in its current form means that an improved, ESTA (capable of withstanding legal challenges and misinterpretation) would engender widespread tenure security and comprehensive protection from evictions for farm dwellers/workers, as well as enhanced accommodation, economic opportunities, state support and general improvement in the living conditions of both past and present occupiers. 
As such, Option 2 is ranked the highest in terms of potential benefits and considered the best option by this RIA.  The successful implementation of ESTA AB will be anchored in the provision of sufficient state resources (human, financial, technical).  Also, the importance of capacitating NGOs to take up the struggle for farm dwellers through structures proposed in the ESTA AB such as the LRMB and LRMCs is crucial. Not only will municipal governments, NGOs and other civil society organisations be in a good position to facilitate the establishment of these institutions, but can represent voices of the rural poor as members of the LRMB and LRMCs. This is necessary to reverse the power imbalances between farm owners and farm dwellers/workers, and ensure the ESTA AB is applied as intended.

5.2
Enforcement and Sanctions

As noted in Section 2, limited enforcement of existing tenure legislation is a major cause for the persistence of tenure insecurity, evictions and poverty on farms. Partial enforcement can be attributed to a wide range of factors including the lack of awareness of the ESTA amongst the SAPS, courts, municipal governments and other important actors, lack of resources, and the lack of capacity of trade unions and civil society organisations to ensure people are able to defend their rights
. 

To overcome these problems and strengthen enforcement of the amended ESTA, it is recommended that (based on the input of consulted stakeholders): the representatives from the Department of Labour, SAPS, legal experts and local government are included in the membership of the proposed structures; measures are taken to ensure the SAPS is responsive to complaints filed by farm dwellers; farm owners are penalised for non-compliance; local government and communities are empowered to monitor compliance with legislation; and, the state utilise its powers of expropriation in cases where landowners continue to undertake arbitrary evictions.
The monitoring, awareness creation and mediation functions of the LRMB and LRMCs shall be crucial in ensuring improved enforcement of legislation. Most importantly, coordination of these structures with other sectors and arms of the state (e.g. the South African Local Government Association, Department of Cooperative Governance and Traditional Affairs, the SAPS and Judiciary) is necessary to ensure that punitive measures are applied in cases of transgression.
6.
MONITORING AND EVALUATION

6.1
Monitoring and Evaluation

A central task of the envisioned LRMB (assisted by the LRMCs) will be to develop and implement rigorous monitoring, enforcement and reporting mechanisms that are fully compliant with the 2007 and subsequent M & E framework documentation by the Presidency. These structures must carry out inclusive ongoing monitoring and evaluation of all relevant matters. As suggested by 2014 Summit participants, establishment of an M & E committee within the LRMB would help to ensure full execution of this important function. The resulting M & E system shall not only be crucial for assessing compliance with and impacts of the 2013 ESTA AB, but also for helping to determine where resources are most needed. 

Effectiveness of the proposed reforms shall be determined based on the realisation of stated objectives of the ESTA AB. Such determinations require the formulation of monitoring indicators that are Specific, Measurable, Achievable, Relevant and Time bound (SMART) by the LRMB. As proposed by the 15C(1)(c) of the ESTA AB (and in line with proposals advanced by stakeholders), the LRMB shall create a national database of occupiers, evictions, land rights disputes and all relevant information, upon which the monitoring indicators shall be based. In this regard, a set of consistent definitions must be fixed and linked to StatsSA and the LRMB’s database
. 

Furthermore, the socio-economic assessment component of this RIA suggested that the LRMB’s membership adhere to conventional guidelines to guarantee standard operation. This includes a chairperson, deputy chairperson and coordinator. The DRDLR should provide operational support to the LRMB, and it is proposed that all members be appointed full-time. Additionally, the LRMCs need to include a chairperson who reports to the LRMB, technical assistants who report to the chair, a ward agent and representatives from other organisations. As indicated by the analyses encompassed in this RIA, members of various organisations (including non-profit organisations, unions, local government and agricultural establishments) need to be equally represented on both the LRMB and LRMCs
.

Examples of specific information contained in this database include details regarding (amongst others): the numbers, spatial distribution, causes, nature and impacts of illegal and legal evictions; applications, beneficiaries and projects concerning the proposed tenure grants; changes in the living and working conditions on farms; legal aid provided to farm dwellers/workers and evictees; land disputes in Commercial Farming Areas, as well as specifics pertaining to the mediation and outcomes of such; the amount of land, alternative accommodation and funding provided to beneficiaries of ESTA; instances of non-compliance with legislative provisions and penalties imposed; and, overall impacts of the legislative reforms on realisation of national objectives. 

The LRMB shall be required to submit comprehensive quarterly reports to the Minister based on these indicators and progress in execution of its designated functions, as well as to ensure accessibility of information contained in the database to other government departments and the general public. Closely aligned with the objectives of the proposed ESTA AB, possible indicators that may be used in evaluating the effectiveness of reforms include:
· A decrease in the number of people displaced from commercial farmland, both through legal and illegal evictions, as well as elimination of all other human rights violations in these areas;

· An increase in the distribution of tenure grants to evictees and farm dwellers, paired with appropriate utilisation of these funds, especially for improving housing and expanded land access;

· Inclusion of ESTA issues in municipal IDPs;

· Strengthened and formalised long-term tenure rights of people living and working in Commercial Farming Areas (especially for women, children, the elderly and/or disabled);

· Enhanced living conditions for farm dwellers/workers, labour tenants and evictees, which can be measured in terms of improved housing, access to services, food security, economic status etc.;

· An increase in the amount of land redistributed to farm dwellers and evictees;

· An increase in the numbers of land conflicts involving commercial agricultural land settled through mediation and arbitration services provided by the LRMB and LRMCs;

· A decrease in numbers of such cases litigated through the Courts, especially those resulting in unfavourable outcomes for farm dwellers/ workers and labour tenants;

· Widespread awareness of legislative provisions protecting these vulnerable groups, particularly amongst landowners, farm dwellers/workers, labour tenants, the SAPS, magistrate courts, municipal governments and provincial state officials;

· Consistent penalisation of landowners and others who violate the amended ESTA’s provisions;

· Fair and effective administration of land rights on commercial farmland characterised by participatory, inclusive, transparent, capacitated and responsive institutions;

· Sustained or enhanced agricultural production, economic growth and deracialisation of the commercial agricultural sector; and,

· Greater cooperation of existing landowners in improving conditions on farms.

6.2
The Consultation Process

This RIA on the ESTA AB included extensive consultation with a wide range of stakeholders. Consultations were conducted in order to: gauge the different stakeholders views on proposed reforms; collect further information on and evidence of the problems being addressed; develop alternative options to resolve the problems; create awareness of the ESTA AB; analyse the potential costs and benefits of options being considered; provide space for all interest groups to contribute to reforming the current ESTA; and, to determine the best way forward.

The consultation process entailed: workshops held across four provinces (KwaZulu-Natal, Mpumalanga, the Free State and the North West province); attendance by RIA authors to the Anti-Eviction Dialogue talks held at the District Six Homecoming Centre in Cape Town on the 19 March 2015; consultations with NGOs including the Nkuzi Development Association, Land Access Movement of South Africa, Association for Rural Advancement, Southern Cape Land Committee, Women on Farms Project and the Surplus People’s Project; email questionnaires and telephone interviews with representatives of organised agriculture (AgriSA, South Africa National Farmers Union and African Farmers Association of South Africa) and department officials (including the Provincial Land Tenure Director of Limpopo, the Free State and Mpumalanga); and, a desktop review of public reactions to the ESTA AB, including documents produced during NEDLAC deliberations. 

Regarding the 2014 NEDLAC report, an ESTA Bill Task Team was established to consider the 2013 ESTA AB. The task team consisted of representatives of organised labour, organised business, community and government. The Task Team’s final report was released in June 2014 and since then DRDLR officials have responded to issues raised in this report. For instance, in response to the proposed removal of the word “legal” from “duty” in the definition of “dependant”, DRDLR officials highlighted that the Court would still translate the term in this manner in cases where there is a dispute whether an occupier has a duty to support or not. Furthermore, DRDLR officials opposed the replacement of “dependants of” with “dependant on”, stating that such an amendment would leave the definition vague as it would not be clear what the persons depend on the occupier for. 

Regarding other proposed amendments to the ESTA AB made during the NEDLAC consultations, the DRDLR officials did not object. For example, DRDLR officials agreed to recommendations that (amongst others): the term “permanently” in the definition of “reside” be deleted; 15H(1)(a) be amended to provide that the Minister must, on the recommendation of the LRMB, establish LRMCs; 15H(2)(a) be amended to provide for the inclusion of local farming organisations and organised labour in the LRMCs; 15E(c) should be amended to limit the disqualification criteria relating to imprisonment to imprisonment exceeding 12 months; and, that certain limitations on evictions absent from the 2013 Bill be included.
Key areas of consensus and disagreement between consulted stakeholders are shown in the table below.
Table 3: Areas of Consensus/Disagreement Amongst Stakeholders
	AREAS OF CONSENSUS
	AREAS OF DIVERGENT VIEWS

	· State provision of tenure grants;

· Need for alternative means of resolving disputes;
· Need for adequate resources; and,
· Establishment of the LRMB and LRMCs.
	· Compulsory nature of mediation and arbitration;

· Access to Graves and expansion of other rights of occupiers’;

· Definitions of “dependant”, “family” and “reside”;

· Maintenance of dwellings;

· Additional procedural guidelines for evictions; and,
· Strength of the Bill to protect vulnerable groups such as women and children.


The concerns, views and recommendations put forward during consultations (as well as those uncovered in the desktop review) have been used to deepen analysis of the ESTA AB and taken into careful consideration in framing the final recommendations of this report. Key proposals advanced by stakeholders included that:
· Farm dwellers and evictees should also be able to use tenure grants for agricultural production, keeping livestock, maintenance of dwellings and other on-site developments undertaken by occupiers;

· Tenure grants should be aligned with other forms of state grants, and these made available to past occupiers who left farms due to their lack awareness of rights; 

· A claims and verification process must be developed to determine who to compensate for lost tenure rights due to past evictions;

· Mechanisms should be put in place to ensure that tenure grants are not abused by farm owners and put to the best use;
· The DRDLR should closely monitor issuance of tenure grants;

· Representatives from the Department of Agriculture, Forestry and Fisheries, SAPS, Department of Labour and local government need to be included in the LRMB’s membership;

· Functions of LRMCs should include monitoring of living/ working conditions on farms, and activities of these structures must be aligned with those of the DLCs to avoid functional duplication;

· Numbers of LRMCs to be created in each province should be based on geographical area and the number of municipalities present;
· Funds should be provided to people representing farm dwellers/workers on the proposed structures;
· Farm dwellers/workers need to be empowered to play significant roles in these structures, with adequate representation on the LRMB;

· Suitable housing should consist of quality building materials (e.g. bricks), electricity, running water, inside toilets, land for a garden and grazing of livestock;

· Mapping exercises should be conducted to determine how much land is available in freehold areas to redistribute to farm dwellers and labour tenants, and to gain an understanding of land demand amongst these groups;

· Land provided to farm dwellers and evictees must be close to where they are located, roads, schools, water, places to live as well as have good production potential;

· Disputes need to be attended to rapidly;

· NGOs must be capacitated to assist in implementing the amended ESTA; and,
· Police and Judiciary must be informed of the amended ESTA’s provisions.
7.
RECOMMENDATIONS

The focus of this RIA has been to evaluate the ability of the ESTA Amendment Bill to achieve its intended outcomes, as well as to identify and quantify the most likely socio-economic impacts of enacting the proposed amendments. In order to make such assessments, this RIA included comprehensive assessment of: the problems being addressed; legislative implications of the ESTA AB’s proposed changes; likely socio-economic impacts that would result from the Bill’s promulgation; and, the views of affected stakeholders surrounding the Bill.

The problem objectification and analysis component of this RIA indicated that non-regulatory interventions would be ineffectual in addressing the untenable situation in the country’s freehold farming spaces. This is because a significant cause of tenure insecurity and pervasive evictions is problematic formulation and implementation of existing legislation. The legal assessment indicated that the proposed changes are in line with the Constitution, with no valid constitutional or legal challenges anticipated to result from promulgation of the ESTA AB. It (in line with recommendations made by consulted stakeholders) pinpointed several ways to ensure effective implementation and thus full achievement of its objectives. In turn, the socio-economic analysis found that, under all predicted scenarios, the ESTA AB carried high potential for increasing production, employment and economic growth, and would also support reforms intended to secure land rights, prevent evictions and improve the living conditions of farm dwellers/workers. 
As such, this RIA on the 2013 ESTA Amendment Bill concludes that of the options considered, Option 2: Enact and fully implement the ESTA Amendment Bill, is projected to carry the highest benefits and lowest costs. It is thus recommended that Government promulgate the ESTA AB.  
Enhanced state administrative and institutional capacity, and empowered rural citizens, legislative clarity, channels for amicably resolving disputes and incentivised farm owners, all of which are predicted as outcomes of selecting Option 2, will together create a conducive environment for engendering transformation of the rural economy. Furthermore, the 2011 Green Paper highlights equitable access to and secure ownership of land as key in deracialising the rural economy, and enhancing production discipline. The overall goal of the 2011 Green Paper is to enhance the implementation of land reform, democratic land administration and sustainable land management in order to promote comprehensive rural transformation. These objectives are aimed at promoting social cohesion, sustainable and shared economic growth, and rural development based on a diversified rural economy and equitable social and human development towards Outcome 7: “Vibrant, Equitable and Sustainable Rural Communities and Food Security for All”. The ESTA AB seeks to, and is adequately formulated to, advance this broad rural economy transformation engendered through the post-2011 Green Paper policy and legislation developments. 
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