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I. INTRODUCTION
1. Lawyers for Human Rights established the Penal Reform Programme in July of 2014 amid concerns for the protection of the rights of prisoners and detainees and constitutional compliance in relation to the imposition of punishment. Particular areas of interest include prison overcrowding, independent oversight and sentencing reform.
2. What follows is a brief commentary on the proposed amendments to the Criminal Law Amendment Act 105 of 1997 (CLAA). Accordingly, these submissions deal only with the provisions of Bill 20 of 2015 (the Bill) that relate to sentencing. 
II. BILL20 - 2015

3. In respect of sentencing, the Bill effectively adds a series of offences relating to the theft or tampering of basic service infrastructure to the schedules of the CLAA subject to the 5, 10, 15 and 25 year imprisonment categories. In addition, it creates a new category of minimum sentencing, that of 3, 5 and sever years imprisonment. 
4. The objectives behind the Bill, generally, are made clear in the Bill. These are, briefly put:

a. The crime rate in the country in respect of essential infrastructure is unacceptably high;

b. Such crime poses a risk to the public safety, electricity supply, provision of water, communications and transportation and has a negative impact on South Africa’s economy, society and infrastructure; 
c. Accordingly, there is a duty on the South African government to protect members of society from the breach of rights that such crimes pose.
5. Certainly, there can be no objection to such factors. However, what is not made clear by the Bill, is the relationship between the Bill’s stated objectives and the proposed amendments in the Bill relating to sentencing specifically.
6. Given the government and indeed parliament’s response to minimum sentencing in the past, one can infer quite confidently that the incorporation of harsher sentences of imprisonment into the criminal justice regime is associated with the objective of preventing crime and, in turn, reducing the crime rate. It appears, therefore, that one of the fundamental objectives of the Bill is to reduce the commission of certain infrastructure-related crimes through the imposition of harsher sentences.
7. It is important to mention at this stage that harsher penalties have never been shown to have a deterrent effect on behaviour or a positive outcome in respect of public safety. Certainly, a term of imprisonment incapacitates an offender. But there is a significant amount of research indicating that harsher sentences lead to an increase in the rate of further offences and reduce the chances of rehabilitation. We expand on this below.
III. DETERRING CRIME

8. Despite their being a wealth of research on the topic there has never been shown to be any association between the nature of the penalty and the crime rate.

9. What does deter crime is the certainty of prosecution.
 Sadly, we are not doing so well on that score. In 2000, for example, when violent crime was near its peak, 610,000 of the 2.6 million crimes recorded by the South African Police Service were referred to the National Prosecuting Authority (NPA) for prosecution. The NPA took on only 271,000 of those matters, which then resulted in 210,000 convictions. So although the NPA were able to secure an impressive number of guilty verdicts, these convictions amounted to only 8% of the crimes recorded.
10. Also in 2000, Paschke and Sherwin sampled randomly more than 30 000 cases reported to the police. Only 5.4 percent of these resulted in convictions.
 

11. Since then the rate at which the NPA prosecutes successful has not improved. If anything, there is evidence to suggest that despite it being more fully resourced than ever before, the rate at which it prosecutes cases to the point of conviction is on the decline.

12. In 2012 Redpath concluded that the prosecutorial decision to decline to prosecute is both “specifically and systematically exercised to such an extent that proportionally fewer cases are placed on the court roll each year and fewer still are brought to trial.” 
13. The question of sentencing therefore remains wholly irrelevant to the vast majority of people who commit crime. And until the conviction rate improves dramatically, it is difficult to see how the incorporation of additional offences into the minimum sentencing regime will be an effective deterrent to thousands of criminals who evidently do not get apprehended.
IV. THE RATE OF IMPRISONMENT (See Annexures A and B)
14. The fact that the number of verdicts and the number of persons sentenced to prison show a general decline means that we are sending fewer people to prison than we were 20 years ago. In 1995 people were being sentenced to terms of imprisonment at a rate of almost 290 people per 100,000. In 2014 that figure was 210.
15. The more radical shift, however, has been in the profile of the prison population. In 1995 there were 443 offenders serving sentences of life imprisonment, less than 0.5% of the total sentenced population. In 2014 there were 13,190, accounting for 12% of the sentenced population. That’s an increase of 3000 percent. During the same period the number of offenders serving sentences of more than 20 years has increased 5.25 fold, 15-20 years 4.8 times and 10-15 years 3.5 times.

16. Of course, the opposite is true for all the shorter sentence categories.

17. These figures may explain why the prison population has increased by 24%, despite the rate of sentencing having gone down since 1995. Although fewer people are being sent to prison, those sent to prison are spending much longer there than ever before.

18. The CLAA of 1997, which restricts the discretion of judges to depart from minimum sentences ranging from 15 years to life imprisonment, is undoubtedly the most important contributing factor to the change in the sentenced prison population. 

V. THE COST OF IMPRISONMENT
19. The implementation of the CLAA, as will be the case with the Bill, comes at great cost. 
20. Firstly, an offender serving a lengthy term of imprisonment is a different type of prisoner. He or she has lost hope. The indeterminacy and uncertainty accompanying a sentence of this nature, along with the social isolation, loss of community and family ties that a sentence of life imprisonment (or any severe sentence for that matter) necessitates, have the impact that one would expect.
21. Research indicates that long-term offenders display many more problems, both psychological and social, than short-term offenders and negative reactions to the prison structure actually increase as an offender’s sentence progresse

22. The second factor is cost. We are spending an enormous amount of money on accommodating people in prisons: R10,000 per month per prisoner. And for what? People who commit crimes will, for the most part, re-offend unless rehabilitated. More than 50% of the budget is spent on ‘incarceration’ and less than 5% on ‘social reintegration’. ‘Rehabilitation’ and ‘care’ receive about 14%. And it shows, for, if anything, interpersonal violence increased at much the same point in time as the prison population.

23. The third factor is the socio-economic consequences of imprisonment. In addition to the obvious economic consequences of losing a breadwinner, there are a number of profoundly worrying outcomes in respect of the minor children that have an incarcerated parent. There is now ample research from the United States indicating that excessively long sentences are the leading cause of family poverty, juvenile delinquency, poor academic performance and depression and mental illness.

24. Children in the United States with an incarcerated parent have an imprisonment rate six times that of children that do not. There is no reason to suspect that the figures would be any different in South Africa. Just like the United States, certain groups of people are over-represented in the prison population. For every white person in prison, for example, there are approximately 12 coloured people. This means that whole communities are and will remain plagued by the devastating consequences of incarceration. The Bill only serves to deepen such inequalities. 
VI. THE CRIMINAL LAW AMENDMENT ACT OF 1997
25. The CLAA came into effect at a time when violent crime was at an all-time high and an anxious public was looking to the government for solutions and the imposition of criminal sanctions in line with the desire for retribution. 
26. Importantly, the minimum sentencing provisions of the Criminal Law Amendment Act were intended initially to be temporary. The CLAA Bill was introduced officially to parliament by Minister Dullah Omar in November 1997.
  The Minister, acknowledging that the Bill was a “drastic measure”, insisted that such measures were necessary to “restore confidence in the ability of the criminal justice system to protect the public against crime” and to “curb the increasing crime rate.” 
27. Minister Omar also made it clear that the Bill was temporary, for the government was undertaking the necessary action to bring crime under control.
 Several days later the Bill was passed by Parliament, with next to no publicity attached to it.  The President extended their period of operation, however, on three occasions, until they were made into a permanent feature of South African legislation in December 2007.

28. Following the third extension of the 1997 Act’s minimum sentencing provisions in 2005, the Democratic Alliance noted a number of “issues” that had arisen since the 1997 Act’s commencement. Such “issues” were no doubt references to concerns raised in several research reports that had been published since the 1997 Act’s enactment.  The findings, still relevant today, can be summed up as follows:

a. First, it was clear that, despite the fact that sentenced admissions were dropping, the sentenced prison population had been increasing at a rate of more than 7000 prisoners per year on account of longer sentences and the rate of release having slowed down.
 
b. Second, sentences generally were getting longer, and, sentencing practices more disparate.
 As Redpath and O’Donovan explain
:
“
The minimums have indeed increased the average sentence length per offence type. But the minimum sentencing legislation appears at the same time to have increased the range of sentences passed per offence type, thus reducing overall consistency. This is because the minimums were generally set so far in excess of the earlier norms that in practice the ‘minimums’ are operating as maximums – an obvious result when the minimum sentence for some crimes is also the maximum penalty in our law (life imprisonment). The increase in the range of sentences is a result of the ‘maximum minimum’ being applied in some instances, while sentences in line with previous practice are applied in others, leading to a greater range of sentences.”

29. Although a majority of the National Assembly agreed to the extension of the application of the minimum sentencing provisions of the 1997 Act in 2005 for another two years, the Democratic Alliance did receive an undertaking from the then Minister of Justice that draft legislation situating minimum sentences within a comprehensive sentencing framework would be provided and the matter be aired fully in parliament within the following two years.
30. In 2007, having failed to fulfil its undertaking, the government proposed draft legislation, which, in relation to the minimum sentencing provisions, simply proposed the repealing of the renewal clause, rendering them permanent (Criminal Law Amendment Act 2007). 
VII. CONCLUSION

31.  It is interesting that parallel to the introduction and passage of the CLAA, the Law Reform Commission was in the process of putting together a comprehensive proposal detailing the various options for sentencing reform along with a draft Sentencing Framework Bill (sentencing framework report).
32. Despite the sentencing framework’s publication in 2000, it is not clear why its proposal have been allowed to remain dormant, particularly since it deals with the issues fundamental to sentencing generally, such as like cases being treated alike, that sentencing courts give sufficient weight to certain serious offences and the under utilisation of restorative justice solutions.

33. The Bill does little more than add to the already distorted sentencing regime that has come into being since the CLAA. Given the wealth of research and information regarding the negative as well as inconsequential effects of minimum sentencing generally, it is our recommendation that the Committee refrain from agreeing to such legislation until the possibility of sentencing reform generally has been examined.
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