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Impeachment is a formal process in which an official is accused of unlawful activity, the outcome of which may include the removal of that official from office as well as criminal or civil punishment.
1.
Introduction

The Constitution provides for the removal from office of the President in two sets of circumstances:

· If the Assembly passes a motion of no confidence in the President in terms of Sec 102; or

· On the specific grounds mentioned in Sec 89.

For the President to be removed in terms of Sec 89, the resolution must be passed with a supporting vote of at least two thirds of the members of the National Assembly.

Sec 89(1) reads:

The National Assembly, by a resolution adopted with a supporting vote of at least two thirds of its members, may remove the President from office only on the grounds of -

(a) a serious violation of the Constitution or the law;

(b) serious misconduct; or

(c) inability to perform the functions of office.

There is no precedent for such an impeachment and no specific provision is made in the Rules of the Assembly with which such a process should comply.

In the light of the above, we were requested to conduct a comparative study into the impeachment processes of other Parliaments for reference purposes. The Parliaments chosen for this study were:

· Zambia
· Canada
· India

· United Kingdom
· Australia

· New Zealand
· United States of America
Responses were received from five Parliaments. New Zealand and Australia indicated that there are no provisions in their Constitutions and Standing Orders for the impeachment of the Prime Minister. There are provisions in the Australian Constitution which provide for the disqualification of Members of Parliament under certain circumstances. However, these matters are not tried in either House but are considered by the High Court and Parliament is not directly involved. 

2.
Country experiences

2.1
Zambia
The Constitution provides for impeachment of the President for violation of the Constitution or gross misconduct. This is provided for in Article 37 of the Constitution of Zambia, Chapter 1 of the Laws of Zambia.

The Standing Orders do not provide for a procedure on the removal of the President from office. This is so because Article 37 of the Constitution is instructive on the procedure in the National Assembly on a motion of impeachment of the President.

An impeachment process in the National Assembly is initiated by a Notice of Motion supported by not less than one-third of the members of the Assembly. The Notice of Motion must specify the reason for the motion which is either an allegation that the President has violated the Constitution or has grossly misconducted himself or herself. The Notice of Motion must also give particulars of the allegation and must propose the establishment of a tribunal, by the Chief Justice, to investigate the allegation(s). If, at the time of the notice, Parliament is sitting or has been summoned to sit within five days, the motion is considered within seven days of the notice, and if it is not sitting at the time of the notice, it shall be summoned by the Speaker to meet within twenty one days of the notice to consider the motion. The motion is debated by the Assembly and, if supported by not less than two-thirds of the members of the Assembly, the motion is considered passed. Consequently, the Chief Justice must establish a tribunal to probe the allegations. The President has the right to appear and to legal representation before the tribunal.

The tribunal to consist of a chairperson and not less than two other members selected by the Chief Justice from among persons who hold or have held high judicial office. The tribunal must investigate the matter and must report to the Assembly. The report of the tribunal is tabled before the Assembly and must indicate whether the allegation against the President has been substantiated. A finding of the tribunal that the allegation is not substantiated brings the impeachment process to an end.   

Where the tribunal finds the allegation to have been substantiated, the National Assembly on a subsequent motion by a member to remove the President, supported by not less than three quarters of the members of the Assembly, shall resolve that the President is guilty as charged and should not continue in office, and the President shall cease to hold office on the third day following the day the resolution is passed by the Assembly.

There was one attempt to remove a sitting President in August 2003. The motion to remove the then President was debated for two days. However, the motion did not go further to have a tribunal established by the Chief Justice to probe the allegations against the President, as it failed to garner the support of two-thirds of the members of the National Assembly.

2.2 India 
In terms of Art 61 of the Constitution, when a President is to be impeached for violation of the Constitution, the charge must be preferred by either House of Parliament. No such charge can be preferred unless it is contained in a resolution which has been moved after at least fourteen days' notice in writing, signed by not less than one-fourth of the members of the House, has been given of their intention to move the resolution. 
The resolution must be passed by two-thirds of the members of the House. When a charge has been so preferred by either House of Parliament, the other House must investigate the charge or cause the charge to be investigated and the President has the right to appear and to be represented at such investigation. If as a result of the investigation a resolution is passed by two-thirds of the members of the House which investigated the charge or caused the charge to be investigated, declaring that the charge preferred against the President has been sustained, such resolution will have the effect of removing the President from his or her office as from the date on which the resolution is passed. 

2.3 United Kingdom
There are no contemporary rules or procedures for impeachment at Westminster and for all practical purposes the procedure of impeachment is obsolete. 
The last (unsuccessful) prosecution of an impeachment case was in 1806. The 1967 Select Committee on Parliamentary Privilege recommended that the right to impeach should be formally abandoned, for which legislation would have been necessary. The recommendation was repeated in the third report from the Committee on Privileges in 1976-77. However, the 1999 Report from the Joint Committee on Parliamentary Privilege stated that ‘the circumstances in which impeachment has taken place are now so remote from the present that the procedure may be considered obsolete’.

There have been fewer than seventy successful impeachments during the whole course of English history. There are two distinct periods in which impeachment was relatively common; firstly in the 14th century until the establishment of the Tudor dynasty and secondly in the 17-18th century. A quarter of all of them occurred in the years 1640-2. 

Ministers have been impeached, but that was before the modern concept of the Cabinet was established. It is generally held that in modern times the doctrine of ministerial accountability to Parliament has rendered the notion of impeachment irrelevant. If the House of Commons wished to remove a Prime Minister from office it would do so by passing a vote of no confidence and that would, by convention, be sufficient. If a Prime Minister or a Minister were alleged to be guilty of corruption or some other criminal offence then they would be dealt with by the criminal justice system (ie the police, prosecuting authorities and the courts). Reigning monarchs have been removed from office by Parliament, most notably Charles I who was tried and executed in 1649. More recently, with his consent (broadly) in 1936 Parliament passed an Abdication Act replacing Edward VIII with his younger brother George VI.

Looking to the now remote historical examples, the first (and other early) editions of Erskine May discuss the procedure fairly fully. The first edition of May, in 1844, noted that: `It rests, therefore, with the House of Commons to determine when an impeachment should be instituted. A Member, in his place, first charges the accused of high treason or of certain high crimes and misdemeanours, and after supporting his charge with proofs, moves that he is impeached’. 

There are also descriptions in Hatsell, Precedents of Proceedings in the House of Commons (1818), vol 4 and Hallam Constitutional History of England (any of the later 19th century editions). The procedure adopted in the trial of Warren Hastings is set out in `Speeches of the Managers and Counsel in the Trial of Warren Hastings 1788-92' ed. Bond (1859), vol 2. The procedure was usefully summarised in a footnote to paragraph 16 of the 1999 Report from the Joint Committee on Parliamentary Privilege as follows: 

Under this ancient procedure, all persons, whether peers or commoners, may be prosecuted and tried by the two Houses for any crimes whatever. The House of Commons determines when an impeachment should be instituted. A member, in his place, first charges the accused of high treason, or of certain crimes and misdemeanours. After supporting his charge with proofs the member moves for impeachment. If the accusation is found on examination by the House to have sufficient grounds to justify further proceedings, the motion is put to the House. If agreed, a member (or members) are ordered by the House to go to the bar of the House of Lords. There, in the name of the House of Commons and of all the commons of the United Kingdom, the member impeaches the accused person. A Commons committee is then appointed to draw up articles of impeachment which are debated. When agreed they are ingrossed and delivered to the Lords. The Lords obtain written answers from the accused which are communicated to the Commons. The Commons may then communicate a reply to the Lords. If the accused is a peer, he is attached by order of that House. If a commoner, he is arrested by the Commons and delivered to Black Rod. The Lords may release the accused on bail. The Commons appoints ‘managers’ for the trial to prepare the evidence; but it is the Lords that summons witnesses. The accused may have summonses issued for the attendance of witnesses on his behalf, and is entitled to defence by counsel. When the case, including examination and re-examination, is concluded, the Lord High Steward puts to each peer, (beginning with the junior baron) the question on the first of the charges: then to each peer the question on the second charge and so on. If found guilty, judgment is not pronounced unless and until demanded by the Commons (which may, at this stage, pardon the accused). 
An impeachment may continue from session to session, or over a dissolution. Under the Act of Settlement the sovereign has no right of pardon.

2.4
United States of America
In terms of Article ii, section 4 of the Constitution, the President, Vice President and all Civil Officers can be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.

The Constitution gives the House of Representatives the sole power to impeach an official, and it makes the Senate the sole court for impeachment trials. Impeachment is limited to removal from office but also provides for a removed officer to be disqualified from holding future office. Fines and potential jail time for crimes committed while in office are left to civil courts.

Impeachment is analogous to indictment in regular court proceedings, while trial by the other House is analogous to the trial before judge and jury in regular courts. Typically, the lower House of the legislature will impeach the official and the upper House will conduct the trial.

The House of Representatives brings impeachment charges against federal officials as part of its oversight and investigatory responsibilities. Individual Members of the House can introduce impeachment resolutions like ordinary bills, or the House could initiate proceedings by passing a resolution authorising an inquiry. The Committee on the Judiciary ordinarily has jurisdiction over impeachments, but special committees investigated charges before the Judiciary Committee was created in 1813. The committee then chooses whether to pursue articles of impeachment against the accused official and report them to the full House. If the articles are adopted (by simple majority vote), the House appoints Members by resolution to manage the ensuing Senate trial on its behalf. The House has initiated impeachment proceedings more than 60 times but less than a third have led to full impeachments. Two Presidents (Andrew Johnson in 1868 and Bill Clinton in 1998) have been impeached.

Impeachment proceedings may be commenced by a member of the House of Representatives on their own initiative, either by presenting a listing of the charges under oath, or by asking for referral to the appropriate committee. The impeachment process may be triggered by non-members. For example, when the Judicial Conference of the United States suggests a federal judge be impeached, a charge of what actions constitute grounds for impeachment may come from a special prosecutor, the President, a state or territorial legislature, grand jury, or by petition.

The type of impeachment resolution determines to which committee it will be referred. A resolution impeaching a particular individual is typically referred to the House Committee on the Judiciary. A resolution to authorise an investigation regarding impeachable conduct is referred to the House Committee on Rules, and then referred to the Judiciary Committee. The House Committee on the Judiciary, by majority vote, will determine whether grounds for impeachment exist. If the Committee finds grounds for impeachment they will set forth specific allegations of misconduct in one or more articles of impeachment. The Impeachment Resolution, or Article(s) of Impeachment, are then reported to the full House with the committee's recommendations.

The House debates the resolution and may at the conclusion consider the resolution as a whole or vote on each article of impeachment individually. A simple majority of those present and voting is required for each article or the resolution as a whole to pass. If the House votes to impeach, managers (typically referred to as "House managers", with a "lead House manager") are selected to present the case to the Senate. On occasion, managers have been selected by resolution, while historically the House would occasionally elect the managers or pass a resolution allowing the appointment of managers at the discretion of the Speaker of the House of Representatives. These managers are roughly the equivalent of the prosecution/district attorney in a standard criminal trial.

Also, the House will adopt a resolution in order to notify the Senate of its action. After receiving the notice, the Senate will adopt an order notifying the House that it is ready to receive the managers. The House managers then appear before the bar of the Senate and present the articles of impeachment. After the reading of the charges, the managers return and make a verbal report to the House. The proceedings unfold in the form of a trial, with each side having the right to call witnesses and perform cross-examinations. The House members, who are given the collective title of managers during the course of the trial, present the prosecution case and the impeached official has the right to mount a defense with his or her own attorneys as well. Senators must also take an oath or affirmation that they will perform their duties honestly and with due diligence (as opposed to the House of Lords in the United Kingdom, who vote upon their honor). After hearing the charges, the Senate usually deliberates in private. The Constitution requires a two-thirds majority for conviction.

The Senate enters judgment on its decision, whether that be to convict or acquit, and a copy of the judgment is filed with the Secretary of State. Upon conviction, the official is automatically removed from office and may also be barred from holding future office. The removed official is also liable to criminal prosecution. The President may not grant a pardon in the impeachment case, but may in any resulting criminal case.

When an impeachment process involves a President, the Chief Justice is required to preside during the Senate trial. In all other trials, the Vice President would preside in his or her capacity as President of the Senate. 

2.5
Canada

While there is no impeachment process in Canada per se, there are some related procedural concepts, practices, and procedures which may be useful for our purposes.

Constitutional Framework for the Removal of the Prime Minister 
A great deal of Canadian constitutional law is based on convention, rather than codified in written form. The Constitution Act, 1867 which forms the basis of Canada’s written constitution, in fact makes no mention of the role of the Prime Minister, let alone how he or she may be removed from office. Other constitutional documents, such as the Constitution Act, 1982 and the Canadian Charter of Rights and Freedoms are equally silent on this topic. However, the Constitution Act, 1867 does state that Canada is to have “a Constitution similar in Principle to that of the United Kingdom”. By convention, and as outlined in Chapter 1 of House of Commons Procedure and Practice, 2nd ed., this means:

· The leader of the party having the support of the majority of the Members of the House of Commons is asked by the Governor General to form a government and becomes the Prime Minister; 

· The party, or parties, opposed to the government is called the opposition (the largest of these parties is referred to as the Official Opposition); 

· The executive powers of government (the powers to execute or implement government policies and programs) are formally vested in the Crown, but effectively exercised by the Prime Minister and Cabinet, whose membership is drawn principally from Members of the House belonging to the governing party; 

· The Prime Minister and Cabinet are responsible to, or must answer to, the House of Commons as a body for their actions; and 

· The Prime Minister and Cabinet must enjoy the confidence of the House of Commons to remain in office. Confidence, in effect, means the support of a majority of the House.

The Confidence Convention
 

That the Prime Minister and Cabinet must continue to have the support of a majority of the House is referred to as the “confidence convention”. This is a complex constitutional subject which is not codified in any law or Standing Order of the House. As explained on page 51 of House of Commons Procedure and Practice, 2nd ed., “[W]hen the government is defeated on a vote on a question of confidence in the House, the Prime Minister must either resign or seek a dissolution. The Speaker does not decide what constitutes a matter of confidence. Successive Speakers have stated that it is not for the Chair to interfere to prevent debate, or a vote, on a question relating to the issue of confidence, unless the motion being put forward is clearly defective or irregular on procedural grounds.” 
 
What constitutes a matter of confidence can vary from one situation to another, however, as outlined on pages 43-44 of House of Commons Procedure and Practice, 2nd ed., it is generally acknowledge that confidence motions may be:
 
· explicitly worded motions which state, in express terms, that the House has, or has not, confidence in the government;

· motions expressly declared by the government to be questions of confidence; and 

· implicit motions of confidence, that is, motions traditionally deemed to be questions of confidence, such as motions for the granting of supply (although not necessarily an individual item of supply), motions concerning the budgetary policy of the government and motions respecting the Address in Reply to the Speech from the Throne.

As alluded to above, the Standing Orders of the House of Commons do not make explicit reference to the procedure to be followed to remove a Prime Minister from office, and the role of parliamentary procedure in the operation of the confidence convention pertains only to the decision-making process in the House of Commons (i.e., that motions are worded in accordance with procedural rules, that normal debate rules are followed). The rules and practices governing these areas of parliamentary procedure are discussed in House of Commons Procedure and Practice, 2nd ed., Chapter 12, “The Process of Debate”.
 
Past Precedents - Operation of the Confidence Convention
 

In practice, the loss of confidence in the Prime Minister and Cabinet has almost always resulted in the dissolution of Parliament, followed by a general election. During a dissolution period, the Prime Minister and Cabinet continue to govern as a caretaker government until the election. Should the results of the general election return a new party composition to Parliament, it is only at that time that the Prime Minister may change.
 
To learn about the confidence convention in greater detail, refer to House of Commons Procedure and Practice, 2nd ed., Chapter 2, “Parliaments and Ministries”. The section on the Operation of the Confidence Convention contains useful information and includes details about a few past precedents in the Canadian context.

Reform Act, 2014
Since convention has it that the leader of the party having the support of the majority of the Members of the House of Commons forms a government and becomes the Prime Minister, a party may, by selecting a new leader, effectively replace the Prime Minister. This is an extraparliamentary activity, and is therefore not codified in the Standing Orders. Recently, however, the practice of the leadership review has been codified in Bill C-586, An Act to amend the Canada Elections Act and the Parliament of Canada Act (candidacy and caucus reforms), also known by its short title the Reform Act, 2014. The bill, which was introduced in the House of Commons by a Private Member on April 7, 2014, was passed by the House of Commons, the Senate, and has received Royal Assent. It comes into force seven days after the day on which the next general election is held. 

The next general election is scheduled for October 19, 2015. Among other elements, the law adds to the Parliament of Canada Act a leadership review process for each caucus to endorse or replace the leader of their party during the course of a Parliament. At the beginning of each Parliament, the caucus must vote on whether the provisions of the Act should apply to them. Given its recent adoption, there are no instances where this process has been used to remove a Prime Minister.

Dismissal of a Prime Minister
The circumstances which might give rise to the dismissal of the Prime Minister by the Governor General have been the subject of considerable academic debate. In practice, however, and since Confederation in 1867, no Prime Minister has ever been dismissed. 
In fact, in 1873 a group of Members of Parliament petitioned the Governor General to refuse the request of Prime Minister John A. Macdonald to prorogue Parliament at the height of a scandal. The Governor General refused, stating that if he denied the request for prorogation it would be tantamount to the dismissal of the Prime Minister and Cabinet.
2.6
Conclusion 
Parliaments have held the power to impeach since medieval times. In contemporary society, however, impeachment is not widely used as Parliaments tend to favour other processes (e.g. motion of no confidence) over long-drawn out impeachment processes. One could argue that impeachment exists in theory but very rarely in practice.  

There are variations in terms of voting requirements and investigative processes in respect of impeachment as it obtains in the countries reviewed. In India, the UK and the USA, the impeachment process is a quasi-judicial procedure in which one House makes the allegation(s) while the other House investigates the allegation(s) and makes a finding. In all Parliaments, due process is followed in impeachment processes.
In Zambia, the impeachment process is initiated through a Notice of Motion supported by not less than one-third of the members. In addition to specifying the reasons for the motion, the motion must also state the allegations and must propose the establishment of a tribunal. The Chief Justice appoints a tribunal comprising high ranking judicial officers. The establishment of the tribunal is preceded by a plenary debate on the motion which is considered passed by the Assembly if two-thirds of the members vote in favour of it. The tribunal’s report is tabled before the Assembly and must indicate whether the allegation(s) against the President have been substantiated. Should the tribunal find that the allegation(s) against the President have been substantiated, the Assembly may remove the President following a subsequent motion supported by three quarters of the members. 
________________________
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