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15 September 2015 

 
Mr Allan Wicomb 
Parliamentary Standing Committee on Finance 
3rd Floor  
90 Plein Street  
Cape Town  
8001 
 
BY E-MAIL: awicomb@parliament.gov.za 
 

Dear Sir 

 

COMMENTS OF THE DRAFT TAXATION LAWS AMENDMENT BILL 2015 (DTLAB15) 
AND DRAFT TAX ADMINISTRATION LAWS AMENDMENT BILL 2015 (DTALAB15) 
  
We present herewith our written submissions on the above-mentioned draft Bills on behalf of 

the SAICA National Tax Committee.  

Our submissions include a combination of representations from the various matters 

addressed to SARS and National Treasury but limited to the matters we believe require the 

Committees attention the most. We have deliberately tried to keep the discussion of our 

submissions as concise as possible and will not deal with all the listed matters in our 

presentation due to time constraints. However should you require further clarification you are 

more than welcome to contact us in this regard. 

As always, we thank the Standing Committee on Finance (SCoF) for the on-going 

opportunity to participate in the development of the SA tax law. 

 

Yours sincerely 

 

Prof. Osman Mollagee  Pieter Faber  

CHAIRMAN: SAICA National Tax Committee  PROJECT DIRECTOR: Tax  
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MATTERS TO BE PRESENTED TO THE SCoF 

A. Scope of public consultation and amendment of bills by parliament 

B. Effect of SARS information requests on audit profession 

C. Worsening the imbalance – annual encroachment on taxpayer rights 

D. Repeal of section 6quin 

E. Sundry matters from TLAB15 & TALAB15 

DETAILED SUBMISSIONS 

A. SCOPE OF PUBLIC CONSULTATION AND THE LEGISLATIVE MANDATE 

1. During September 2015 National Treasury held its tax workshops on the draft bills and 

during such sessions informed the public that comments, consultations and proposals 

should be limited to matters in the draft bills. In the same vein, Annexure C 

submissions for the annual Budget review are limited by National Treasury to matters 

of technical correction or minor changes. 

2. In our view National Treasury’s approach as gate keeper to what is presented to 

Parliament to consider is not appropriate.  If Parliament is limited to what the Executive 

tables, then there could be the perception that significant legislative power is vested in 

the Executive. 

3. In respect of bills that are not money bills such as the TALAB, it is submitted that 

Parliament also has the right and in fact the constitutional obligation to amend these 

bills to ensure that they confer powers, rights and obligations that are appropriate and 

in accordance with our Constitution and constitutional values. 

4. Submission: It is submitted that the public consultation process afforded to Parliament 

ensures that the public are not only aware of legislation but may consult with the 

legislature so that Parliament has an informed and balanced view of proposed 

legislation tabled in front of it by the Executive. 

5. Given that Parliament is vested with the constitutional mandate of legislative authority, 

it is Parliament who after consultation with the Executive and the public should 

determine how it exercises such right to the benefit of the Republic in carrying its 

constitutional mandate. 

6. Submission: We submit that Parliament should reconfirm the scope of its Public 

Hearings, so as to include matters that are not necessarily contained in the 

Amendment Bills tabled by National Treasury. Without the ability to make new 

suggestions or alternatives, it is submitted that the process does not constitute 

appropriately broad public consultation but rather a narrow discussion of the 

Executive’s proposals.  



 

7. It is submitted that National Treasury’s approach to what it sees as public consultation 

in the legislative process has already authoritively been dealt with by the Constitutional 

Court in Doctors for Life International v Speaker of the National Assembly and Others 

(CCT12/05) [2006] ZACC 11; 2006 (12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) (17 

August 2006).  The court confirms as constitutional principle that South Africa ascribes 

to a “People’s Assembly” [at 113]. Therefore as a fundamental principle is that of a 

participatory democracy [at 116]. 

8. In dealing with the question as to what a participatory democracy constitutes, the court 

states that it is Parliaments duty to balance the relationship between the executive 

political representatives and the public participatory elements in the legislative process 

[at 122]. Though Parliament has considerable leeway in determining the balance it 

must do so in accordance with the constitutional principles imposed on it. 

9. Submission: We submit that the public right to participate in the legislative process is a 

constitutional right which can be exercised by the right of public participation. In our 

view such right includes petitioning the legislation and the National Treasury to amend 

or add to any current legislation.  

 

B. EFFECT OF SARS INFORMATION REQUESTS ON AUDIT PROFESSION 

10. The purpose of a statutory audit is to provide an objective independent examination of 

the financial statements, which increases the value and credibility of the financial 

statements produced by management, thus increase user confidence in the financial 

statement, reduce investor risk and consequently reduce the cost of capital. 

11. This purpose is also in the public interest hence the Companies Act 2008 and its 

predecessor compelling such a requirement for certain companies, a requirement in 

both South Africa and globally. 

12. However, the auditing profession also faces many challenges globally and in South 

Africa, with the public expectation gap growing every year. It further faces a challenge 

to ensure sufficient persons are entering the profession1 with numbers dwindling due to 

various factors, including the seemingly unachievable expectation gap. 

13. It should be noted that the number of registered auditors registered with IRBA has 

nearly remained static at just over 4 000 since 2006 notwithstanding that since 2002 

SAICA members (as the only professional body which members qualify) have nearly 

doubled to just under 40 000 members globally.   

14. In times of global economic hardship, the financial reporting failures of companies are 

held by public perception to be a direct reflection of the auditing quality, which 

correlation is in our view incorrect. In most of these instances financial reporting failure 

was attributable to fraudulent activity, the latter which is designed to circumvent audit 

procedures. 

                                                 
1
 http://finweek.com/2012/04/23/too-many-disincentives-for-qualified-auditors/  

http://finweek.com/2012/04/23/too-many-disincentives-for-qualified-auditors/


 

15. To conduct an audit the auditing profession, like SARS, relies heavily on companies, 

their management and staff to provide full and accurate information as to the financial 

records and controls of the company.  

16. However, unlike SARS, the auditor has limited statutory clout to compel disclosure or 

take direct enforcement action (See section 93 Companies Act 2008) even though the 

auditor is granted a statutory right to such information.   

17. Notwithstanding an auditors applying professional scepticism, much reliance is placed 

on the trust relationship between auditor and client to ensure the effectiveness of the 

audit in identifying material misstatement in the financial reporting of a company or 

material defects in the relevant financial controls. 

18. The preservation of such trust relationship is therefore imperative.  

19. Historically since 1998 (SAICA circular 5/1998), the auditing profession and SARS 

have collaborated to ensure that the trust relationship between auditor and client 

remains intact, guaranteeing that the auditing function has been performed in an 

environment of full disclosure. The undertaking was reduced to writing as to when 

SARS would call for audit files and when it would not do so. 

20. However, with the advent of the Tax Administration Act (TAA), SARS in 2010 

unilaterally withdrew this undertaking without engaging with industry. 

21. Today the landscape has changed considerably for auditors as they are becoming the 

forefront of SARS’ request for relevant information in terms of section 46 of the TAA. 

SARS now, on a regular basis, demand the contents of auditing files in respect of both 

recorded facts and any retained opinions of law for both the auditor and any third 

parties. 

22. The consequences of SARS’ approach to the matter has resulted in a deterioration of 

the trust relationship between auditors and their clients, with clients becoming reluctant 

to provide full disclosure of information to auditors in the fear that it will be requested by 

SARS or misinterpreted out of context by SARS.  

23. Auditors are being perceived as merely agents of SARS. 

24. This has serious repercussions for the profession and the ability of the profession to 

conduct its public mandate to ensure that financial reporting conforms to the necessary 

requirements so that external parties, including SARS, can rely on the validity and 

integrity of the financial reporting. 

25. A further concern is raised in respect of privileged information, as the Companies Act 

2008 does not regulate access to privileged documents in carrying out the mandate of 

auditor in section 93. The concern and uncertainty is therefore whether the client’s 

privilege is waived in respect of legal advice taken if such advice is disclosed to the 

auditor and consequently provides the opportunity to SARS to also demand such 

opinions. 



 

26. The current proposals in the DTALAB15 to further expand SARS’ powers in respect of 

both relevant information and privileged documents, merely compounds the problem. 

27. Submission: It is clear that the auditing profession, its regulator the Independent 

Regulatory Board for Auditors (IRBA), the Minister of Finance as the custodian of 

National Treasury and SARS and the Minister of Trade and Industry as the custodian 

of the Companies Act 2008, will need further and urgent engagement to find common 

ground on the concerns raised. 

28. It is submitted that a balance needs to be attained between SARS’ ever growing need 

for information in the global economy and the public interest of having a properly 

functioning audit profession. 

C. WORSENING THE IMBALANCE – ANNUAL DILUTION OF TAXPAYER RIGHTS 

29. The Davis Tax Committee in its interim report on the Macro Economy emphasises the 

Constitutional principles applicable to tax administration as: 

30. Tax administration should also be congruent with the values for public administration 

as articulated in the Constitution, which are:  

 high standards of professional ethics  

 efficient, economic and effective use of resources  

 development-orientation  

 impartiality, fairness, equity and unbiasedness  

 open to public participation  

 accountable  

 transparent  

 representative.  

31. In particular, taxpayers also have a right to administrative justice including lawful, 

reasonable and procedurally fair treatment in tax matters (s32) and access to 

information held by the state.   

32. In time of fiscal shortage, resorting to quick and fast solutions are always alluring, 

where taxpayer’s rights becomes a “victim of necessity”. We again express concern 

that the proposed administrative amendments do little to rectify the already skewed 

balance of SARS powers and in fact contributes to water down taxpayer rights. 

33. In our sundry submission we have discussed further concerns on the existing law but 

deal below with some of the current proposed amendments and our concerns thereto 

which include: 



 

a. Migration to self-assessment; 

b. Dilution of the prescription period; and 

c. Dilution of the right to have errors corrected. 

Migration to Self-Assessment 

Self-assessment by practice 

1. The DTALAB15 Memorandum of Objects (MoO) states that SA already in practice has 

a self-assessment system though the law, especially for income tax, quite clearly is 

one of administrative assessment. 

2. Administrative assessment is where the taxpayer submits facts to SARS and the latter 

applies the law to the facts and determines the tax liability. Self- assessment is where 

the taxpayer is obliged to apply the law to the facts and determine the tax liability with 

SARS performing merely an audit function. 

3. The fact that SARS even acknowledges that it has implemented self-assessment in 

practice is worrisome as it means SARS has not applied the law according to its tenor 

and secondly does not appreciate what a substantial change it is. 

4. The first concern is clear from the anomalies created by the SARS modernised system. 

Firstly assessments to which SARS officials should have applied their minds (Refer to 

Pretoria East Motors case above) are now computer generated with SARS applying its 

mind after the fact subject to levying penalties as with in a self-assessment tax system. 

5. Secondly, it has resulted in returns which effectively require and compel the taxpayer 

to express an opinion as to whether the law applies to the facts (self-assessment) and 

not the taxpayer providing facts whereupon SARS should be applying its minds and 

making the determination of the tax liability. 

6. For example, if a taxpayer disclosed depreciation and the nature of the assets to 

SARS, it is incumbent on SARS to calculate and determine whether the taxpayer 

qualifies for a section 11(e) wear and tear allowance and how much, hence the 

embedded discretion. In practice SARS requires the taxpayer to make this 

determination which is his opinion, and when SARS disagrees penalties result.  

7. In our view this has been a misapplication of the law due to SARS applying practice 

that is not supported by the law.  

8. Submission: Parliament should scrutinise from SARS whether its current application of 

administrative assessment is in conformity with the law and whether the law currently 

permits self-assessment for income tax. 



 

Going forward - Burdens and concerns on self-assessment 

9. SARS in its consultation workshop have made it abundantly clear that it is going 

forward with the self-assessment system. 

10. SARS in the MoO refers to both Australia and the UK as examples of successful 

implementation of the self-assessment system. 

11. Strangely, Australia has now had two review committees since 19882 to seek a balance 

between taxpayers’ rights and obligations which had been overly burdensome on the 

taxpayer in the initial migration. It is noted that many of the concerns raised in this 

report remain evident in our law with SARS ignoring the lessons already learnt. 

12. For ease of reference we have attached that discussion paper and report. 

13. Furthermore, it is also acknowledged that self-assessment is administratively 

burdensome on the taxpayer. In this regard the UK in its budget speech 2015 in April 

2015 has undertaken to scrap the self-assessment system to “allow business to do 

business and not tax administration”. SARS’ conclusion that the system was successful 

therefore seems misplaced. 

14. It should also be recognised that SA has a very complex tax law that has suffered over 

1500 pages of amendments in the last 5 years alone. 

15. The expectation with self-assessment is that taxpayers and not SARS officials, the 

latter who should be well versed in the law, will now not only be compelled to interpret 

and apply the law to facts but will carry the risk of doing so. The risk in an 

administrative assessment system is on SARS. 

16. A very daunting task given that the estimated illiteracy rate is estimated at more than 

17% of adults older than 20 years3, only 28,5% had matriculated and only 12.1% had a 

tertiary education4. 

17. This onerous requirement is recognised in Australia, where it has reduced its penalty 

regime substantially to allow for this margin of error and has reduced it’s prescription 

periods to less than 5 years to provide certainty (note SA proposing to increase 

prescription to 8 years in DTALAB15). 

18. The right to object by the taxpayer was also increased initially to 4 years (note SA 

proposing to limit to 6 months in DTALAB15). 

19. Mechanisms to assist taxpayers were also introduced such as binding oral advice and 

the ability to rely on publications (Note that Guides are currently excluded from official 

publications). 

20. Submission: It is clear that SARS does not appreciate the legal implications as well as 

the socio-economic implications of migrating to self-assessment for taxpayers. Much of 

                                                 
2
 http://selfassessment.treasury.gov.au/content/discussion.asp?NavID=2  

3
 http://citizen.co.za/31407/literatez/  

4
 http://www.southafrica.info/about/facts.htm#.VdsA7Gcw_IU  

http://selfassessment.treasury.gov.au/content/discussion.asp?NavID=2
http://citizen.co.za/31407/literatez/
http://www.southafrica.info/about/facts.htm#.VdsA7Gcw_IU


 

this is as a result of its migration without law to support that approach to date. It is 

submitted that a full review of the TAA be conducted and an economic impact study of 

SA’s ability and readiness to actually implement self-assessment. 

21. In this regard it may be recommended that the Davis Tax Committee be charged with 

reviewing the appropriateness of the migration to self-assessment and if it should be 

implemented, how the current taxing regime should be amended to ensure certainty 

and fairness to taxpayers as was done in the Australian context.  

Going forward - Effect on SARS staff 

22. Self-assessment does not only impact on the taxpayer but also on SARS and how it 

performs its functions. 

23. The migration will also see SARS not require the services of assessors but auditors, 

the latter which in our opinion require a different skills set. 

24. In this it is unclear with SARS reviewing and changing its operating model as 

communicated to stakeholders during September 2015, whether staff and organised 

labour were consulted as to how this impacts them and whether they will need to be 

retrained or redeployed? 

25. Submission: Parliament should therefore enquire from SARS whether labour has been 

consulted as to how the migration to self-assessment will affect SARS staff and its 

implementation of its new operating model. 

 
Removing certainty through diluted prescription  
 
26. One of the key tenets of a successful tax system is certainty. One such area in which 

taxpayers require certainty is in respect of so-called open years of assessment i.e. 
years of assessment that are still open and available to audit scrutiny, and possible 
adjustment, by SARS.  

27. The current period for which an assessment is open is 3 years from the date of 
assessment by SARS, after which the assessment prescribes, and it may only then be 
re-opened if it is shown that the full amount of tax chargeable was not assessed was 
due to fraud, misrepresentation or non-disclosure of material facts. 

28. While we have much sympathy for SARS insofar as access to taxpayer information is 

concerned we have consistently held the view that SARS is entitled only to factual and 

contextual information (and all such information) relating to the taxpayer and its affairs.  

29. By contrast, we have reservations as to whether SARS is entitled to documents that 

express a view on the tax implications or risks associated with a given set of facts on 

the grounds that such views are irrelevant for purposes of administration of a tax Act 

and we advise our members accordingly. To the extent that taxpayers dispute SARS’ 

right to factual and contextual information, we understand the cause for concern and 

the rationale behind the proposed provisions. 

 



 

30. However, we have some concerns with the proposed provision as set out below. 

31. The provision gives SARS the power to extend prescription by an “appropriate period”. 

There is no indication of what an appropriate period is, leaving this entirely to the 

subjective discretion of SARS officials and is therefore open to abuse.  

32. SARS can therefore use the provision, if enacted as proposed, to arbitrarily extend the 

prescription period of a taxpayer in circumstances where it has not timeously applied 

its mind to the tax affairs of a taxpayer. The taxpayer is therefore denied the certainty 

that would otherwise have existed had SARS been more thorough in its execution of 

audit planning and execution, and this uncertainty can be extended by up to a further 

three years. 

33. Given that an outer limit is imposed for complex matters, similarly, an outer limit should 

be imposed for information disputes. In this regard, we would suggest that prescription 

should not be extended beyond a period of 6 months after the relevant material is 

provided to SARS. 

34. We are also concerned with the reference to a “reasonable period” for the provision of 

relevant material. This is subjective and we often find in practice that SARS makes 

requests for the provision of large volumes of information to be provided by taxpayers 

with inordinately short deadlines of as little as 2 days.  

35. While it is acknowledged that the period for the provision of relevant material cannot be 

prescribed as to what constitutes a reasonable period would be dependent on the 

nature of the request and the circumstances, safeguards are required to protect 

taxpayers from abuse.  

36. Submission: It is submitted that a minimum period within which taxpayers must provide 

relevant information before which the provision cannot be invoked should be 

prescribed. For example, the provision should only apply if a taxpayer has not provided 

relevant material within 30 working days or such longer period as SARS may allow 

having regard to the circumstances. 

37. Furthermore, taxpayers are within their rights to dispute the entitlement of SARS to 

certain information or documents requested. This is also implied by the proposed 

paragraph (b). To this end, paragraph (a) should not apply where a taxpayer fails to 

provide relevant material timeously having disputed SARS’ entitlement thereto with just 

cause. 

38. While we acknowledge the concern of SARS related to complex matters and that this 

clearly relates to the general anti-avoidance rule (GAAR) and transfer pricing audits, 

we are concerned with the potential for abuse on the part of SARS officials.  

39. Firstly, as currently formulated, it is possible for a SARS official to extend prescription 

on the basis that SARS is considering the application of the GAAR. In our view, this is 

too low a threshold to be applied in this regard. Before prescription can be extended it 

must be readily apparent that the audit is a complex matter.  



 

40. Submission: SARS should be required to provide the taxpayer with reasons as to why 

it intends to extend prescription, why an audit is regarded as complex and give the 

taxpayer an opportunity to make representations prior to prescription being extended.  

41. In addition to the above, SARS should not be permitted to commence an audit shortly 

before the expiry of prescription and then be able to extend prescription on the basis that 

the matter is complex. Taxpayer’s rights should not be adversely affected where SARS has 

been lax in fulfilling its duties timeously within the prescribed prescription period. To this 

end, it is submitted that it should be a prerequisite for the extension of prescription that 

SARS has issued notification of audit relating to the specific matter at least 6 months prior 

to prescription. 

42. Secondly, we are concerned with the term “matter of analogous complexity”. Complexity is 

a subjective matter of opinion and what is a complex matter for one person is a simple 

matter for another. This term raises the risk of abuse by SARS officials simply alleging that 

a matter is complex.  

43. While it is acknowledged that it is unreasonable to expect the compilation of a 

comprehensive list of complex matters, safeguards are required.  

44. Submission: It is submitted that the application of this provision should be reserved for a 

senior SARS official and that any decision to extend prescription should be subject to 

objection and appeal (in addition to the right of review under the Promotion of 

Administrative Justice Act 2000). 

45. Finally, we consider that the ability to extend prescription for a period of up to 3 years is 

excessive. This amounts to a doubling of the prescription period in the case of SARS 

assessment from 3 years to 6 years and for self-assessment will result in a prescription 

period of up to 8 years. This undermines the very principle behind prescription of bringing 

finality to matters.  

46. Submission: The proposed extensions should be deleted. 

47. Submission: We submit that prescription, even for complex matters should not be subject 

to an extension of prescription, but should SARS proceed on this matter, for complex 

matters it should be extended by no more than 12 months which, even in the most complex 

of matters, should provide SARS with sufficient time to complete its audit and raise an 

assessment. 

48. While it may be implicit, it should be made explicit in the provision that the extension of 

prescription relates only to the matter under audit and is not of a general nature. 

Dilution of right to have errors corrected  

49. We are extremely concerned with this proposed amendment to restrict the issue of 

reduced assessments in accordance with this section. 

50.  Firstly, the provisions of the proposed subsection (3) apply to the whole of section 93 

and not only to the circumstances contemplated in s93 (1)(d). We assume that this is 

an oversight and that it is not intended that taxpayers are expected to request a 

reduced assessment in the case of matters resolved through the dispute resolution 



 

or settlement processes. 

51. The rationale for the concerns expressed by SARS is not understood. A reduced 

assessment can only be issued in terms of section 93(1)(d) if SARS is satisfied that 

there is an undisputed error by SARS or by the taxpayer in a return.  

52. If SARS is not so satisfied a reduced assessment may not be issued in terms of this 

section. It is therefore difficult to see where the risk to SARS arises. If the matter is 

disputed then SARS would be within its rights to refuse to issue the reduced 

assessment. This would force the taxpayer into the dispute resolution process. 

53. It is understood from our engagements with SARS that SARS does not want taxpayers, 

who out of negligence or incompetence made the errors, to seek relief. In summary 

SARS would want these persons to be effectively penalised under this provision by 

being excluded notwithstanding its actual mandate under the SARS Act is to only seek 

to tax and recover what is due to the fiscus. This is emphasized by the proposed 

deletion of section 98(1)(d)(ii) & (iii) of the TAA. 

54. On the question of the proposed timeframes, the provisions of section 99 would 

prevent SARS from issuing a reduced assessment after 3 years. This is the same 

period as the outer limit for objections under section 104.  

55. The very nature of errors is that they go undetected for extended periods of time. In our 

experience SARS applies the term “exceptional circumstances” exceedingly strictly. As 

such, the likelihood is that taxpayers will be regarded by SARS officials as not 

qualifying for the extended period contemplated in section 93(3) and, by definition, for 

the extended period to lodge an objection in terms of section 104. 

56. Submission: The amendment seeks to impose a limitation of taxpayer’s rights to seek 

redress where errors are made and SARS have been the beneficiary of amounts that 

should not properly be subject to tax. It is also unclear how this represents any balance 

of rights in SARS seeking self-assessment system of taxation.  

57. The proposal should be withdrawn. 

Reduced assessments 

58. The proposed reduction of the period to request a reduced assessment is unjustifiable.  

59. There seems to be no justifiable reason to place further constraints on the taxpayer 

while SARS seeks to extend its own powers in terms of prescription time-frames and 

potentially constitutes an unjustified limitation of fundamental rights.  

60. It is submitted that the “exceptional circumstances” requirement relating to a delay 

beyond 51 business days is particularly prone to arbitrary application by SARS and it is 

submitted that in a similar vein, SARS is most likely to interpret the provisions relating 

to “exceptional circumstances” in an equally arbitrary manner, tipping the scale in its 

own favour to the detriment of taxpayers. 



 

61. Submission: This proposal in section 93(3) should be deleted and the 3 year period 

retained. 

Withdrawal of assessments 

62. While the concerns raised by SARS in the MoO are acknowledged and we are 

supportive of most of the changes made to section 98(1)(d), we are concerned with the 

removal of the circumstance relating to an undisputed factual error by the taxpayer in a 

return. This was specifically cited as an example in the statements in the MoO related 

to the insertion of this provision.  

63. It seems anomalous that a taxpayer can fail to submit a return and qualify for relief 

under this provision, but that a taxpayer that submits a return and simply makes an 

undisputed error in the return does not. As noted in the MoO, errors are frequently only 

identified long after a return is filed and the tax assessed. The very purpose of the 

provision was to provide for a remedy in such circumstances where prescription had 

applied. 

64. The scope of the provision will be narrowed to cases where there was an adverse 

assessment mainly due to the submission of incorrect returns by 3rd parties and 

employers. 

65. This proposed change has unintended consequences and unnecessarily limits its 

application. 

66.  In practice it has admittedly been very difficult to convince SARS to apply this 

provision but there continues to be a real need to find redress in situations where there 

is an “undisputed factual error”.  

67. The reasoning behind the proposed change is not accepted and unnecessarily limits 

taxpayer rights. 

68. Submission: This provision should continue to apply to undisputed factual errors by a 

taxpayer in a return. 

D. REPEAL OF SECTION 6QUIN 

 

69. Clause 5 of the DTLAB15 effectively repeals section 6quin of the ITA. 

70. It is acknowledged that the section 6quin relief was only to be enacted as a temporary 

measure in order for the relevant governments to conclude on the interpretation issues 

as well as to ensure compliance by foreign governments to correctly apply the 

provisions of their DTAs with SA. 

71. To date very little to no action has been taken against countries who do not honour 

their obligations in terms of the Double Taxation Treaty network, leaving taxpayers in a 

precarious position 

 



 

72. Given that this has not yet been achieved, repealing s6quin will result again in SA 

resident service providers being subject to double tax with no immediate prospect of 

relief albeit however minimal the relief is that section 6quin of the ITA provides. 

73. Submission: We respectfully request SCoF, together with National Treasury, to provide 

assistance in resolving this matter and for section 6quin of the ITA to be retained until 

these issues have been resolved. 

74. It is further recommended that the administratively burdensome compliance measures 

required by section 6quin of the ITA be aligned with those contained in section 6quat of 

the ITA, to alleviate the burden on both SARS and the SA taxpayer. 

E. SUNDRY MATTERS FROM TLAB15 AND TALAB15 

ADMINISTRATION MATTERS 

TALAB15 - Oversight of Bill by Tax Ombud 

75. It was noted by the CEO of the Tax Ombud at the recent Deloitte Discussion Forum in 

August 2015 that other jurisdictions do submit a draft bill to the Tax Ombud equivalent 

for comment on the protection of taxpayer’s rights. 

76. In our view, the one sided nature of the Tax Administration Act 28 of 2011 (“TAA”) is 

quite evident and this year’s proposals represent an exemplary example that taxpayers 

rights get short shifted in SARS’ search for more power and rights. It is quite alarming 

that even the judiciary are starting to comment, not only on the overzealous legislation, 

but also as to how it is applied in practice.  

77. For example, in Commissioner for the South African Revenue Service v eTradex (Pty) 

Ltd and Others (12949/2013) [2014] ZAWCHC 142; 2015 (3) SA 596 (WCC) (9 

September 2014) Rodgers J notes some of these incidents.  

78. At 73 he notes that in practice SARS essentially copy and paste preservation orders 

without applying their minds to the facts. This is a very powerful provision and yet very 

little accountability seems to go with it. 

79. At 70 he notes the constitutional unfairness of excluding the taxpayer from such ex 

parte proceedings by not giving notice, a right SARS proposed to the legislator in the 

TAA which has gone without scrutiny. 

80. In respect of the scope of the rights of SARS to compel dissipation of assets by the 

curator he states (our emphasis): 

“Section 163 finds its primary application where the amount of tax has not yet 

been ascertained (i.e. where SARS cannot execute in the ordinary way). This 

being so, I do not think it appropriate that a preservation order should (as here) 

contain, as a standard provision, a power on the part of the curator to realise 

assets in satisfaction of the taxpayer’s tax liability. I do not overlook that s 163(7) 

empowers a court which grants a preservation order to make ancillary orders 

regarding how the assets must be dealt with, including ‘the realising of assets in 



 

satisfaction of the tax debt’. However, I do not understand how, in general, it is 

justifiable, at a time when the tax liability is unknown and contentious, to 

empower a curator to set about selling assets and appropriating monies towards 

an alleged tax debt. The order should rather make provision for SARS to 

approach the court at a later stage (once the tax has been properly determined) 

for the granting of authority to the curator to realise the preserved assets in 

satisfaction of the tax debt. In other words, a court is unlikely to be able to make 

an informed and fair decision on this question at the time the application is initially 

granted and confirmed.” 

81. The criticism of SARS’ practice of audit and issuing of assessment without proper 

application of their minds is well documented in Commissioner South African Revenue 

Services v Pretoria East Motors (Pty) Ltd (291/12) [2014] ZASCA 91; [2014] 3 All SA 

266 (SCA); 2014 (5) SA 231 (SCA) (12 June 2014) and no further comment is required 

in this respect. 

82. Submission: Our concern in respect of the seemingly unrestrained legislative approach 

and practice taken by SARS in this regard is therefore not without substantive merit 

and an impartial view such as that of the Tax Ombud may just bring some much 

needed perspective and balance. 

TALAB15 - Preservation order in terms of section 163 TAA 

83. In Commissioner for the South African Revenue Service v eTradex (Pty) Ltd and 

Others (12949/2013) [2014] ZAWCHC 142; 2015 (3) SA 596 (WCC) (9 September 

2014) Rogers J comments as follows: (our emphasis): 

“Section 163 finds its primary application where the amount of tax has not yet 

been ascertained (i.e. where SARS cannot execute in the ordinary way). This 

being so, I do not think it appropriate that a preservation order should (as 

here) contain, as a standard provision, a power on the part of the curator to 

realise assets in satisfaction of the taxpayer’s tax liability. I do not overlook 

that s 163(7) empowers a court which grants a preservation order to make 

ancillary orders regarding how the assets must be dealt with, including ‘the 

realising of assets in satisfaction of the tax debt’. However, I do not 

understand how, in general, it is justifiable, at a time when the tax liability is 

unknown and contentious, to empower a curator to set about selling assets 

and appropriating monies towards an alleged tax debt. The order should 

rather make provision for SARS to approach the court at a later stage (once 

the tax has been properly determined) for the granting of authority to the 

curator to realise the preserved assets in satisfaction of the tax debt. In other 

words, a court is unlikely to be able to make an informed and fair decision on 

this question at the time the application is initially granted and confirmed.” 

84. We agree with the honourable judge that the scope of the provision is extended 

beyond what is legally justifiable. 

85. Submission: Section 163(7)(c) TAA should be deleted. 



 

86. We have also noted Rogers J comments at 70 regarding the ex parte nature of these 

proceedings where he states: 

Before concluding, I make the following observations. Firstly, although s 163 

permits SARS to bring a provisional preservation application ex parte, it would 

be contrary to basic principles of fairness and constitutional values to read the 

section as providing that the application may be brought ex parte in the 

absence of circumstances justifying a departure from ordinary procedure (cf 

Knox D’Arcy supra at 379F-I). Where the application is brought on grounds 

which would sustain a conventional anti-dissipation order at common law, an 

ex parte order may often be warranted (though not necessarily in the case, for 

example, of a taxpayer whose only material assets comprise immovable 

property). In other circumstances, there might be little or no reason justifying 

an absence of notice to the taxpayer.  

87. Notwithstanding the High Court’s criticisms of the inherit unfairness and lacking 

constitutional values of this power, no attempt has been made by SARS to rectify it.  

88. Submission: Section 163(1) TAA should be amended to only provide for an ex parte 

application where a judge has heard and held that the matter qualifies as exceptional 

to warrant a departure from ordinary procedure.   

TALAB15 - Civil judgement proceedings in terms of section 172 and agency 

appointments per section 179  

89. In University of Stellenbosch Legal Aid Clinic and Others v Minister of Justice And 

Correctional Services and Others (1670314) [2015] ZAWCHC 99 (8 July 2015) at 51 

the court confirms that the right to access to courts is a fundamental right in our 

constitutional state. 

90. Ironically the Minister of Finance issued a media release on 2 September 2015 

regarding the investigation of the abuse of emolument order against public servants. 

91. The court on the principle of the attachment of wages states the following: 

The International Labour Organisations’ Protection of Wages Convention (the 

Convention) places an obligation on each state to prevent the violation of 

socio-economic rights by private actors in its jurisdiction. While South Africa is 

not a party to the Convention (which came into force in 1952) 97 states have 

ratified it. As a consequence the Convention has probably reached the status 

of international customary law which is binding on all states. At the very least, 

the Convention’s provisions are highly persuasive.  

[68] The Convention contains a number of provisions that are aimed at 

protecting debtors. For example, it provides that:  

“Wages may be attached or assigned only in a manner and within limits 

prescribed by national laws or regulations.  



 

Wages shall be protected against attachment or assignment to the extent 

deemed necessary for the maintenance of the worker and his family.” 22  

[69] In addition, the Convention requires that the judiciary or another impartial 

body capable of providing an adequate remedy must supervise the attachment 

of wages and that the laws or regulations of the states shall prescribe 

appropriate penalties and remedies for violations of the provisions of the 

Convention. 

92. The court also makes the following statement as to the constitutional flaws in the 

system: 

The South African EAO system established by the MCA fails to comply with 

the principles set out above in that:  

1. EAOs may be issued by a clerk of the court without the involvement of a 

judicial officer.  

2. Workers are not given an opportunity to make representations before an 

EAO is issued.  

3. When an excessive portion of a debtor’s earnings is attached, the remedy 

provided by the MCA is the opportunity to review and set aside the order. 

However, this will not be an effective remedy if Section 45 of the MCA is 

interpreted such that it allows indigent debtors to consent to the jurisdiction of 

distant courts. 24  

[76] The Constitutional Court has emphasised the general principle that there 

must be judicial oversight where an applicant seeks an order to execute 

against or seize control of the property of another person. This principle has 

been reiterated in a number of Constitutional Court judgments. 

93. It is quite alarming that section 172 has the same flaws in that it is issued without 

judicial oversight and taxpayers are given no opportunity to make representations. 

94. No remedy or procedure is even prescribed how to have this order set aside. 

95. Furthermore, no procedure is set for the making of provision of living expenses which 

is in itself a notorious oversight as it goes against the constitutional values of treating 

people fairly. Does a child need to suffer the indignity of not eating so that the fiscus 

immediately gets its full claim from his or her parents? 

96. An even worse prospect are agency appointments which are in fact the same right 

given to SARS but without even the need to file any documents with a court. The right 

to depose a person of his property is thus limited to the whim of a SARS official issuing 

an instruction to a third party such as bank. 

97. The scope of this problem of agency appointments should not be under estimated with 

just agency appointments exceeding 20 000 per month by the big 5 banks. 



 

98. Again, in practice no provision is made for living expenses with the law applying this as 

an after the fact matter and again at the whim of a SARS official. In fact SARS are 

more and more approaching banks and not employers in efforts to what is seemingly to 

avoid limitations on garnishee amounts being applied by employers, which banks do 

not do. 

99. Again no procedure or time frame is prescribed within the SARS IT88 guide, it merely 

requires the person to approach a SARS branch. 

100. It should be noted that in 2010 when the bill was presented to parliament, SARS stated 

that these powers would be an exception and used as last resort. 

101. However our experience to date has been the opposite. 

102. Though we acknowledge SARS’ right to collect taxes, it should be done in a manner 

that is compatible with the constitutional values, with taxpayers, even those with debts, 

being ongoing stakeholders of SARS.    

103. Submission: It is submitted that section 172 and 179 be reconsidered and amended by 

parliament by it formally having to be presented to a judge or magistrate. It should also 

involve notice to the taxpayer in all instances and provision should be made for living 

expenses in all instances to ensure that we maintain our constitutional principles. 

VALUE ADDED TAX MATTERS 

TLAB15 - National housing program  

104. Repealing the zero-rating for the national housing program is in our opinion, not the 

appropriate course of action to take to address administrative difficulties and 

inefficiencies inherent in the program. 

105. The purpose of the zero-rating is to assist to provide housing to low-income earners, 

which is a national priority. Inefficiencies and the inability to implement and administer 

national and provincial laws, is not in our opinion, reason for the zero-rating to be 

scrapped.  

106. Submission: We recommend that the scrapping of section 8(23) of the VAT Act be 

reconsidered. 

TLAB15 - SABC payments basis of VAT  

107. It is doubtful whether it is best practice to compromise the scheme of the VAT Act to 

accommodate the circumstances of a single taxpayer such as the SABC.  

108. Submission: We recommend that this course of action be carefully considered as it 

may pave the way for further future applications to apply the payments basis of 

accounting for VAT based on individual and similar commercial reasons. In the long 

term this may undermine the integrity of the VAT system. 



 

INDIVIDUALS, SAVINGS AND EMPLOYMENT 

TLAB15 - Sole proprietor pension/provident fund contributions 

109. Small businesses face many challenges and being a responsible employer with 

retirement benefits remains a challenge. 

110. In this regard a submission made on 18 May 2012 to NT but without success. 

111. Governments drive to empower small business and to reform the retirement regime 

has again raised this particular concern. 

112. Section 11(l) in its current form and the wording of the legislation by the amending 

legislation applicable from 1 March 2016 will allow partners and partnerships to be 

employees and employers for the purposes of contributing to a pension, provident or 

retirement annuity fund. This persist even when financially it still makes sense due to 

participation in umbrella funds being more readily available and reducing the costs 

associated with small employers participating. 

113. However it still excludes sole proprietors who could contribute for its staff members but 

cannot contribute for the business owners, reducing much of the incentive to even 

have such benefits. 

114. We have not been made aware of any policy concerns as to why sole proprietors 

should be excluded and don’t believe there to be any as any encouragement to save or 

assist employees to save in formal savings vehicles should be encouraged. 

115. It is unclear why if you are a single business owner you are excluded but when you 

have only 1 partner you benefit from this dispensation. 

116. Submission: Section 11(l) should be amended from 1 March 2016, in line with the other 

retirement reforms, to deem sole proprietors who are in fact employers, to be an 

employer separate from himself and an employee. As is currently done for partners 

and partnerships. 

TLAB15 – Roll over of medical tax credits 

117. The current ss6A & 6B rebates do not roll forward which means that it is forfeited in the 

years that no tax is payable.  

118. For example, a pensioner receiving a pension of R60 000 per annum and annuity 

income every second year would forfeit the rebate every second year.  

119. This places such lump sum retirees in a worse off position than s18 where the 

deduction created a loss to be utilised in future yeas 

120. Other rebates, such as s6quat rebate, are allowed to be carried forward for 7 years. 

121. Submission: The rebate should roll forward for at least 3 years, as unlike companies 

this lack of taxable income is not envisaged to last for an extended period of time. 


