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Ref#: 526926 
Submission File 

27 August 2015 

 
National Treasury 
Private Bag X115 
PRETORIA  
0001  
 
BY E-MAIL:  nomalizo.bulisile@treasury.gov.za  
 CC:  acollins@sars.gov.za 
 

Dear Ms Bulisile and Ms Collins 

SUBMISSION: REPRESENTATIONS ON THE DRAFT TAXATION LAWS AMENDMENT 
BILL 2015 (DTLAB15) - INDIVIDUALS AND SAVINGS 
 
We present herewith our written submissions on the above-mentioned draft Bill on behalf of 
the SAICA National Tax Committee in respect of Individuals and Savings matters.  

Our submissions include a combination of representations, ranging from serious concerns 
about the impact or effect of certain provisions to simple clarification-suggestions for 
potentially ambiguous provisions. We have deliberately tried to keep the discussion of our 
submissions as concise as possible, which does mean that you may require further 
clarification.  In this respect, you are more than welcome to contact us in this regard. 

As always, we thank SARS and National Treasury for the on-going opportunity to participate 
in the development of the SA tax law. 

 

Yours sincerely 

 
Pieter Faber  
PROJECT DIRECTOR: TAX  
South African Institute of Chartered Accountants 
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DETAILED SUBMISSIONS 

[Note:  “ITA” means the SA Income Tax Act (No 58 of 1962)] 

DRAFT TAXATION LAWS AMENDMENT BILL 

1. INCOME TAX: INDIVIDUALS, SAVINGS AND EMPLOYMENT 

1.1 Section 1 ITA - Withdrawal from RAF by non-residents 

1. Whilst the amendment is welcomed there are some practical difficulties that 
we foresee in implementing this provision as it stands.  

2. The provision requires the application of 3 different pieces of legislation (the 
ITA, the Immigration Act and the Exchange Control Regulations as 
promulgated) as well as 3 different regulatory bodies (SARS, the Department 
of Home Affairs and the South African Reserve Bank). It seems overly 
burdensome to expect the service providers to ascertain this information. 
There is a lot of uncertainty in particular regarding the Immigration Act and its 
application which will only serve to complicate this matter further. 

3. Submission: We would suggest that a workshop be held to discuss this 
amendment to fully understand the roles of the impacted parties and 
stakeholders. 

1.2 Section 6A & 6B ITA – Medical tax credits 

PAYE & Provisional tax 

4. The amendment to allow medical tax credits for PAYE and provisional tax is 
welcomed and long overdue. 

Roll forward of credits 

5. The current ss6A & 6B rebates do not roll forward which means that it is 
forfeited in the years that no tax is payable.  

6. For example, a pensioner receiving a pension of R60 000 per annum and 
annuity income every second year would forfeit the rebate every second year.  

7. This places such lump sum retirees in a worse off position than s18 where the 
deduction created a loss to be utilised in future yeas 

8. Other rebates, such as s6quat rebate, are allowed to be carried forward for 7 
years. 
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9. Submission: The rebate should roll forward for at least 3 years, as unlike 
companies this lack of taxable income is not envisaged to last for an extended 
period of time. 

1.3 Section 10(1)(o)(ii) ITA - Foreign employment income: Incidental days 

10. Clarity is required regarding the concept of incidental days and the impact of 
this on the apportionment of income.  

11. For example, if time is merely spent in transit for example an employee flying 
from UK to SA to transit to Lesotho.  

12. It is also unclear how to apportion days for departures and arrivals during a 
day or partial days as excluding the full day where only a single hour is spent 
in SA seems overly strict.  

13. Submission: It is submitted that a practical arrangement be legislated. It is 
proposed that arrival days be excluded if before 12pm and departures days be 
included if before 12pm and visa versa. Time SA spent merely to transit to 
another foreign country, which is less than 24 hours from time of arrival, 
should be seen as continuously being outside SA. 

1.4 Section 10(1)(o)(ii) ITA - Foreign employment income: Qualifying income 

14. SARS have taken the position that days spent outside the country but not as a 
result of duties or on instruction from the employer do not qualify as days 
towards the 183/60 day requirement for the for the exemption. For example, a 
person being outside the country for 175 days on contract and then taking 
leave for 2 weeks in a foreign country before returning to SA will according to 
SARS not receive the exemption as the two weeks to not count towards the 
183 day threshold. 

15. The basis of this interpretation is that these days were not spent in respect of 
services rendered outside South Africa on behalf of the employee.  

16. This interpretation is untenable as it creates an anomaly by distinguishing the 
exemption on when the leave is actually taken. For example it is unclear how 
SARS wants to deal with holiday closures, weekends and intermittent leave 
spent outside SA as the approach may not only be technically questionable 
but also impractical to apply. Technically the employee is not rendering 
services on behalf of the employer on these days either. 

17. It is submitted that this was not the intention and that where an employee who 
is required to render services outside of South Africa on behalf of an 
employer, takes paid leave (i.e. receives remuneration while outside SA for 
such leave) outside South Africa, the remuneration so received for these days 



 

4 
 

and the days spent on leave should still form part of the days envisaged in 
section 10(1)(o)(ii) for the purposes of the exemption. 

18. Submission: Section 10(1)(o)(ii) should be clarified to ensure that days spent 
on paid leave qualify as days for the exemption and also the relevant income 
received for such leave days where spent outside SA. 

1.5 Section 11(k) - Excessive contributions to retirement funds 

19. The proposed wording “as was not taken into account” is not in accordance 
with the scheme of the ITA. All contributions to pension funds and RAF are 
“taken into account” in determining the allowable deduction in terms of s11(k) 
and s11(n), however not all contributions will necessarily result in a deduction.  

20. This would also apply to all contributions to provident funds, pension funds 
and RAFs in terms of s11(k) from 1 March 2016.  

21. As currently worded, an ambiguity would exist to the effect that non-deductible 
contributions are taken into account and therefore do not constitute deemed 
property for estate duty purposes. 

22. Submission:  The provision should refer to contributions not deductible in 
terms of s11(k) or (n), deductible in terms para 2 of the Second Schedule or 
exempt in terms of s10C. 

1.6 Section 11(l) – Sole proprietor pension/provident fund contributions 

23. Small businesses face many challenges and being a responsible employer 
with retirement benefits remains a challenge. 

24. In this regard a submission made on 18 May 2012 to NT but without success. 

25. Governments drive to empower small business and to reform the retirement 
regime has again raised this particular concern. 

26. Section 11(l) in its current form and the wording of the legislation by the 
amending legislation applicable from 1 March 2016 will allow partners and 
partnerships to be employees and employers for the purposes of contributing 
to a pension, provident or retirement annuity fund. This persist even when 
financially it still makes sense due to participation in umbrella funds being 
more readily available and reducing the costs associated with small 
employers participating. 

27. However it still excludes sole proprietors who could contribute for its staff 
members but cannot contribute for the business owners, reducing much of the 
incentive to even have such benefits. 
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28. We have not been made aware of any policy concerns as to why sole 
proprietors should be excluded and don’t believe there to be any as any 
encouragement to save or assist employees to save in formal savings 
vehicles should be encouraged. 

29. It is unclear why if you are a single business owner you are excluded but 
when you have only 1 partner you benefit from this dispensation. 

30. Submission: Section 11(l) should be amended from 1 March 2016, in line with 
the other retirement reforms, to deem sole proprietors who are in fact 
employers, to be an employer separate from himself and an employee. As is 
currently done for partners and partnerships.  

1.7 Section 25 ITA, new section 9HA ITA - Anomalies for income and disposal to 
and from deceased estate 

31. The basis for the “overhaul” of the deceased estate regime is unclear.  

32. It is also unclear why a CGT matter had to be moved to the body of the ITA 
which just makes finding provisions so much more difficult, stated between the 
residence exit charge and headquarter companies. 

33. Furthermore, if the concern was limited to the ascertained beneficiary’s part of 
section 25, then the amendment should be limited to such part. 

34. The current section distinguishes between income, deductions or allowance of 
the deceased person that are derived for the benefit of an heir or legatee and 
income retained in the deceased estate (for tax purposes). 

35. The proposed section has no reference to the income, deductions or 
allowances of the heirs or legatees of deceased estates. It is our interpretation 
and in the absence of any other section in the ITA which specifically deals 
with income of a deceased estate derived for the benefit of an heir or legatee, 
that all income of a deceased estate and deductions or allowances which may 
be granted in the determination of taxable income of a deceased estate, 
whether derived for the immediate or future benefit of an ascertained heir or 
legatee, is the income, deductions or allowances of the deceased estate and 
not that of the ascertained heirs or legatees. 

36. While the proposed amendments to section 25 are generally accepted, there 
may be unintended consequences for foreign heirs and legatees.  

37. Where the tax is paid and passed onto the foreign heirs or legatees, 
foreigners can usually avoid a double tax situation of their awards by an 
estate claiming a tax credit. If the deceased estate is the taxpayer paying and 
bearing the tax, the foreign heir or legatee will be unable to claim the credit in 
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their country of residence and will in many cases be subjected to tax once 
again. 

38. Submission: The amendment seems unnecessarily complicated to address a 
much simpler concern. It also creates confusion with established provisions. It 
is submitted that just the offending part of section 25 should be amended.  

39. If this substantial overhaul is retained, the Explanatory Memorandum to the 
DTLAB15 (EM) should be substantially expanded to explain the differences.  

40. We seek clarification that the effect of the amendments to section 25 are to do 
away with income, deductions or allowances derived for the benefit of the heir 
or legatee and retain all these amounts in the deceased estate until the date 
of distribution.  

41. The above clarification is also required to determine the application of section 
50A – 50H to deceased estates since section 50B applies to interest paid to or 
for the benefit of any foreign person (our emphasis). 

42. Besides the above mentioned, the amendments are welcomed. 

43. We would suggest that some consideration be given to this matter and 
whether specific dispensation be created for non-residents under this 
provision. 

1.8 Paragraph 40 Eighth Schedule – Capital gains tax anomalies on disposal of 
usufructs 

44. Anomalies arise in the CGT treatment of usufructs where the disposal is to a 
trust and not to an heir or legatee. 

45. For example where a parent dies and leaves the dominion of a house to a 
trust and the usufruct to the child or spouse, then the base cost of the asset is 
split between the bare dominium and usufruct per paragraph 33 with the value 
of the interest determined per paragraph 31 of the Eighth Schedule. 

46. The majority of the base case will be allocated to the usufruct purely on the 
basis of this calculation. 

47. On the death of the usufructuary, the usufruct will revert to the dominion 
holder (i.e. the trust) by operation of law.  

48. Paragraph 40(1) of the Eighth Schedule will deem the usufruct to have been 
disposed of at market value as determined per paragraph 31(2)(b)(ii) (i.e. life 
expectation over 50 years).  
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49. However the trust will not receive a step up in base cost as paragraph 40(1A) 
only provides for a step up where the disposal is to an heir or legatee, 
notwithstanding that the estate will be taxed on the market value of the 
usufruct per paragraph 40. The base cost will therefore only be that of the 
dominium and the base cost attributable to the usufruct is effectively forfeited.  

50. On subsequent disposal of the property by the trust, considerably more CGT 
would be payable due to the drastically reduced base cost, notwithstanding 
that the estate would have been liable for CGT at market value on the 
disposal. 

51. Submission: It is submitted that paragraph 40(1A) be amended to deem the 
recipient of the usufruct to have acquired it at market value and that such 
market value will be expenditure for the purposes of paragraph 20 of the 
Eighth Schedule.   

1.9 Paragraph 1 of the Seventh Schedule 

52. The deletion of the definition of “loan” and the replacement of the word “loan” 
with “debt” does not appear to be accompanied by the insertion of a definition 
of “debt”. Debt is used throughout the ITA, however there is no definition. This 
creates uncertainty throughout the ITA. 

53. Submission: We recommend the insertion of a definition for “debt” or, 
alternatively, confirmation that the common meaning of the word “debt” 
applies. 

1.10 Paragraph 6 of the Seventh Schedule ITA 

54. There is no detail provided in the EM that explains this amendment or sets out 
what the public notice will comprise. If we could understand the “mischief” that 
it is trying to prevent, we may be able to assist with a practical solution as the 
current proposal is, in our view, not at all practical. 

55. It is unclear if the public notice will list certain items as equipment or 
machinery and then based on that classification assign different minimum 
values to each category of asset.  

56. For example, the personal use of a company camera has a very different 
value to the use of the company excavator, however, the proportional value of 
the personal benefit in relation to the value of the asset and consideration of 
what the operations of the business are will be important factors. Presumably 
this is the reason that the use of “negligible” value was introduced as the 
scenarios for use of an asset can be varied and many. 
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57. The public notice will presumably define what is regarded as equipment or 
machinery as these are currently undefined terms. While prescribing a 
minimum value creates significant certainty from one perspective, it is 
necessary that it is clear what is covered within that minimum amount.  

58. Given that the current provisions require “negligible” use to render the value of 
the benefit to be nil, the definitions of “equipment” and “machinery” were not 
critical to the application of the provision. Once specific assets are included in 
a public notice, what is defined as “equipment” and “machinery” will be 
essential in order to classify assets accurately and to ensure that certainty is 
achieved. 

59. Further, the proposed amendment will require calculations to be performed for 
each use of “equipment” or “machinery” in order to determine if the value of 
the usage exceeds the minimum value assigned. This is not practical in any 
business environment and again reinforces the business practicality that the 
existing word “negligible” supports. 

60. Submission: Definitions of equipment and machinery are required in order to 
ensure that assets are correctly classified. Clarity is also required on the 
format that the public notice is going to take and how the minimum value will 
be determined. 

61. We further suggest that consideration be had to rather using a minimum value 
of the asset so as not to require the calculation of a value for each usage of 
“equipment” or “machinery”. 

1.11 Paragraph 9 of the Seventh Schedule ITA 

62. The deletion of subparagraph 3A has not been followed through into the 
preceding subparagraphs where subparagraph 3A is referenced (i.e. 
subparagraph 2 and 3). 

63. Submission: We recommend that the above oversight be addressed. 

1.12 Paragraph 40 of the Eighth Schedule ITA 

64. The new section 9HA will, over time, replace the current applicable paragraph 
40 of the Eighth Schedule as paragraph 40 will only apply to persons who die 
before 1 January 2016 and section 9HA will apply to persons who die on or 
after this date.  

65. The amendment which gives effect to the above is worded as follows – 
“Paragraph 40 of the Eighth Schedule to the Income Tax Act, 1962, is hereby 
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amended by the substitution in subparagraph (1) for the words preceding 
subparagraph (i) of the following words…” 

66. The reference to subparagraph (i) is incorrect as such a paragraph is not in 
the ITA. 

67. Submission: The reference to subparagraph (i) must be changed to 
subparagraph (a). 

1.13 Section 16 of the Taxation Laws Amendment Act, 2013 

68. The effective date of this amendment seems to be missing. 

1.14 Section 4 ETI Act - amount paid 

69. The ETI incentive requires that employee must be employed for a full month 
and be paid a threshold amount. It is however unclear what to do when an 
employee takes unpaid leave that results in this amount not being reach. 

70. In terms of section 4 of the Employment Incentive Act 26 of 2013 an employer 
is not entitled to the employment incentive in respect of an employee if the 
wage “paid” to that employee in respect of that month is less than a specific 
amount.  

71. In terms of par (b)(i) of section 4, if the amount of the wage payable by the 
employer to the employee if not subject to any wage regulating measure, the 
stipulated amount that has to be “paid” to the employee as a wage is R2 000 
or the equivalent if not employed for a full month.  

72. As the employee was employed for the full month but the wage actually paid 
is less than R2 000, the specific employee is arguably not a qualifying 
employee for the purposes of the incentive.  

73. We however do not believe this to be the intention of the legislature and that a 
monthly equivalent should apply. 

74. Submission: The remuneration should be equal to the monthly equivalent 
where the employee is employed for the whole month but does not work the 
whole month due to factors outside the control of the employer. 
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