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Dear Ms. Fubbs, 

The Mandela Institute appreciates the opportunity to present its comments on the 

Promotion and Protection of Investment Bill (the "Bill") recently tabled in Parliament by the 

Department of Trade and Industry (the "dti"). The Mandela Institute is a centre in the 

School of Law of the University of the Witwatersrand tasked with conducting research, 

developing policy and offering basic and advanced teaching in different areas of law.  

The Mandela Institute understands the role of research institutes and centres of excellence 

in building capacity and providing specialised research services to the public, civil society 

and private sector. We believe academic research should complement and support policy 

formulation, development and evaluation, to add value to the services offered by 

universities to the country. We therefore table our submission on the Bill on this basis. 

The purpose of our submission is not to criticise the policy decisions that Government has 

undertaken over the last five years concerning the legal regime applicable to the 

protection of foreign investments. Parliament has probably heard reactions across several 

sectors. Rather, we seek to provide comments on possible improvements that, in our view, 

could streamline certain of the legal provisions under your consideration and, thus, 

contribute to advancing the chief objectives underlying the Bill.  

We will be pleased to provide further submissions should Parliament wish to explore the 

implications, under international law, of the dti's policy decision to denounce (terminate) a 

large array of bilateral investment treaties, and the subsequent introduction of a piece of 

legislation incorporating some, but not all, of the standards of investment protection 

recognised by international investment law. 
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MATRIX – SUGGESTED AMENDMENTS 

 Current text Proposed text 

Section 4 

 

Purpose of Act 

4. The purpose of this Act is to— 

…  

(d) confirm the Bill of Rights in the Constitution and the laws that apply to all investors in 

the Republic. 

Purpose of Act 

4. The purpose of this Act is to— 

… 

(d) confirm the Bill of Rights in the Constitution and the laws that apply to all investors 

and their investments in the Republic. 

Section 5 Application of Act 

5. This Act applies to investments in the Republic which are subject to national legislation 

and made in accordance with the requirements set out in section 2. 

Application of Act 

5. (1) This Act applies to investments in the Republic which are subject to 

national legislation and made in accordance with the requirements set out in 

section 2.   

(2) Existing investments that are made under international investment 

agreements concluded in accordance with Section 231 of the Constitution will 

continue to be protected for the period and terms stipulated in the treaties. 

Section 6 

 

Right of Establishment 

6. (1) This Act does not create a right for a foreign investor or prospective foreign 

investor to establish an investment in the Republic. 

(2) All investments must be established in compliance with the laws of the 

Republic. 

 

Establishment of foreign investments 

6. (1) This Act does not create a right for a foreign investor or prospective foreign 

investor to establish an investment in the Republic. 

(2) All investments must be established in compliance with the laws of the 

Republic. 

 

Section 7 

 

National treatment 

7. (1) Subject to national legislation, foreign investors and their investments must not be 

treated less favourably than South African investors in like circumstances. 

(2) For the purposes of this section, ‘‘like circumstances’’ means the requirement for an 

overall examination of the merits of the case by taking into account all the terms of a 

foreign investment, including the— 

(a) effect of the foreign investment on the Republic, and the cumulative effects of all 

investments; 

Non-Discrimination 

7. (1) Subject to national legislation and any international agreement to which South 

Africa is or becomes a party in accordance with Section 231 of the Constitution, foreign 

investors and their investments must not be treated less favourably than South African 

investors and their investments, or other foreign investors and their investments, in like 

circumstances. 

(2) For the purposes of this section, ‘‘like circumstances’’ means the requirement for an 

overall examination of the merits of the case by taking into account all the terms of a 



 

 

(b) sector that the foreign investments are in; 

(c) aim of any measure relating to foreign investments; 

(d) factors relating to the foreign investor or the foreign investment in relation to the 

measure concerned; 

Africa effect on third persons and the local community; 

(f) effect on employment; and 

(g) direct and indirect effect on the environment. 

(3) The examination referred to in subsection (2) shall not be limited to or be biased 

towards any one factor. 

(4) …  

foreign investment, in particular the nature of the investment and the economic or 

business sector in which the investments are. 

(3) For purposes of subsection (1), treatment is no less favourable if any detrimental 

impact on foreign investments stems from a legitimate distinction. 

(4) … 

Section 8 Security of investment 

8. The Republic must accord foreign investors and their investments a level of security as 

may be generally provided to domestic investors, subject to available resources and 

capacity. 

Security of investment 

8. The Republic must accord foreign investors and their investments a level of security 

as may be generally provided to domestic investors and their investments.  

The level of security provided to all investors and their investments shall be subject to 

available resources and capacity. 

Section 9  Protection of property 

9. Investors have the right to property in terms of Section 25 of the Constitution. 

Protection of property 

9. Investors have the right to property in terms of Section 25 of the Constitution 

or any applicable international agreement to which South Africa is a party at the 

time the investment is made. 

Section 12 Dispute resolution 

12. (1) An investor that has a dispute in respect of action taken by the government, 

which action affected an investment of such foreign investor, may within six months of 

becoming aware of the dispute request the Department or any other competent authority 

to facilitate the resolution of such dispute by appointing a mediator or other competent 

body. 

(2) The Minister may prescribe criteria for the appointment of a mediator. 

(3) In order to facilitate a resolution of a dispute contemplated in subsection (1), the 

Minister must prescribe the information and forms to be submitted by an investor. 

(4) Subject to applicable legislation, an investor, upon becoming aware of a dispute as 

referred to in subsection (1), is not precluded from approaching any competent court, 

Dispute resolution 

12. (1) An investor that has a dispute in respect of action taken by the 

government, which action affected an investment of such foreign investor, may 

within six months of becoming aware of the dispute request the Department or 

any other competent authority to facilitate the resolution of such dispute by 

appointing a mediator or other competent body.  

(2) The Department or any other competent authority shall, within XX months 

from the filing of a request, appoint a mediator or other competent body and 



 

 

independent tribunal or statutory body within the Republic for the resolution of a dispute 

relating to an investment. 

(5) The government may consent to international arbitration in respect of investments 

covered by this Act, subject to the exhaustion of domestic remedies. Such arbitration will 

be conducted between the Republic and the home state of the applicable investor. 

shall, at all times, seek to find a mutually agreed solution. 

(3) The Minister shall / should prescribe criteria for the appointment of a 

mediator and the conduct of the mediation. 

… 

(5) The government may consent to international arbitration in respect of 

investments covered by this Act, subject to the exhaustion of domestic remedies. 

Such arbitration will be conducted between the Republic and the home state of 

the applicable investor, and shall concern the interpretation and application of 

the relevant investment agreement governing the relations between the Republic 

and the state concerned. 

(6) A domestic investor who has been aggrieved by a measure taken by another 

state in a manner inconsistent with an international investment agreement in 

force between that state and the Republic, may request the Department to 

initiate consultations and, if necessary, international arbitration against such a 

state in order to resolve the dispute.  

(7) If the Department declines the request, it shall explain the reasons therefor. 

If the Department accepts to initiate international arbitration, the costs and 

expenses in relation to such proceedings must be borne by the investor 

concerned.   

(8) The Minister shall / should develop guidelines governing the circumstances and the 

procedure under which an investor can request the Department to initiate state-to-state 

international arbitration. 

Section 14 Transitional arrangements 

14. (1) Existing investments that were made under Bilateral Investment Treaties will 

continue to be protected for the period and terms stipulated in the treaties. 

(2) Any investments made after the termination of such treaties, but before promulgation 

of this Act, will be governed by the general South African law. 

Transitional arrangements 

14. Any investments made after the termination of any Bilateral Investment Treaties, 

but before promulgation of this Act, will be governed by the general South African law. 

 



 

 

 

LEGAL ANALYSIS OF THE SUGGESTED AMENDMENTS TO THE PROMOTION 

AND PROTECTION OF INVESTMENT BILL 

1. In keeping with the structure of the Bill, our comments are organized into the 

following sections: 

 The purpose of the Bill; 

 The definition of "investment"; 

 The interpretation of the Bill; 

 The substantive standards of protection envisaged in the Bill; and 

 The dispute resolution clause 

1    THE PURPOSE OF THE BILL 

2. Section 4 of the Bill, captioned "Purpose of Act", sets out the purposes of this 

legislative piece, namely:  

(a) promote and protect investment in accordance with and subject to the 

Constitution, in a manner which balances the public interest and the 

rights and obligations of investors; 

(b) confirm the protection of an investment in respect of national treatment 

and the security of an investment; 

(c) affirm the Republic's sovereign right to regulate investments; and 

(d) confirm the Bill of Rights in the Constitution and the laws that apply to 

all investors in the Republic. 

3. We believe that this is a critical provision because, if properly drafted, it will 

send a clear message to foreign investors and the international community at 

large of South Africa's new approach to investment protection, thereby 

enhancing security and predictability of the country's foreign investment 

regime.  

4. In this connection, subparagraphs (a) and (c) echo one of the key objectives 

the dti set out to pursue in the 2008 Bilateral Investment Treaty Policy Review 

Framework Review1, which led up to the 2010 Cabinet Decision.2 Among the 

                                                        
1 See Bilateral Investment Treaty Policy Framework Review: Government Position 

Paper, Department of Trade and Industry, June 2009, 5 and 45, available at 
http://www.pmg.org.za/files/docs/090626trade-bi-lateralpolicy.pdf (last accessed, 11 June 
2015). This review began already in 2005 'when it became apparent that [South Africa] was 

facing serious challenges from developed nations seeking to rely on the provisions of the 
[IIAs] in order to claim compensation from [South Africa] for alleged failure to comply with 
its obligations [] under [IIAs] with respective countries'. Ibid. 

2 The BITPFR was endorsed by the South African Cabinet of Ministers at its meeting of 
20 July 2010. See Statement on Cabinet Meeting of 20 July 2010, available at 
http://www.gcis.gov.za/content/newsroom/media-releases/cabinet-statements/statement-
cabinet-meeting-held-20-july-2010 (last accessed, 11 June 2015). 



 

 

action points adopted by the Ministers was "[i]mplementing domestic 

legislation for the protection of foreign and domestic investors with IIA-type 

standards, whilst incorporating 'legitimate exceptions … where warranted for 

public policy considerations'".  

5. Parliament may note that balancing the rights and obligations of investors with 

the public interest is an issue of current debate in international legal fora. In 

its latest report (June 2015), the United Nations Conference for Trade and 

Development ("UNCTAD") undertook to assess, as part of its work 

programme, an item titled "safeguarding the right to regulate in the public 

interest so as to ensure that IIAs' limits on the sovereignty of States do not 

unduly constrain public policymaking".3 In adopting this item, UNCTAD has 

acted in response to the concerns by numerous countries, both developed and 

developing 4 , over the present imbalance that bilateral investment treaties 

bring about. Thus, subparagraphs (a) and (c) give expression to a widespread 

concern which, in our view, is legitimate and well-reflected in Section 4 of the 

Bill. 

6. Moreover, subparagraph (b) of Section 4 recognises the scope of the Bill. 

Notably, it states that one of the purposes of the Bill is to "confirm the 

protection of an investment in respect of national treatment and the security 

of an investment". Hence the Bill makes it clear that it does not extend to 

other protections typically found in the investment laws of other countries.  

7. Finally, subparagraph (d) introduces a clause that was suggested in the course 

of NEDLAC's consultative process. Because the Bill seeks to ensure a number 

of investment protections, while ensuring Government's legitimate right to 

regulate in the public interest, it was proposed that the Bill incorporated 

language to the effect that the Bill should not be read to diminish or depart 

from the rights and obligations that the Constitution and other laws accord to 

investors and their investments. The inclusion of subparagraph (d), therefore, 

serves as an indication that the new investment protection regime is not a 

hostile move against foreign investments, but rather, that all investments, 

foreign and domestic, remain subject to the constitutional and legal mandates. 

We would suggest, however, that the words "and their investments" be added 

as follows: 

   (d) confirm the Bill of Rights in the Constitution and the laws that 
apply to all investors and their investments in the Republic. 

8. This suggestion serves the objective to clarify that both the investor and the 

investment remain subject to the Bill of Rights and the Constitution. We 

believe that an investor and an investment, albeit strongly related, are two 

                                                        
3 World Investment Report 2015, UNCTAD, 25 June 2015, p. xi, available at 

http://unctad.org/en/PublicationsLibrary/wir2015_en.pdf. (last accessed, XX August 2015) 
4 Should Parliament be interested, we would be pleased to provide a more detailed 

explanation of the ways in which different countries are addressing the reform of their 
current foreign investment legal regimes in order to incorporate public policy considerations. 
Such countries include the United States; Australia; the European Union (as a bloc); 
Germany; Brazil; Canada; Norway; and the Pacific Alliance bloc (Mexico, Colombia, Peru and 
Chile).   



 

 

different concepts and may be subject to differing treatment. In international 

investment legal doctrine, it is commonplace that an investment (in particular, 

when it relates to juridical persons), is different from the investor.5 Indeed, 

the Bill already draws a distinction between investor and investment in 

Sections 7 and 8. Accordingly, the proposed clarification would only confirm 

that the Bill does not diminish any rights or obligations that the investors and 

their investments may have under the Constitution and other laws. 

2  THE DEFINITION OF "INVESTMENT" 

9. The importance of a comprehensive and clear definition of the term 

"investment" is critical as it will delimit the scope of application of the Bill.  

10. It appears to us that the drafters of this Bill have adopted a combined 

enterprise- and asset-based definition of the term "investment" in Section 2 of 

the Bill. By way of reference, we note that the Southern African Development 

Community Model BIT 6  2012 ("SADC Model BIT") contains three different 

types of definitions that SADC countries may use in their investment 

negotiations. 7  The first such approach is an enterprise-based approach, 

whereas the other two are permutations of the so-called asset-based approach 

(we present, as an Annex to this submission, a comparative table with the full 

text of these approaches in the SADC Model BIT). As we see it, Sections 2(a) 

and (c) of the Bill adopts the enterprise-based approach, whereas Section 2(b) 

incorporates the asset-based approach. 

11. The definition of investment was an issue of lengthy discussions at the 

NEDLAC consultative process. During the NEDLAC discussions, it was proposed 

that the definition include the essential features that international investment 

law has traditionally recognised, namely: (i) a contribution of money or 

assets; (ii) a certain duration; (iii) an element of risk; and, (iv) a contribution 

to the economic development of the host state (the "Salini test").8  

                                                        
5 As noted by several arbitral tribunals "the 'default position' in international law is 

that a company is legally distinct from its shareholders". See, for instance, Postova Banka, 
A.S. and Istrokapital SE v. The Hellenic Republic; ICSID Case No. ARB/13/8, Award of April 
9, 2015, para. 233; and HICEE B.V. v. Slovak Republic, UNCITRAL, PCA Case No. 2009-11, 
Partial Award of May 23, 2011 

6 The acronym "BIT" stands for "bilateral investment treaty". 
7 SADC Model Bilateral Investment Treaty with commentary pp. 12- and 13. The 

SADC BIT Model provides three definitions of investment: the enterprise definition; a closed 
list asset-based approach (based on the Canada Model BIT); and an open list asset-based 
approach (based on the US Model Text).7 It highlights that the closed list asset-based 
approach, although it has limited list of assets, a broad interpretation may be still given of 
many of the listed items by a tribunal. For the closed list definition which is currently used in 
most SADC BITs, it is recommended in the commentary that it should be rejected in future 
and the enterprise definition adopted as the definition is too broad and ‘allows most assets to 
be covered investment.’ 

8 Salini et al v. Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction, 152 (Jul. 
23, 2001), 42 I.L.M. 609 (2003); and Joy Mining Mach. Ltd. v. Egypt, ICSID Case No. 
ARB/03/11, Decision on Jurisdiction, 153 (Jul. 23, 2001) 19 ICSID Rev 486 (Aug. 6, 2004). 
Some recent tribunals have questioned whether the contribution to economic development of 
the host state should be a requisite element of the definition of "investment". See, in this 
respect, See, for example, Quiborax v. Bolivia, ICSID Case No. ARB/06/2, Decision on 
Jurisdiction, 1 220 (Sept. 27, 2012); Saba Fakes v. Republic of Turkey, ICSID Case No. 



 

 

12. With respect to Section 2(a) of the Bill, we observe (and welcome) that 

Government incorporated some of the elements of the Salini test outlined 

above, notably where it provides that a lawfully established enterprise must be 

seen to have committed its resources of economic value for certain duration, 

in anticipation of making a profit. This definition distinguishes an investment 

from a commercial transaction and restricts every kind of asset from falling 

within the coverage of the investment definition. We are of the opinion that 

this is an acceptable definition as it ensures that an investment is to have 

economic substance within the country. 

13. Section 2(b) of the Bill, for its part, provides that an investment is "the holding 

or acquisition of shares, debentures or other ownership instruments of such an 

enterprise". The reference to "other ownership instruments" under this 

definition creates some ambiguity as to what instruments would fall under this 

definition. The definition could arguably include, for instance, the acquisition of 

intellectual property rights, portfolio investments, leases, licenses, mortgages 

or other foreign interests related to an enterprise and affect its ownership. The 

ownership instruments of an enterprise could also be interpreted too strictly to 

include only debt and equity instruments to the exclusion of other interests 

and rights. This may exclude significant investments made within the country 

from the protection accorded in the Bill. 

14. The Bill differs from its previous version (published in the Government Gazette 

on 1 November 2013 for public consultation), in that the former contained an 

illustrative list of the type of assets that would fall under the coverage of the 

scope of the investment definition. The exclusion of such a list of assets from 

the Bill may remove clarity as to what constitutes an investment. 

15. Parliament could consider whether the definition of investment should remain 

as Section 2 currently stands at the risk of generating confusion; or, 

otherwise, be more explicit along the lines of the definition that the SADC 

Model BIT provides. As noted above, we wish to provide a comparative table 

as an annex to our submission with the different approaches (enterprise-based 

and asset-based) that the SADC Model BIT offers, and how they compare with 

Section 2 of the Bill. Each of these approaches contains an illustrative list of 

assets that are to be considered as integral parts of the investment, which in 

our view adds certitude to the exact scope of Section 2 of the Bill. 

3  INTERPRETATION OF THE BILL 

16. Section 3(c) of the Bill provides that the Act must be interpreted and applied 

in a manner consistent with any relevant convention or international 

agreement (our emphasis) to which the Republic is or becomes a party. 

17. Our interpretation of this section is that the provisions of the Bill must be 

consistent with all international agreements to which South Africa is currently 

                                                                                                                                                
ARB/07/20, Award, T 110 (Jul. 14, 2010); Victor Pey Casado and President Allende Found. v. 
Republic of Chile, ICSID Case No. ARB/98/2, Award, 232 (May 8, 2008); LESI S.p.A. et 
Astaldi S.p.A. v. People's Democratic Republic of Algeria., ICSID Case No. ARB/05/3, 
Decision on Jurisdiction, 1 72 (Jul. 12, 2006) (Available in French). 



 

 

a party. These include Bilateral Investment Treaties (BITs) as well as other 

international agreements such as the South African Development Community 

(SADC) Protocol on Finance and Investment.  

18. Owing to the growing importance of Chinese investments into Africa (including 

South Africa), we would like to draw Parliament's attention to the BIT between 

South Africa and China currently in force.9 In this agreement, the definition of 

investment is significantly broader than the definition of investment in the Bill. 

An investment in terms of this agreement includes:  

Movable and immovable property as well as any property rights, such 

as mortgages, liens and pledges; claims to money or to any other 

performance having an economic value; intellectual property rights, in 

particular copyrights, patents, utility-model patents, registered 

designs, trade-marks, trade-names, trade and business secrets, 

technical processes, know-how and good-will; concessions conferred 

by law, including concessions to search for, or exploit resources. 

19. The agreement also recognises in Articles 3 and 4, the right of investors to fair 

and equitable treatment, the most-favoured nation treatment which is the 

right not to be treated less favourably than the treatment accorded to 

investments and activities associated with such investments and investors of a 

third State.  

20. More importantly, Article 4 of the South Africa – China BIT provides that 

investments of investors shall not be nationalised or expropriated, except for 

public purposes, under domestic legal procedure, on a non-discriminatory 

basis and against compensation. Where such expropriation takes place, it 

provides that the "compensation shall be at least equal to the market value of 

the investment expropriated immediately before the expropriation or before 

the impending expropriation became public knowledge, whichever is the 

earlier, shall include interest at a normal commercial rate until the date of 

payment, shall be made without delay, and be effectively realizable". 

21. Lastly, Article 8 of the South Africa – China BIT recognises ad hoc investor-

state international arbitration as a means of dispute settlement. 

22. It appears that several of the provisions in the South Africa - China BIT 

(including those outlined above) are currently inconsistent with the provisions 

of the Bill. The Bill makes no provision for the traditional investment protection 

standards of fair and equitable treatment of investors or the most-favoured 

nation treatment standard. In addition, the definition of investment has been 

restricted while the compensation for expropriation is now to be determined by 

the provisions of Section 25 of the Constitution which provides for prompt, 

adequate and effective compensation as opposed to market value 

compensation. International arbitration is also now subject to the consent of 

                                                        
9 Agreement Between the Government of the People's Republic of China and the 

Government of the Republic of South Africa concerning the Reciprocal Promotion and 
Protection of Investments, available at 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3359.  



 

 

the government in terms of the Bill and is confined to State-to-State 

proceedings as explained further below. 

23. Similarly, other agreements currently in force reflect these inconsistencies as 

well, such as the South Africa – Czech Republic10; South Africa – Iran11; South 

Africa – Korea12; and South Africa – Zimbabwe BITs.13  

24. As we see it, the drafters of the Bill recognised the inconsistencies between 

some of the provisions in the Bill and South Africa's BITs by making provision 

in Section 14(a) dealing with transitional arrangements for the continued 

applicability of the BITs that are in force. Section 14(a) concerns itself with 

investments made under BITs in force. This means that if an investment of, 

say, Chinese origin is made today, it would be subject to the protections 

provided for in the South Africa – China BIT, including the possibility to have 

investor-state international arbitration. From that perspective, we consider 

that the inclusion of Section 14(a) serves as a conflict-avoidance rule and 

enables a harmonious interpretation of the standards of investment protection 

set out in BITs and the Bill. 

25. However, there are two issues on which the current formulation of Section 

14(a) may require further clarity. First, the mention of "Bilateral Investment 

Treaties" might be opening up a loophole for breach of other international 

agreements other than BITs which are still in force. For example, South Africa 

is a party to the SADC Finance and Investment Protocol and the Protocol 

guarantees fair and equitable treatment, and treatment no less favourable 

than that granted to investors from other states.14 This is qualified with an 

exception that allows states parties in accordance with domestic legislation to 

grant preferential treatment to qualifying investments and investors in order 

to achieve national development objectives while safeguarding the principle of 

non-discrimination.15 

26. It is unclear whether the reference to "Bilateral Investment Treaties" (with 

capital letters) relates to a specific class of international agreements. To the 

extent this lends itself to confusion, we propose to replace this term with the 

following: "international investment agreements concluded in accordance with 

                                                        
10 Agreement between the Czech Republic and the Republic of South Africa for the 

Promotion and Reciprocal Protection of Investments, available at 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/982.  

11 Agreement on Reciprocal Promotion and Protection of Investments between the 

Government of the Islamic Republic of Iran and the Government of the Republic of South 

Africa, available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/1657. 
12 Agreement between the Republic of Korea and the Republic of South Africa for the 

Promotion and Reciprocal Protection of Investments, available at 

http://investmentpolicyhub.unctad.org/Download/TreatyFile/1830.  
13 Agreement between of the Republic of South Africa and the Republic of Zimbabwe 

for the Promotion and Reciprocal Protection of Investments, available at 

http://investmentpolicyhub.unctad.org/Download/TreatyFile/2281.  

14 Article 6 of the SADC, ‘Cooperation on Investment’, Protocol on Finance and 
Investment (2006), available at 
http://www.sadc.int/files/4213/5332/6872/Protocol_on_Finance__Investment2006.pdf. 

15 Ibid, article 7. 



 

 

Section 231 of the Constitution". This formulation is clearer in that it refers to 

all types of international agreements that create disciplines for the protection 

of foreign investments. This addition also ensures that the "agreements" are 

only those that conform to the treaty-making process consecrated in the 

South African Constitution (and not, simply, intergovernmental 

arrangements), thus enhancing transparency and accountability.   

27. Second, Section 14(1) is found under the rubric of "transitional 

arrangements", that is, a provision that has a temporal validity. Since Section 

14(1) appears to have permanent application (that is, applies to any 

international investment agreement in force at the time the investment is 

made), we suggest that Section 14(1) be placed in Section 5 (Application of 

Act) as a second paragraph. 

28. In the light of the above, we suggest the following amendment: 

Application of Act 

5. (1) This Act applies to investments in the Republic which are 
subject to national legislation and made in accordance with the 

requirements set out in section 2.   

(2) Existing investments that were are made under international 
investment agreements concluded in accordance with Section 231 of 
the Constitution Bilateral Investment Treaties will continue to be 
protected for the period and terms stipulated in the treaties. 

… 

Transitional arrangements 

14. (1) Existing investments that were made under Bilateral Investment 
Treaties will continue to be protected for the period and terms stipulated in 
the treaties. 

(2) Any investments made after the termination of any Bilateral Investment 
Treaties such treaties, but before promulgation of this Act, will be governed 
by the general South African law. 

4  THE SUBSTANTIVE STANDARDS OF INVESTMENT PROTECTION 

29.  As recognised by the Bill itself, the substantive standards of investment 

protection are confined to national treatment and security of an investment 

(Section 4(b)). The approach to investment protection that shapes the Bill was 

announced by the dti in the 2008 Bilateral Investment Treaty Policy Review 

Framework Review16, where it recalled the Calvo doctrine, an international law 

principle stating that a country is not obliged to accord foreigners better 

                                                        
16 See Bilateral Investment Treaty Policy Framework Review: Government Position 

Paper, Department of Trade and Industry, June 2009, 5 and 45, available at 
http://www.pmg.org.za/files/docs/090626trade-bi-lateralpolicy.pdf (last accessed, 11 June 
2015).  



 

 

treatment than that accorded to its own nationals.17 Thus, the Bill contains 

investment standards that place foreign and domestic investors and 

investments on an equal footing. In contrast, the Bill has left out a number of 

standards of investment protection typically included in the international 

investment agreements, which afford protection to foreign investors and 

investments regardless of the treatment accorded to domestic investors and 

investments.18  

4.1  The National Treatment Provision 

30. National treatment is a concept that emanates from international trade law 

(notably the law of the former General Agreement on Tariffs and Trade (GATT) 

and, currently, the World Trade Organization (WTO)), and incorporated into 

most international investment agreements.  

31. In a nutshell, national treatment is a non-discrimination principle that requires 

foreign investments to be treated no less favourably than their domestic 

counterparts in like circumstances. There are two points in Section 7 of the bill 

that stand out.  

32. First, the Bill borrows the term "in like circumstances" from bilateral 

investment treaties. The rationale for this term is that, in assessing whether 

foreign investments are being treated less favourably than the treatment 

accorded to domestic investments, the comparison must be made between 

two "comparable" objects. Otherwise, the comparison would yield absurd 

results. 

33. However, the breadth or narrowness of the legal test will determine whether 

two investments are in like circumstances or not. Section 7(2) contains certain 

criteria for determining "like circumstances". Section 7(3) stipulates that the 

criteria in subparagraph (2) "shall not be limited to or be biased towards any 

one factor". Yet it does not specify whether, in a given case, the comparison 

should address all of these factors, or whether this is something left to the 

discretion of the adjudicator. If, in every case, the criteria in Section 7(3) are 

to be cumulative, the legal test for determining that two investments are "in 

like circumstances" appears to be too strict, since they do not only refer to the 

nature of the investment or the economic / business sector where the 

investments operate; some of the criteria also allude to elements of social 

policy (third persons and the local community; employment); environmental 

considerations; or the aim of any measure relating to foreign investments.  

                                                        
17 In 1896, the then Argentine Minister of Foreign Affairs, Carlos Calvo, noted that 

'[t]he responsibility of Governments toward foreigners cannot be greater than that which 
these Governments have towards their own citizens'. Wenshua Shan, Calvo Doctrine, State 

Sovereignty, and the Changing Landscape of International Investment Law, in Wenshua 
Shan et al., Redefining Sovereignty in International Economic Law, (Hart Publishing, 2008), 
249. 

18 These include fair and equitable treatment; most-favoured nation; full protection 
and security; indirect expropriation and measures tantamount to expropriation; and the so-
called "umbrella" clause (that contractual obligations are claimable as part of the special 
protections afforded to foreign investors and not through domestic legislation).  



 

 

34. Parliament could consider whether too strict criteria are appropriate in the 

"like circumstances" analysis. Because there are several considerations in 

Section 7(3), the possibility that two investments will be found to be in "like 

circumstances" is remote. This is not to say that social or environmental 

motives should be excluded. Yet, Sections 7(4) and 11 already contain carve-

out provisions that exclude the application of the national treatment provision 

when it collides with legitimate public policy making. Since issues such as 

employment or environmental protection could be addressed in these carve-

out provisions, it appears that introducing these elements into the "like 

circumstances" analysis should be avoided. Instead, the "like circumstances" 

should be limited to the nature of the investment as well as the economic / 

business sector where both investments operate.  

35. Besides, that two investments are comparable (in like circumstances) is only 

the first step of the legal test laid down in the national treatment provision. 

Once it is found that they are comparable, the analysis must proceed to 

determine whether foreign investments are being treated less favourably than 

the treatment being accorded to domestic investments. The notion of "less 

favourable treatment" does not require equal treatment at all times and in 

every respect. On the contrary, "less favourable treatment" has been 

interpreted as detrimental impact that does not stem from a legitimate 

regulatory distinction.19  

36. Let us give an example. Assume that the Government offers financial 

incentives to companies located in a certain area of the country in order to 

foster economic development in a disadvantaged region. Domestic producers 

of good "X" will receive the incentive; however, a foreign producer of good "X" 

located in a different, wealthier region of the country will not receive the 

incentive. The foreign producer will suffer a detrimental impact compared to 

the domestic competitors; yet such an impact may stem from a legitimate 

regulatory distinction because the Government wishes to uplift the local 

community in a disadvantaged region. In this hypothetical example, there 

would be no less favourable treatment (even if the foreign investment suffered 

some detrimental impact by not benefiting from the same incentives as its 

competitors), and the national treatment provision would not be infringed. 

37. Accordingly, "like circumstances" is an objective standard that, as noted 

above, requires assessing the nature of the investment and the economic / 

business sector where it operates. The circumstances that are to be like are 

those pertaining to the economic and business environment where the 

investments operate. Instead, the subsequent analysis of "less favourable 

treatment" is qualitative and requires weighing and balancing a number of 

regulatory considerations in order to determine whether, on the whole, the 

treatment afforded to foreign investments is less favourable than that 

accorded to domestic investments.  

38. Thus, several of the public policy considerations currently in Section 7(2) could 

be captured in the analysis of "less favourable treatment", rather than in the 

                                                        
19 See, for instance, WTO Appellate Body Report, US – Clove Cigarettes, para. 174. 



 

 

"like circumstances" assessment. Parliament may wonder why this change 

would be more appropriate. It is our submission that, when introducing public 

policy considerations in the "like circumstances" analysis, there is more room 

for arbitrariness because, in this situation, the question would not be whether 

the differential treatment accorded by the government is justified, but whether 

two investments are comparable to one another. In other words, as Section 7 

stands now, certain public policy considerations will qualify the legal 

characterisation of a foreign and a domestic investment; for some public 

policies, two investments would be comparable, whereas for others the very 

same investments would not be comparable. In contrast, the "less favourable 

treatment" analysis is a better place for assessing public policy considerations 

since the crux of the query would be whether the regulatory distinctions 

among investments renders the treatment accorded to foreign investments 

less favourable.  

39. Keeping the distinction between the economic / business nature of "like 

circumstances" and the regulatory function of the "less favourable treatment" 

standard will ensure, from a normative perspective, an appropriate 

assessment of discrimination and will not lend itself to arbitrariness in the 

legal characterisation of a particular investment. 

40.  Second, the Bill only addresses one aspect of non-discrimination in 

international economic law (national treatment). There is another, equally 

important aspect that is often referred to as "most-favoured nation", also 

known as "MFN". The MFN clause requires that foreign investments not be 

treated less favourably than the treatment afforded to other foreign 

investments. The MFN clause is one of the cornerstones of international 

economic relations because it prevents giving preferences to some countries to 

the detriment of others.20 

41. The Bill, however, is silent on the MFN clause. Whether it is an inadvertent 

omission or the dti consciously decided not to include it, we believe that the 

MFN clause is a fundamental principle that would guarantee equal treatment 

among foreign investors that are "in like circumstances". In the absence of a 

formal international treaty between South Africa and another country, the bill 

may, as it currently reads, be understood by the international community as 

affording Government free rein to indiscriminately accord preferential 

investment treatment to certain foreign investments and not to others. Such 

an interpretation would create unnecessary tensions between South Africa and 

those countries whose investors are not beneficiaries of certain preferential 

treatment. 

 

 

 

                                                        
20 It is well established, for instance, that the pre-Second World War trade 

preferences to certain countries and not others were a significant irritant that led to the 
outbreak of the hostilities in 1939. 



 

 

42. In the light of the above, we propose the following language for Section 7: 

Non-Discrimination National treatment 

7. (1) Subject to national legislation and any international agreement 

to which South Africa is or becomes a party in accordance with Section 

231 of the Constitution, foreign investors and their investments must 

not be treated less favourably than South African investors, or other 

foreign investors and their investments, in like circumstances. 

(2) For the purposes of this section, ‘‘like circumstances’’ means the 

requirement for an overall examination of the merits of the case by 

taking into account all the terms of a foreign investment, in particular 

the nature of the investment and the sector in which the foreign 

investments are. including the— 

(a) effect of the foreign investment on the Republic, and the 

cumulative effects of all investments; 

(b) sector that the foreign investments are in; 

(c) aim of any measure relating to foreign investments; 

(d) factors relating to the foreign investor or the foreign investment in 

relation to the measure concerned; 

(e) effect on third persons and the local community; 

(f) effect on employment; and 

(g) direct and indirect effect on the environment. 

(3) For purposes of subsection (1), treatment is no less favourable if 

any detrimental impact on foreign investments stems from a 

legitimate distinction. The examination referred to in subsection (2) 

shall not be limited to or be biased towards any one factor. 

(4) … 

4.2  The "security of investment" provision 

43. Section 8 of the Bill sets out the following: 

Security of investment 

8. The Republic must accord foreign investors and their investments a 

level of security as may be generally provided to domestic investors, 

subject to available resources and capacity. 

44. Section 8 of the Bill contains a clause partly borrowed from international 

investment law. It affords physical protection to the foreign investor. However, 

the level of security which the Bill undertakes to provide is that equivalent to 

the level of security "generally provided to domestic investors". This makes it 

clear that Section 8 is nothing but a national treatment provision (a level of 

protection equivalent to that afforded to domestic investors), and not a stand-

alone "security of investments" provision. This is yet another expression of the 



 

 

dti's firm resolution to apply the Calvo doctrine (explained above) in its 

protection of foreign investments.  

45. There are, however, two issues that Parliament could consider in addressing 

Section 8 of the Bill. First, in order to ensure parallelism, we suggest to add 

the term "and their investments" after "domestic investors". As Section 8 

stands now, the comparison is made between, on the one hand, "foreign 

investors and their investments" and, on the other hand, "domestic investors". 

46. Second, and more critically, the final phrase of Section 8, "subject to available 

resources and capacity", is confusing. If Section 8 were an absolute security of 

investment provision (where the State is committed to providing full security 

to foreign investments regardless of the level of security provided to domestic 

investments), this phrase would serve a purpose, namely, to subject this 

absolute protection to the available resources and capacity. Indeed, under this 

scenario, this phrase would be necessary since the State could not commit to 

something that goes beyond its economic, financial or infrastructural means. 

47. Yet, since the security of investment provision in Section 8 of the bill is framed 

as a relative protection (only to the level of protection provided to domestic 

investors), the phrase "subject to available resources and capacity" is difficult 

to comprehend. Assuming that one can measure the level of security in a scale 

from 0 to 10, does the phrase mean that if the domestic investment is 

afforded a level of security 7, the level of security to the foreign investment 

would also be 7, insofar as there are available resources and capacity? If such 

resources and capacity are insufficient or unavailable, would Section 8 mean 

that a domestic investment can be subject to level of security 7 and the 

foreign investment to a lower level if the resources or capacity is insufficient to 

offer the same level of security to both the domestic and the foreign 

investors?  

48. We do not believe that the intention of Government is to create a situation 

where, following the above example, the foreign investment may be subject to 

a lower level of security if the available resources or capacity are unavailable. 

Rather, the phrase "subject to available resources and capacity" seems, in our 

view, to qualify the level of security provided to both the domestic and the 

foreign investments. Yet, as noted above, this is not clear from the text of 

Section 8 as it currently stands. 

49. In the light of the above, we propose the following amendment: 

8. The Republic must accord foreign investors and their investments a 

level of security as may be generally provided to domestic investors 

and their investments.  

The level of security provided to all investors and their investments 

shall be, subject to available resources and capacity. 

 



 

 

4.3  Right of Establishment  

50. Section 6 of the Bill is titled "right of establishment". Yet the prescriptive part 

of the provision provides: 

6. (1) This Act does not create a right for a foreign investor or 

prospective foreign investor to establish an investment in the 

Republic. 

(2) All investments must be established in compliance with the laws of 

the Republic. 

51. By its terms, Section 6 of the Bill does not "create a right … to establish an 

investment". Under international investment law, it is well established that 

countries may commit to pre-establishment or post-establishment obligations. 

Government has chosen the latter and this submission does not discuss the 

policy decision Government has made. 

52. However, in order to improve the text of Section 6, we believe that the title to 

this provision is misleading because it refers to a "right of establishment" (a 

reader would immediately infer that the provision will make provision for some 

"right"), but in the prescriptive part is noted that the Bill (the Act) does not 

create such a right. Accordingly, we propose that the current prescriptive text 

of Section 6 be moved to Section 4 (Purpose of Act); or, alternatively, the 

current title be replaced with the following: "Establishment of foreign 

investments". 

4.4  Protection of property 

53. The "protection of property" provision in Section 9 of the Bill has undergone 

substantial transformation throughout the review process. We are appreciative 

of Government's reformulation of this provision in the face of NEDLAC's 

consultative process. The current text makes a reference to the right to 

property in terms of Section 25 of the Constitution, which, again, reflects 

Government's resolve to apply the Calvo doctrine in respect of deprivation and 

expropriation of property. As with previous comments, this is a Government's 

policy decision with which we do not interfere in our submission. 

54. Nonetheless, it bears noting that South Africa remains a party to a number of 

international investment agreements and has announced its intention to enter 

into new agreements (provided that they afford sufficient policy / regulatory 

space). In this regard, it would be appropriate to add in Section 9 of the Bill 

the following: 

Protection of property 

9. Investors have the right to property in terms of Section 25 of the 

Constitution or any applicable international agreement to which South 

Africa is a party at the time the investment is made. 

55. We believe that this addition does not conflict with the overall purpose of the 

Bill. It merely reinforces that property rights will be protected, primarily, in 



 

 

terms of Section 25 of the Constitution, and exceptionally, by an international 

agreement to which South Africa has consented to be a party. This is, in our 

opinion, consistent with Sections 3(c) and 14(1) of the Bill, as well as with 

Section 233 of the Constitution. 

4.5  Transfer of funds  

56. Section 10 of the Bill provides that "[a] foreign investor may, in respect of an 

investment, transfer funds subject to taxation and other applicable 

legislation". This provision is consistent with general principles of international 

investment law. We provide no comments thereon. 

5  THE DISPUTE RESOLUTION CLAUSE 

57. Section 12 of the Bill establishes the procedures for the resolution of disputes 

arising out of the application of the Bill. It contains a mediation mechanism; 

guarantees the right to access to competent courts, an independent tribunal or 

statutory body within the Republic; and foresees the possibility of state-to-

state investment arbitration subject to the consent of the government and the 

exhaustion of local remedies. 

58. With respect to mediation, Section 12(1) of the Bill provides that a foreign 

investor, may within six months of becoming aware of an action taken by 

Government, request the dti to facilitate a dispute resolution by appointing a 

mediator or other competent body. We note that the dti (the Department) is 

not bound by any time periods for which it can initiate the process of 

facilitating the dispute resolution. We submit that for the purposes of 

certainty, similar time periods should be applicable to the dti under which it 

will be bound to initiate and conduct the facilitation of a dispute.  

59. In like fashion, Section 12(2) gives discretional powers to the Minister to 

prescribe criteria for the appointment of a mediator. We believe that the use 

of auxiliary verb "may" should be replace with "should" or "shall" in order to 

generate a more forthcoming response from Government. We suggest that 

Sections 12(1) and (2) read is follows: 

Dispute resolution 

12. (1) An investor that has a dispute in respect of action taken by the 

government, which action affected an investment of such foreign 
investor, may within six months of becoming aware of the dispute 
request the Department or any other competent authority to facilitate 
the resolution of such dispute by appointing a mediator or other 
competent body.  

(2) The Department or any other competent authority shall, within XX 

months from the filing of a request, appoint a mediator or other 
competent body and shall, at all times, seek to find a mutually agreed 
solution. 

(32) The Minister may shall / should prescribe criteria for the 
appointment of a mediator and the conduct of the mediation. 



 

 

60. We consider that this amendment does not modify the essence of the 

provision but creates greater engagement from Government in trying to find a 

solution. Section 12(1), as it currently stands, gives full discretion to the 

authority to engage with the aggrieved investor or disregard the request for 

mediation at all. The proposed amendment, however, seeks to create more 

accountability on the part of Government by implementing time limits and an 

obligation to engage with a view to finding a mutually agreed solution. At the 

same time, the verb "seek" is essential because the parties might not, through 

mediation, reach a solution. Thus, the proposed amendment simply seeks to 

bind Government to by pro-active and "seek" to find a mutually agreed 

solution. Put technically, this would be an obligation of "means" and not of 

"result".  

61. With respect to international arbitration, Section 12(5) of the Bill provides that 

the government may consent to international arbitration between states. 

Parliament could observe that this constitutes a departure from the practice in 

international investment law where disputes usually take place between 

individual foreign investors and the government of the host country. Investor-

state dispute settlement ("ISDS") has however sparked a great deal of 

criticism over the last decade because it is believed that foreign investors are 

afforded the right to challenge legitimate policies put in place by the host 

country. Notably, South Africa has championed a process on the international 

level that seek to do away with ISDS and, today, a fair number of countries 

are following suit. Whilst this submission does not seek to take sides on the 

investor-state v state-state dispute settlement debate, it is noteworthy that 

countries, such as Brazil, are now concluding investment treaties where the 

disputes arising out thereof, are to be dealt with by state-to-state arbitral 

proceedings.21 Along similar lines, the SADC Protocol also provides for state-

to-state dispute settlement, thereby eliminating investor-state dispute 

settlement system that had caused outrage a few years ago as a result of the 

Mike Campbell (Pvt) Ltd et al. v Zimbabwe dispute.22 

62. Yet, we see that certain aspects of Section 12(5) could be improved. First, 

there is no reference to what applicable law will guide this form of 

international arbitration and similarly, this affects what will be the choice of 

forum for such international arbitration. The Bill is not clear whether the law 

applicable by the international arbitral tribunal is the Bill; the relevant 

international investment treaty; or both. If the international arbitral tribunal is 

called upon to pass on the interpretation and application of the Bill, Section 3 

enjoins to interpret the Bill in accordance with the Constitution. Does that 

mean that the international arbitral tribunal will interpret the Bill having regard 

to the Constitution? In addition, the lack of clarity of Section 12(5) creates an 

oddity that allows an international tribunal to decide what is constitutional or 

not given the fact that Section 9 of the Bill is to be regulated in terms of 

Section 25 of the Constitution. Accordingly, in expropriation cases, would the 

                                                        
21 See, in this respect, the Brazil – Angola BIT (April 2015); Brazil – Mexico BIT (May 

2015); and the Brazil – Mozambique BIT (June 2015). 
22 Mike Campbell (PVT) Ltd et al v. The Republic of Zimbabwe, (Award, 2008), SADC 

(T) Case N. 2/2007, available at http://www.saflii.org/sa/cases/SADCT/2008/2.pdf.  



 

 

international arbitral tribunal interpret and apply Section 25 of the Constitution 

and / or the Expropriation Act?  

63. In our view, the Bill has not fully addressed the potential complexities that 

would arise from Section 12(5) of the Bill. Whilst we believe that this provision 

is a valuable resource, clarification may be needed. In particular, we propose 

that Section 12(5) clearly state what the governing law will be for such 

arbitration, namely, the investment treaty between the parties to the dispute.    

64. Finally, Section 12(5) is drafted in a permissible manner. Whilst instituting 

proceedings against another state should be a sovereign decision within the 

remit of Government, Parliament could consider the possibility of introducing a 

mechanism whereby a South African investor could prompt Government to 

initiate arbitration proceedings when some of the standards of investment 

protection have been violated in another country. Thus, we propose that 

Parliament introduce a mechanism, following current Section 12(5), where the 

investor may request the dti "the Department" to institute proceedings against 

a country that is alleged to have violated any of the investment protections set 

out in the BIT between South Africa and that country. The obligation for 

Government would be to accord sympathetic consideration to this request and 

motivate a negative response.  

65. We believe that a provision of the sort would only enhance transparency and 

accountability. It is important that Government stands out for its own 

investors. At the same time, Government may decline the request on a 

number of grounds such as, the lack of merit in the alleged claim; the relative 

importance of the investment; and the particular legal, political and economic 

relations between South Africa and the country concerned. The administrative 

mechanism we propose would not bind Government to institute proceedings 

but would require it to provide a reasoned explanation as to why it is not 

pursuing the protection of a South African investor / investment abroad. This 

will provide investors with some certainty regarding the available options for 

dispute resolution where domestic remedies have been exhausted without 

satisfaction for disputing investors. 

66. Hence, we propose the following language for Section 12 of the Bill: 

Dispute resolution 

12. 

… 

(5) The government may consent to international arbitration in respect 
of investments covered by this Act, subject to the exhaustion of 

domestic remedies. Such arbitration will be conducted between the 

Republic and the home state of the applicable investor, and shall 
concern the interpretation and application of the relevant investment 
agreement governing the relations between the Republic and the state 
concerned. 

(6) A domestic investor who has been aggrieved by a measure taken 
by another state in a manner inconsistent with an international 



 

 

investment agreement in force between that state and the Republic, 

may request the Department to initiate consultations and, if 
necessary, international arbitration against such a state in order to 
resolve the dispute.  

(7) If the Department declines the request, it shall explain the reasons 
therefor. If the Department accepts to initiate international arbitration, 
the costs and expenses in relation to such proceedings must be borne 

by the investor concerned.   

(8) The Minister shall / should develop guidelines governing the 
circumstances and the procedure under which an investor can request 
the Department to initiate state-to-state international arbitration. 

 

7. CONCLUSION 

We would like to thank Parliament for the opportunity to make this 

submission. We welcome the robust consultations undertaken by the dti in 

the drafting of this Bill and incorporating some of the concerns raised during 

the consultation process into the Bill that has been tabled in Parliament. We 

agree with the spirit and objectives of the Bill that seeks to promote the 

sovereign right of South Africa to regulate its affairs in a manner that does 

not hinder the attraction of the Republic for foreign investment. We stand 

ready to table our submissions in an oral hearing before Parliament should 

the Portfolio Committee on Trade and Industry deem it appropriate.  



 

 

ANNEX: Definition of Investment 

Section 2 of the Bill Article 2 of the SADC model BIT 

(enterprise-based approach) 

Article 2 of the SADC model BIT                       

(asset-based approach: first option) 

Article 2 of the SADC model BIT    

(asset-based approach: second option) 

Investment 

2. For the purpose of this 

Act, an investment is— 

(a) any lawful enterprise 

established, acquired or 

expanded by an investor in 

accordance with the laws of 

the Republic, committing 

resources of economic value 

over a reasonable period of 

time, in anticipation of 
profit; 

(b) the holding or acquisition 

of shares, debentures or 

other ownership instruments 

of such an enterprise; or  

(c) the holding, acquisition, 

or merger with another 

enterprise outside the 

Republic, only in so far as 

such holding, acquisition or 

merger with another 

enterprise outside the 
Republic has an effect on an 

investment in the Republic. 

Investment means an enterprise within the 

territory of one State Party established, acquired or 

expanded by an investor of the other State Party, 

including through the constitution, maintenance or 

acquisition of a juridical person or the acquisition of 

shares, debentures or other ownership instruments 

of such an enterprise, provided that the enterprise is 

established or acquired in accordance with the laws 

of the Host State[; and [registered] [approved] 

[recognized] in accordance with the legal 

requirements of the Host State]. An enterprise may 

possess assets such as:  

1. Shares, stocks, debentures and other equity 

instruments of the enterprise or another enterprise  

2. A debt security of another enterprise  

3. Loans to an enterprise  

4. Movable or immovable property and other 

property rights such as mortgages, liens or pledges  

5. Claims to money or to any performance under 

contract having a financial value  

6. Copyrights, know-how, goodwill and industrial 

property rights such as patents, trademarks, 

industrial designs and trade names, to the extent 

they are recognized under the law of the Host State  

7. Rights conferred by law or under contract, 

including licences to cultivate, extract or exploit 

natural resources.  

For greater certainty, Investment does not include:  

1. Debt securities issued by a government or loans 

to a government  

2. Portfolio investments  

3. Claims to money that arise solely from 

commercial contracts for the sale of goods or 

services by a national or enterprise in the territory of 

Investment means the following assets admitted or established in 

accordance with the laws and regulations of the Party in whose territory 

the investment is made:  

1. An enterprise  

2. An equity security of an enterprise  

3. A debt security of an enterprise  

(a) where the enterprise is an affiliate of the investor, or  

(b) where the original maturity of the debt security is at least three years, 

but does not include a debt security, regardless of original maturity, of a 

State or State enterprise  

4. A loan to an enterprise  

(a) where the enterprise is an affiliate of the investor, or  

(b) where the original maturity of the loan is at least three years, but does 

not include a loan, regardless of original maturity, to a State enterprise  

5. An interest in an enterprise that entitles the owner to share in income 

or profits of the enterprise  

6. An interest in an enterprise that entitles the owner to share in the 

assets of that enterprise on dissolution, other than a debt security or a 

loan excluded from subparagraphs (3) or (4) of this Article  

7. Real estate or other property, tangible or intangible, acquired in the 

expectation or used for the purpose of economic benefit or other business 

purposes  

8. Interests arising from the commitment of capital or other resources in 

the territory of a Party to economic activity in such territory, such as under 

(a) contracts involving the presence of an investor’s property in the 

territory of the Party, including turnkey or construction contracts, or 

concessions, or (b) contracts where remuneration depends substantially 

on the production, revenues or profits of an enterprise  

9. For greater certainty, an investment for the purposes of this Agreement 

does not include assets that are solely in the nature of portfolio 

investments; goodwill; market share, whether or not it is based on foreign 

origin trade, or rights to trade; claims to money deriving solely from 

commercial contracts for the sale of goods or services to or from the 

territory of a Party to the territory of the other Party, or a loan to a Party 

Investment means assets admitted or established in 

accordance with the laws and regulations of the Party in 

whose territory the investment is made, and includes:  

1. Movable and immovable property and other related 

property rights such as mortgages, liens and pledges  

2. Claims to money, goods, services or other 

performance having economic value  

3. Stocks, shares and debentures of enterprises and 

interest in the property of such enterprises  

4. Intellectual property rights, technical processes, 

know-how, goodwill and other benefits or advantages 

associated with a business operating in the territory of 

the Party in which the investment is made  

5. Business concessions conferred by law or under 

contract, including (a) contracts to build, operate, 

own/transfer, rehabilitate, expand, restructure and/or 

improve infrastructure, and (b) concessions to search 

for, cultivate, extract or exploit natural resources  

6. For greater certainty, an investment for the purposes 

of this Agreement does not include assets that are solely 

in the nature of portfolio investment; goodwill; market 

share, whether or not it is based on foreign origin trade, 

or rights to trade; claims to money deriving solely from 

commercial contracts for the sale of goods or services to 

or from the territory of a Party to the territory of the 

other Party, or a loan to a Party or to a State enterprise; 

a bank letter of credit; or the extension of credit in 

connection with a commercial transaction, such as trade 

financing.  

7. In order to qualify as an investment under this 

Agreement, an asset must have the characteristics of an 

investment, such as the [substantial] commitment of 

capital or other resources, the expectation of gain or 

profit, the assumption of risk, and significance for the 

Host State’s development. 



 

 

a Party to an enterprise in the territory of another 

Party, or the extension of credit in connection with a 

commercial transaction, or any other claims to 

money that do not involve the kind of interests set 

out in subparagraphs (a) through (g) above. 

or to a State enterprise; a bank letter of credit; the extension of credit in 

connection with a commercial transaction, such as trade financing; or a 

loan to, or debt security issued by a State Party or a State enterprise 

thereof.  

10. In order to qualify as an investment under this Agreement, an asset 

must have the characteristics of an investment, such as the [substantial] 

commitment of capital or other resources, the expectation of gain or 

profit, the assumption of risk, and significance for the Host State’s 

development. 

 

 


