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BRIEFING NOTE: SELECT COMMITTEE SECURITY AND JUSTICE

PROCLAMATION – ENTITIES INVOLVED IN TERRORIST AND RELATED ACTIVITIES

12 AUGUST 2015

1. Introduction

The United Nations has set up a sanctions committee which must list individuals and entities who are part of or linked to Al-Qaida and the Taliban. The Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004 provides for enforcement of these sanctions. 

The notifications by the President in respect of entities identified by the United Nations Security Council, under section 25 of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004 (Act No. 33 of 2004) (POCDATARA) are legislatively mandated through a Government Gazette proclamation.
2. Legislative Provisions

The Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004 provides for the following:

· To provide for measures to prevent and combat terrorist and related activities;

· to provide for an offence of terrorism and other offences associated or connected with terrorist activities; 

· to provide for Convention offences; 

· to give effect to international instruments dealing with terrorist and related activities; 

· to provide for a mechanism to comply with United Nations Security Council Resolutions, which are binding on member States, in respect of terrorist and related activities; 

· to provide for measures to prevent and combat the financing of terrorist and related activities; to provide for investigative measures in respect of terrorist and related activities; and to provide for matters connected therewith.
Resolution of United Nations Security Council
Section 25: Notification by President in respect of entities identified by United Nations Security Council
The President must, by Proclamation in the Gazette, and other appropriate means of publication, give notice that the Security Council of the United Nations, under Chapter VII of the Charter of the United Nations, has identified a specific entity as being -

(a) an entity who commits, or attempts to commit, any terrorist and related activity or participates in or facilitates the commission of any terrorist and related activity; or

(b) an entity against whom Member States of the United Nations must take the actions specified in Resolutions of the said Security Council, in order to combat or prevent terrorist and related activities.

Section 26: Parliamentary Supervision
Every Proclamation issued under section 25 shall be tabled in Parliament for its consideration and decision and Parliament may thereupon take such steps as it may consider necessary.

The Constitution

Section 231: International Agreements
1. The negotiating and signing of all international agreements is the responsibility of the national executive.

2. An international agreement binds the Republic only after it has been approved by resolution in both the National Assembly and the National Council of Provinces, unless it is an agreement referred to in subsection (3).

3. An international agreement of a technical, administrative or executive nature, or an agreement which does not require either ratification or accession, entered into by the national executive, binds the Republic without approval by the National Assembly and the National Council of Provinces, but must be tabled in the Assembly and the Council within a reasonable time.

4. Any international agreement becomes law in the Republic when it is enacted into law by national legislation; but a self-executing provision of an agreement that has been approved by parliament is law in the Republic unless it is inconsistent with the Constitution or an Act of Parliament.

3. Conclusion

Therefore in terms of Section 25 of the Protection of Constitutional Democracy against Terrorist and Related Activities, 2004, in South Africa, there are no entities committing terrorist acts which have to be listed as per Section 25 and therefore no further steps need to be taken by parliament in terms of Section 26.

However, in terms of S 231(3) of the Constitution this proclamation must be tabled in this Committee.

Possible Questions:

1. How do you determine whether there are entities conducting terrorist activities?

2. What steps should be taken in the event that such entities are discovered?
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