ANNEXURE

SECTIONS OF ACTS TO WHICH AMENDMENTS ARE PROPOSED

CRIMINAL PROCEDURE ACT 51/1977

59.   Bail before first appearance of accused in lower court.—

(1)  
(a)  An accused who is in custody in respect of any offence, other than an offence referred to in Part II or Part III of Schedule 2 may, before his or her first appearance in a lower court, be released on bail in respect of such offence by any police official of or above the rank of non-commissioned officer, in consultation with the police official charged with the investigation, if the accused deposits at the police station the sum of money determined by such police official.

(b)  The police official referred to in paragraph (a) shall, at the time of releasing the accused on bail, complete and hand to the accused a recognizance on which a receipt shall be given for the sum of money deposited as bail and on which the offence in respect of which the bail is granted and the place, date and time of the trial of the accused are entered.

(c)  The said police official shall forthwith forward a duplicate original of such recognizance to the clerk of the court which has jurisdiction.

(2)  Bail granted under this section shall, if it is of force at the time of the first appearance of the accused in a lower court, but subject to the provisions of section 62, remain in force after such appearance in the same manner as bail granted by the court under section 60 at the time of such first appearance.

Schedule 2
PART I

(Section 35)

Any offence under any law relating to the illicit possession, conveyance or supply of dependence-producing drugs or intoxicating liquor.

Any offence under any law relating to the illicit dealing in or possession of precious metals or precious stones.

Breaking or entering any premises, whether under the common law or a statutory provision, with intent to commit an offence.

Theft, whether under the common law or a statutory provision.

PART II

(Sections 59, 72)

Treason.

Sedition.

Murder.

Rape or compelled rape as contemplated in sections 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively.

Any sexual offence against a child or a person who is mentally disabled as contemplated in Part 2 of Chapter 3 or the whole of Chapter 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively.

Trafficking in persons for sexual purposes by a person contemplated in section 71 (1) or (2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Robbery.

Assault, when a dangerous wound is inflicted.

Arson.

Breaking or entering any premises, whether under the common law or a statutory provision, with intent to commit an offence.

Theft, whether under the common law or a statutory provision, receiving stolen property knowing it to have been stolen, fraud, forgery or uttering a forged document knowing it to have been forged, in each case if the amount or value involved in the offence exceeds R2 500.

Any offence under any law relating to the illicit dealing in or possession of precious metals or precious stones.

Any offence under any law relating to the illicit—

(a) possession of—
(i)
dagga exceeding 115 grams; or

(ii)any other dependence-producing drugs; or

(b) conveyance or supply of dependence-producing drugs.

Any offence relating to the coinage.

Any conspiracy, incitement or attempt to commit any offence referred to in this Part.

Any person who—

(a) commits torture;

(b) attempts to commit torture; or

(c) incites, instigates, commands or procures any person to commit torture,

is guilty of the offence of torture and is on conviction liable to imprisonment, including imprisonment for life.

Any person who participates in torture, or who conspires with a public official to aid or procure the commission of or to commit torture, is guilty of the offence of torture and is on conviction liable to imprisonment, including imprisonment for life.

PART III

(Sections 59, 61, 72, 184, 185, 189)

Public violence.

Arson.

Murder.

Kidnapping.

Childstealing.

Robbery.

Housebreaking, whether under the common law or a statutory provision, with intent to commit an offence.

Contravention of the provisions of sections 1 and 1A of the Intimidation Act, 1982 (Act No. 72 of 1982).

Any conspiracy, incitement or attempt to commit any of the above-mentioned offences.

Treason.

Any person who—

(a) commits torture;

(b) attempts to commit torture; or

(c) incites, instigates, commands or procures any person to commit torture,

is guilty of the offence of torture and is on conviction liable to imprisonment, including imprisonment for life.

Any person who participates in torture, or who conspires with a public official to aid or procure the commission of or to commit torture, is guilty of the offence of torture and is on conviction liable to imprisonment, including imprisonment for life.

59A.   Attorney-general may authorise release on bail.—

(1)  An attorney-general, or a prosecutor authorised thereto in writing by the attorney-general concerned, may, in respect of the offences referred to in Schedule 7 and in consultation with the police official charged with the investigation, authorise the release of an accused on bail.

(2)  For the purposes of exercising the functions contemplated in subsections (1) and (3) an attorney-general may, after consultation with the Minister, issue directives.

(3)  The effect of bail granted in terms of this section is that the person who is in custody shall be released from custody—

(a)
upon payment of, or the furnishing of a guarantee to pay, the sum of money determined for his or her bail at his or her place of detention contemplated in section 50 (1) (a);

(b)
subject to reasonable conditions imposed by the attorney-general or prosecutor concerned; or

(c)
the payment of such sum of money or the furnishing of such guarantee to pay and the imposition of such conditions.

(4)  An accused released in terms of subsection (3) shall appear on the first court day at the court and at the time determined by the attorney-general or prosecutor concerned and the release shall endure until he or she so appears before the court on the first court day.

(5)  The court before which a person appears in terms of subsection (4)—

(a)
may extend the bail on the same conditions or amend such conditions or add further conditions as contemplated in section 62; or

(b)
shall, if the court does not deem it appropriate to exercise the powers contemplated in paragraph (a), consider the bail application and, in considering such application, the court has the jurisdiction relating to the powers, functions and duties in respect of bail proceedings in terms of section 60.

(6)  The provisions of section 64 with regard to the recording of bail proceedings by a court apply, with the necessary changes, in respect of bail granted in terms of this section.

(7)  For all purposes of this Act, but subject to the provisions of this section, bail granted in terms of this section shall be regarded as bail granted by a court in terms of section 60.

Schedule 7
(Section 59A)

Public violence. 

Culpable homicide.

Bestiality as contemplated in section 13 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Assault, involving the infliction of grievous bodily harm.

Arson.

Housebreaking, whether under the common law or a statutory provision, with intent to commit an offence.

Malicious injury to property.

Robbery, other than a robbery with aggravating circumstances, if the amount involved in the offence does not exceed R20 000,00.

Theft and any offence referred to in section 264 (1) (a), (b) and (c), if the amount involved in the offence does not exceed R20 000,00.

Any offence in terms of any law relating to the illicit possession of dependence-producing drugs.

Any offence relating to extortion, fraud, forgery or uttering if the amount of value involved in the offence does not exceed R20 000,00.

Any conspiracy, incitement or attempt to commit any offence referred to in this Schedule.

60.   Bail application of accused in court.—
(1)  
(a)  An accused who is in custody in respect of an offence shall, subject to the provisions of section 50 (6), be entitled to be released on bail at any stage preceding his or her conviction in respect of such offence, if the court is satisfied that the interests of justice so permit.

 (b)  Subject to the provisions of section 50 (6) (c), the court referring an accused to any other court for trial or sentencing retains jurisdiction relating to the powers, functions and duties in respect of bail in terms of this Act until the accused appears in such other court for the first time.

(c)  If the question of the possible release of the accused on bail is not raised by the accused or the prosecutor, the court shall ascertain from the accused whether he or she wishes that question to be considered by the court.

(2)  In bail proceedings the court—

(a)
may postpone any such proceedings as contemplated in section 50 (6);

(b)
may, in respect of matters that are not in dispute between the accused and the prosecutor, acquire in an informal manner the information that is needed for its decision or order regarding bail;

(c)
may, in respect of matters that are in dispute between the accused and the prosecutor, require of the prosecutor or the accused, as the case may be, that evidence be adduced;

(d)
shall, where the prosecutor does not oppose bail in respect of matters referred to in subsection (11) (a) and (b), require of the prosecutor to place on record the reasons for not opposing the bail application.

(2A)  The court must, before reaching a decision on the bail application, take into consideration any pre-trial services report regarding the desirability of releasing an accused on bail, if such a report is available.

(2B) 
 (a)  If the court is satisfied that the interests of justice permit the release of an accused on bail as provided for in subsection (1), and if the payment of a sum of money is to be considered as a condition of bail, the court must hold a separate inquiry into the ability of the accused to pay the sum of money being considered or any other appropriate sum.

(b)  If, after an inquiry referred to in paragraph (a), it is found that the accused is—
(i)
unable to pay any sum of money, the court must consider setting appropriate conditions that do not include an amount of money for the release of the accused on bail or must consider the release of the accused in terms of a guarantee as provided for in subsection (13) (b); or
(ii)
able to pay a sum of money, the court must consider setting conditions for the release of the accused on bail and a sum of money which is appropriate in the circumstances.

 (3)  If the court is of the opinion that it does not have reliable or sufficient information or evidence at its disposal or that it lacks certain important information to reach a decision on the bail application, the presiding officer shall order that such information or evidence be placed before the court.

(4)  The interests of justice do not permit the release from detention of an accused where one or more of the following grounds are established:

(a)
Where there is the likelihood that the accused, if he or she were released on bail, will endanger the safety of the public or any particular person or will commit a Schedule 1 offence;

(b)
where there is the likelihood that the accused, if he or she were released on bail, will attempt to evade his or her trial; or

(c)
where there is the likelihood that the accused, if he or she were released on bail, will attempt to influence or intimidate witnesses or to conceal or destroy evidence; or

(d)
where there is the likelihood that the accused, if he or she were released on bail, will undermine or jeopardise the objectives or the proper functioning of the criminal justice system, including the bail system;

(e)
where in exceptional circumstances there is the likelihood that the release of the accused will disturb the public order or undermine the public peace or security;

 (5)  In considering whether the ground in subsection (4) (a) has been established, the court may, where applicable, take into account the following factors, namely—

(a)
the degree of violence towards others implicit in the charge against the accused;

(b)
any threat of violence which the accused may have made to any person;

(c)
any resentment the accused is alleged to harbour against any person;

(d)
any disposition to violence on the part of the accused, as is evident from his or her past conduct;

(e)
any disposition of the accused to commit offences referred to in Schedule l, as is evident from his or her past conduct;

(f)
the prevalence of a particular type of offence;

(g)
any evidence that the accused previously committed an offence referred to in Schedule l while released on bail; or

(h)
any other factor which in the opinion of the court should be taken into account.

(6)  In considering whether the ground in subsection (4) (b) has been established, the court may, where applicable, take into account the following factors, namely—

(a)
the emotional, family, community or occupational ties of the accused to the place at which he or she is to be tried;

(b)
the assets held by the accused and where such assets are situated;

(c)
the means, and travel documents held by the accused, which may enable him or her to leave the country;

(d)
the extent, if any, to which the accused can afford to forfeit the amount of bail which may be set;

(e)
the question whether the extradition of the accused could readily be effected should he or she flee across the borders of the Republic in an attempt to evade his or her trial;

(f)
the nature and the gravity of the charge on which the accused is to be tried;

(g)
the strength of the case against the accused and the incentive that he or she may in consequence have to attempt to evade his or her trial;

(h)
the nature and gravity of the punishment which is likely to be imposed should the accused be convicted of the charges against him or her;

(i) the binding effect and enforceability of bail conditions which may be imposed and the ease with which such conditions could be breached; or

(j)
any other factor which in the opinion of the court should be taken into account.

(7)  In considering whether the ground in subsection (4) (c) has been established, the court may, where applicable, take into account the following factors, namely—

(a)
the fact that the accused is familiar with the identity of witnesses and with the evidence which they may bring against him or her;

(b)
whether the witnesses have already made statements and agreed to testify;

(c)
whether the investigation against the accused has already been completed;

(d)
the relationship of the accused with the various witnesses and the extent to which they could be influenced or intimidated;

(e)
how effective and enforceable bail conditions prohibiting communication between the accused and witnesses are likely to be;

(f)
whether the accused has access to evidentiary material which is to be presented at his or her trial;

(g)
the ease with which evidentiary material could be concealed or destroyed; or

(h)
any other factor which in the opinion of the court should be taken into account.

(8)  In considering whether the ground in subsection (4) (d) has been established, the court may, where applicable, take into account the following factors, namely—

(a)
the fact that the accused, knowing it to be false, supplied false information at the time of his or her arrest or during the bail proceedings;

(b)
whether the accused is in custody on another charge or whether the accused is on parole;

(c)
any previous failure on the part of the accused to comply with bail conditions or any indication that he or she will not comply with any bail conditions; or

(d)
any other factor which in the opinion of the court should be taken into account.

(8A)  In considering whether the ground in subsection (4) (e) has been established, the court may, where applicable, take into account the following factors, namely—

(a)
whether the nature of the offence or the circumstances under which the offence was committed is likely to induce a sense of shock or outrage in the community where the offence was committed;

(b)
whether the shock or outrage of the community might lead to public disorder if the accused is released;

(c)
whether the safety of the accused might be jeopardized by his or her release;

(d)
whether the sense of peace and security among members of the public will be undermined or jeopardized by the release of the accused;

(e)
whether the release of the accused will undermine or jeopardize the public confidence in the criminal justice system; or

(f)
any other factor which in the opinion of the court should be taken into account.

 (9)  In considering the question in subsection (4) the court shall decide the matter by weighing the interests of justice against the right of the accused to his or her personal freedom and in particular the prejudice he or she is likely to suffer if he or she were to be detained in custody, taking into account, where applicable, the following factors, namely—

(a)
the period for which the accused has already been in custody since his or her arrest;

(b)
the probable period of detention until the disposal or conclusion of the trial if the accused is not released on bail;

(c)
the reason for any delay in the disposal or conclusion of the trial and any fault on the part of the accused with regard to such delay;

(d)
any financial loss which the accused may suffer owing to his or her detention;

(e)
any impediment to the preparation of the accused’s defence or any delay in obtaining legal representation which may be brought about by the detention of the accused;

(f)
the state of health of the accused; or

(g)
any other factor which in the opinion of the court should be taken into account.

(10)  Notwithstanding the fact that the prosecution does not oppose the granting of bail, the court has the duty, contemplated in subsection (9), to weigh up the personal interests of the accused against the interests of justice.

(11)  Notwithstanding any provision of this Act, where an accused is charged with an offence referred to—

(a)
in Schedule 6, the court shall order that the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that exceptional circumstances exist which in the interests of justice permit his or her release;

(b)
in Schedule 5, but not in Schedule 6, the court shall order that the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that the interests of justice permit his or her release.

 (11A)  (a)  If the attorney-general intends charging any person with an offence referred to in Schedule 5 or 6 the attorney-general may, irrespective of what charge is noted on the charge sheet, at any time before such person pleads to the charge, issue a written confirmation to the effect that he or she intends to charge the accused with an offence referred to in Schedule 5 or 6.

(b)  The written confirmation shall be handed in at the court in question by the prosecutor as soon as possible after the issuing thereof and forms part of the record of that court.

(c)  Whenever the question arises in a bail application or during bail proceedings whether any person is charged or is to be charged with an offence referred to in Schedule 5 or 6, a written confirmation issued by an attorney-general under paragraph (a) shall, upon its mere production at such application or proceedings, be prima facie proof of the charge to be brought against that person.

 (11B)  (a)  In bail proceedings the accused, or his or her legal adviser, is compelled to inform the court whether—
(i) the accused has previously been convicted of any offence; and
(ii) there are any charges pending against him or her and whether he or she has been released on bail in respect of those charges.

(b)  Where the legal adviser of an accused on behalf of the accused submits the information contemplated in paragraph (a), whether in writing or orally, the accused shall be required by the court to declare whether he or she confirms such information or not.

(c)  The record of the bail proceedings, excluding the information in paragraph (a), shall form part of the record of the trial of the accused following upon such bail    proceedings: Provided that if the accused elects to testify during the course of the bail proceedings the court must inform him or her of the fact that anything he or she says, may be used against him or her at his or her trial and such evidence becomes admissible in any subsequent proceedings.

(d)  An accused who wilfully—
(i)
fails or refuses to comply with the provisions of paragraph (a); or
(ii)
furnishes the court with false information required in terms of paragraph (a), shall be guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding two years.

(12)  The court may make the release of an accused on bail subject to conditions which, in the court’s opinion, are in the interests of justice.

(13)  The court releasing an accused on bail in terms of this section, may order that the accused—

(a)
deposit with the clerk of any magistrate’s court or the registrar of any High Court, as the case may be, or with a correctional official at the correctional facility where the accused is in custody or with a police official at the place where the accused is in custody, the sum of money determined by the court in question; or

(b)
shall furnish a guarantee, with or without sureties, that he or she will pay and forfeit to the State the amount that has been set as bail, or that has been increased or reduced in terms of section 63 (1), in circumstances in which the amount would, had it been deposited, have been forfeited to the State.

 (14)  Notwithstanding anything to the contrary contained in any law, no accused shall, for the purposes of bail proceedings, have access to any information, record or document relating to the offence in question, which is contained in, or forms part of, a police docket, including any information, record or document which is held by any police official charged with the investigation in question, unless the prosecutor otherwise directs: Provided that this subsection shall not be construed as denying an accused access to any information, record or document to which he or she may be entitled for purposes of his or her trial.

Schedule 5
Treason.

Murder.

Attempted murder involving the infliction of grievous bodily harm.

Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively, in circumstances other than those referred to in Schedule 6.

Any trafficking related offence by a commercial carrier as contemplated in section 71 (6) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Any offence referred to in section 13 (f) of the Drugs and Drug Trafficking Act, 1992 (Act No. 140 of 1992), if it is alleged that—

(a)
the value of the dependence-producing substance in question is more than R50 000,00; or

(b)
the value of the dependence-producing substance in question is more than R10 000,00 and that the offence was committed by a person, group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy; or

(c)
the offence was committed by any law enforcement officer.

Any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or armament, or the possession of an automatic or semi-automatic firearm, explosives or armament.

Any offence in contravention of section 36  of the Arms and Ammunition Act, 1969 (Act No. 75 of 1969), on account of being in possession of more than 1 000 rounds of ammunition intended for firing in an arm contemplated in section 39 (2) (a) (i) of that Act.

Any offence relating to exchange control, extortion, fraud, forgery, uttering, theft, or any offence referred to in Part 1 to 4, or section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004—

(a)
involving amounts of more than R500 000,00; or

(b)
involving amounts of more than R100 000,00, if it is alleged that the offence was committed by a person, group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy; or

(c)
if it is alleged that the offence was committed by any law enforcement officer—
(i)
involving amounts of more than R10 000,00; or
(ii)
as a member of a group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy.

Sexual assault, compelled sexual assault or compelled self-sexual assault as contemplated in section 5, 6 or 7 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively on a child under the age of 16 years.

An offence referred to in Schedule 1—

(a)
and the accused has previously been convicted of an offence referred to in Schedule 1; or

(b)
which was allegedly committed whilst he or she was released on bail in respect of an offence referred to in Schedule 1.

The offences referred to in section 4 (2) or (3), 13 or 14 (in so far as it relates to the aforementioned sections) of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004.

Schedule 6
(Sections 50 (6), 58 and 60 (11) and (11A))

Murder, when—

(a)
it was planned or premeditated;

(b)
the victim was—
(i)
a law enforcement officer performing his or her functions as such, whether on duty or not, or a law enforcement officer who was killed by virtue of his or her holding such a position; or
(ii)
a person who has given or was likely to give material evidence with reference to any offence referred to in Schedule 1;

(c)
the death of the victim was caused by the accused in committing or attempting to commit or after having committed or having attempted to commit one of the following offences:
(i) Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively; or
(ii)robbery with aggravating circumstances; or

(d)
the offence was committed by a person, group of persons or syndicate acting in the execution or furtherance of a common purpose or conspiracy.

Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively—

(a)
when committed—
(i)
in circumstances where the victim was raped more than once, whether by the accused or by any co-perpetrator or accomplice;
(ii)
by more than one person, where such persons acted in the execution or furtherance of a common purpose or conspiracy;
(iii)
by a person who is charged with having committed two or more offences of rape; or
(iv)
by a person, knowing that he has the acquired immune deficiency syndrome or the human immunodeficiency virus;

(b)
where the victim—
(i)
is a person under the age of 16 years;
(ii)
is a physically disabled person who, due to his or her physical disability, is rendered particularly vulnerable; or
(iii)
is a person who is mentally disabled as contemplated in section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007;

(c)
involving the infliction of grievous bodily harm.

Trafficking in persons for sexual purposes by a person as contemplated in section 71 (1) or (2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Robbery, involving—

(a)
the use by the accused or any co-perpetrators or participants of a firearm;

(b)
the infliction of grievous bodily harm by the accused or any of the co-perpetrators or participants; or

(c)
the taking of a motor vehicle.

An offence referred to in Schedule 5—

(a)
and the accused has previously been convicted of an offence referred to in Schedule 5 or this Schedule; or

(b)
which was allegedly committed whilst he or she was released on bail in respect of an offence referred to in Schedule 5 or this Schedule.

The offences referred to in section 2, 3 (2) (a), 4 (1), 5, 6, 7, 8, 9, 10 or 14 (in so far as it relates to the aforementioned sections) of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004, section 2 (1) and (2) of the Civil Aviation Offences Act, 1972 (Act No. 10 of 1972), section 26 (1) ( j) of the Non-Proliferation of Weapons of Mass Destruction Act, 1993 (Act No. 87 of 1993) and section 56 (1) (h) of the Nuclear Energy Act, 1999 (Act No. 46 of 1999).

PREVENTION OF ORGANISED CRIME ACT 121/1998

1.   Definitions and interpretation of Act.—

(1)  In this Act, unless the context otherwise indicates—

“Account” means the Criminal Assets Recovery Account established under section 63;

“authorised police official” means any official of the South African Police Service who is authorised by the National Director or the National Commissioner of Police to act under this Act;

“Committee” means the Criminal Assets Recovery Committee established in terms of section 65;

 “criminal gang” includes any formal or informal ongoing organisation, association, or group of three or more persons, which has as one of its activities the commission of one or more criminal offences, which has an identifiable name or identifying sign or symbol, and whose members individually or collectively engage in or have engaged in a pattern of criminal gang activity;

“enterprise” includes any individual, partnership, corporation, association, or other juristic person or legal entity, and any union or group of individuals associated in fact, although not a juristic person or legal entity;

“entity” has a corresponding meaning with the expression in section 1 of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004;

 “High Court”, includes for the purposes of Chapters 2, sections 25 to 29 of Chapter 5 and Chapter 6 any judge thereof;

“instrumentality of an offence” means any property which is concerned in the commission or suspected commission of an offence at any time before or after the commencement of this Act, whether committed within the Republic or elsewhere;

“interest” includes any right;

“Minister” means the Minister of Justice;

“National Director” means—

(a)
for the purposes of section 65 (2) (d), the National Director of Public Prosecutions appointed in terms of section 179 (1) (a) of the Constitution;

(b)
for the purposes of sections 2 (4), 71 or 72 the National Director of Public Prosecutions appointed as contemplated in paragraph (a) and includes a Director of Public Prosecutions, an Investigating Director of Public Prosecutions and a Special Director of Public Prosecutions referred to in section 1 of the National Prosecution Authority Act, 1998 (Act No. 32 of 1998), who is authorised thereto in writing by the National Director in a specific case or in general;

(c)
for the purposes of all other relevant provisions of this Act, the National Director of Public Prosecutions appointed as contemplated in paragraph (a) and includes any functionary referred to in section 1 of the National Prosecuting Authority Act, 1998, which is under the control of the National Director and authorised thereto by the National Director in a specific case or in general;

“pattern of criminal gang activity” includes the commission of two or more criminal offences referred to in Schedule 1: Provided that at least one of those offences occurred after the date of commencement of Chapter 4 and the last of those offences occurred within three years after a prior offence and the offences were committed—

(a)
on separate occasions; or

(b)
on the same occasion, by two or more persons who are members of, or belong to, the same criminal gang;

“pattern of racketeering activity” means the planned, ongoing, continuous or repeated participation or involvement in any offence referred to in Schedule I and includes at least two offences referred to in Schedule 1, of which one of the offences occurred after the commencement of this Act and the last offence occurred within 10 years (excluding any period of imprisonment) after the commission of such prior offence referred to in Schedule 1;

“prescribed” means prescribed by regulation under section 77;

“preservation of property order” means an order referred to in section 38;

“proceeds of unlawful activities” means any property or any service, advantage, benefit or reward which was derived, received or retained, directly or indirectly, in the Republic or elsewhere, at any time before or after the commencement of this Act, in connection with or as a result of any unlawful activity carried on by any person, and includes any property representing property so derived;

 “property” means money or any other movable, immovable, corporeal or incorporeal thing and includes any rights, privileges, claims and securities and any interest therein and all proceeds thereof;

“property associated with terrorist and related activities” means property which—

(a)
was acquired, collected, used, possessed, owned or provided for the benefit of, or on behalf of, or at the direction of, or under the control of an entity which commits or attempts to commit or facilitates the commission of a specified offence as defined in the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004; or

(b)
has provided financial or economic support to an entity in the commission or facilitation of an offence referred to in paragraph (a);  
“unlawful activity” means any conduct which constitutes a crime or which contravenes any law whether such conduct occurred before or after the commencement of this Act and whether such conduct occurred in the Republic or elsewhere.

(2)  For purposes of this Act a person has knowledge of a fact if—

(a)
the person has actual knowledge of that fact; or

(b)
the court is satisfied that—
(i)
the person believes that there is a reasonable possibility of the existence of that fact; and
(ii)
he or she fails to obtain information to confirm the existence of that fact.

(3)  For the purposes of this Act a person ought reasonably to have known or suspected a fact if the conclusions that he or she ought to have reached are those which would have been reached by a reasonably diligent and vigilant person having both—

(a)
the general knowledge, skill, training and experience that may reasonably be expected of a person in his or her position; and

(b)
the general knowledge, skill, training and experience that he or she in fact has.

(4)  Nothing in Chapters 2, 3 and 4 shall be construed to limit prosecution under any other provision of the law.

(5)  Nothing in this Act or in any other law, shall be construed so as to exclude the application of any provision of Chapter 5 or 6 on account of the fact that—

(a)
any offence or unlawful activity concerned occurred; or

(b)
any proceeds of unlawful activities were derived, received or retained, before the commencement of this Act.

2.   Offences.—
(1)  Any person who—

(a)
(i)
receives or retains any property derived, directly or indirectly, from a pattern of racketeering activity; and
(ii)
knows or ought reasonably to have known that such property is so derived; and
(iii)
uses or invests, directly or indirectly, any part of such property in acquisition of any interest in, or the establishment or operation or activities of, any enterprise;

(b)
(i)
receives or retains any property, directly or indirectly, on behalf of any enterprise; and
(ii)
knows or ought reasonably to have known that such property derived or is derived from or through a pattern of racketeering activity;

 (c)
(i)
uses or invests any property, directly or indirectly, on behalf of any enterprise or in acquisition of any interest in, or the establishment or operation or activities of any enterprise; and
(ii)
knows or ought reasonably to have known that such property derived or is derived from or through a pattern of racketeering activity;

 (d)
acquires or maintains, directly or indirectly, any interest in or control of any enterprise through a pattern of racketeering activity;

(e)
whilst managing or employed by or associated with any enterprise, conducts or participates in the conduct, directly or indirectly, of such enterprise’s affairs through a pattern of racketeering activity;

(f)
manages the operation or activities of an enterprise and who knows or ought reasonably to have known that any person, whilst employed by or associated with that enterprise, conducts or participates in the conduct, directly or indirectly, of such enterprise’s affairs through a pattern of racketeering activity; or

(g)
conspires or attempts to violate any of the provisions of paragraphs (a), (b), (c), (d), (e) or ( f ), within the Republic or elsewhere, shall be guilty of an offence.

(2)  The court may hear evidence, including evidence with regard to hearsay, similar facts or previous convictions, relating to offences contemplated in subsection (1), notwithstanding that such evidence might otherwise be inadmissible, provided that such evidence would not render a trial unfair.

(3)  For purposes of proving a previous conviction during a trial in respect of an offence contemplated in subsection (1), it shall be sufficient to prove the original record of judicial proceedings if a copy of such record, certified or purporting to be certified by the registrar or clerk of the court or other official having the custody of the record of such judicial proceedings or by the deputy of such registrar, clerk or other official or, in the case where judicial proceedings are taken down in shorthand or by mechanical means, by the person who transcribed such proceedings, as a true copy of such record, is produced in evidence at such trial, and such copy shall be prima facie proof that any matter purporting to be recorded thereon was correctly recorded.

(4)  A person shall only be charged with committing an offence contemplated in subsection (1) if a prosecution is authorised in writing by the National Director.

4.   Money laundering.—Any person who knows or ought reasonably to have known that property is or forms part of the proceeds of unlawful activities and—

(a)
enters into any agreement or engages in any arrangement or transaction with anyone in connection with that property, whether such agreement, arrangement or transaction is legally enforceable or not; or

(b)
performs any other act in connection with such property, whether it is performed independently or in concert with any other person, which has or is likely to have the effect—
(i)
of concealing or disguising the nature, source, location, disposition or movement of the said property or the ownership thereof or any interest which anyone may have in respect thereof; or
(ii)
of enabling or assisting any person who has committed or commits an offence, whether in the Republic or elsewhere—

(aa)
to avoid prosecution; or

(bb)
to remove or diminish any property acquired directly, or indirectly, as a result of the commission of an offence, shall be guilty of an offence.

5.   Assisting another to benefit from proceeds of unlawful activities.—Any person who knows or ought reasonably to have known that another person has obtained the proceeds of unlawful activities, and who enters into any agreement with anyone or engages in any arrangement or transaction whereby—

(a)
the retention or the control by or on behalf of the said other person of the proceeds of unlawful activities is facilitated; or

(b)
the said proceeds of unlawful activities are used to make funds available to the said other person or to acquire property on his or her behalf or to benefit him or her in any other way, shall be guilty of an offence.

6.   Acquisition, possession or use of proceeds of unlawful activities.—Any person who—

(a)
acquires;

(b)
uses; or

(c)
has possession of, property and who knows or ought reasonably to have known that it is or forms part of the proceeds of unlawful activities of another person, shall be guilty of an offence.

9.   Gang related offences.—
(1)  Any person who actively participates in or is a member of a criminal gang and who—

(a)
wilfully aids and abets any criminal activity committed for the benefit of, at the direction of, or in association with any criminal gang;

(b)
threatens to commit, bring about or perform any act of violence or any criminal activity by a criminal gang or with the assistance of a criminal gang; or

(c)
threatens any specific person or persons in general, with retaliation in any manner or by any means whatsoever, in response to any act or alleged act of violence, shall be guilty of an offence.

(2)  Any person who—

(a)
performs any act which is aimed at causing, bringing about, promoting or contributing towards a pattern of criminal gang activity;

(b)
incites, instigates, commands, aids, advises, encourages or procures any other person to commit, bring about, perform or participate in a pattern of criminal gang activity; or

(c)
intentionally causes, encourages, recruits, incites, instigates, commands, aids or advises another person to join a criminal gang, shall be guilty of an offence.

INTERNATIONAL TRADE ADMINISTRATION ACT 71/2002
54.   Other offences.—
(1)  It is an offence to fail to comply with—

(a)
a notice issued in terms of section 6;

(b)
a condition stated in a permit issued in terms of Part B of Chapter 4;

(c)
a directive given in terms of section 28;

(d)
an interim or final order made in terms of this Act.

(2)  It is an offence to—

(a)
improperly attempt to influence the Commission concerning any matter connected with an investigation;

(b)
anticipate any findings of the Commission concerning an investigation in a way that is calculated to influence the proceedings or findings;

(c)
do anything in connection with an investigation that would have been contempt of court if the proceedings had occurred in a court of law;

(d)
knowingly provide false information to the Commission;

(e)
wilfully interrupt the proceedings in the place where a hearing is being conducted;

( f )
act contrary to a warrant to enter and search;

(g)
falsely represent oneself as an investigating officer.

6.   Minister’s power to regulate imports and exports.—
(1)  The Minister may, by notice in the Gazette, prescribe that no goods of a specified class or kind, or no goods other than goods of a specified class or kind, may be—

(a)
imported into the Republic;

(b)
imported into the Republic, except under the authority of and in accordance with the conditions stated in a permit issued by the Commission;

(c)
exported from the Republic; or

(d)
exported from the Republic, except under the authority of and in accordance with the conditions stated in a permit issued by the Commission.

(2)  For the purpose of subsection (1) goods may be classified according to—

(a)
their source or origin;

(b)
their intermediate or final destination;

(c)
the channels along which they are transported;

(d)
the manner in which they are imported or exported;

(e)
the purposes for which they are intended to be used;

(f)
the methods or processes by which they are produced;

(g)
the use of non-renewable natural resources in their production, and their life-cycle impact on the natural environment; or

(h)
any other classification methods determined by the Minister.

(3)  A notice issued in terms of this section applies to any person who, at the time of the import of particular goods into the Republic, or the export of particular goods from the Republic—

(a)
owns those goods;

(b)
carries the risk of those goods;

(c)
takes or attempts to bring those goods into, or takes or attempts to take those goods from, the Republic;

(d)
in any manner whatsoever has a beneficial interest in those goods;

(e)
acts on behalf of a person referred to in paragraph (a), (b), (c) or (d); or

( f )
 pretends to be a person referred to in paragraph (a), (b), (c), (d) or (e).

(4)  Despite any other provision of this Act, a notice issued in terms of this section in respect of goods that are the subject of a notice issued by the Minister of Defence in terms of section 4C (1) (a) of the Armaments Development and Production Act, 1968, is deemed to have been revoked as from the date of the latter notice.

Chapter 4:  PART B
27.    Authority of Commission to issue import and export permits and rebate permits.—
(1)  (a)  The Commission must, after evaluating an application made in terms of section 26 (1) (a) or (b)—

(i)
refuse the application; or

(ii)
approve the application in whole or in part and with or without conditions.

(b)  If it approves the application, the Commission must take appropriate steps to give effect to its decision in accordance with this Act or the Customs and Excise Act.

(2)  A permit issued under subsection (1) may, with regard to the goods in question, prescribe—

(a)
the quantity or value of goods which may be imported or exported;

(b)
the price at which the goods may be imported or exported;

(c)
the period during which the goods may be imported or exported;

(d)
the port through or from which the goods may be imported or exported;

(e)
the country or territory from or to which the goods may be imported or exported;

(f)
the manner in which the goods may be imported or exported;

(g)
conditions relating to the possession, ownership or disposal of the goods after they have been imported, or the use to which they may be put; or

(h)
any other related conditions.

(3)  Despite any other provision of this Act, a permit issued in terms of this section with regard to goods that are the subject of a notice issued by the Minister of Defence in terms of section 4C (1) (a) of the Armaments Development and Production Act, 1968, is deemed to have been revoked as of the date of that notice

28.   Authority of Commission to demand trade information.—
The Commission may, in writing, direct a person who—

(a)
imports, exports, trades or manufactures any goods; or

(b)
in the course of whose or its business or trade, handles or has control of any goods, to provide the Commission, within a specified time, with any information relating to the import, export, manufacture, supply or storage of the goods in question.

29.   Authority of Commission to suspend or cancel permits.—The Commission may suspend or cancel a permit issued in terms of this Act in accordance with this Chapter and the regulations.
SECOND-HAND GOODS ACT 6/2009

32.   Offences and penalties.—
(1)  A person who—

(a)
fails to comply with section 2 (1);

(b)
fails to apply for registration of all premises in terms of section 3 (2);

(c)
furnishes false information in support of an application in terms of section 4;

(d)
furnishes false information in support of an application in terms of section 5;

(e)
contravenes or fails to comply with the prescribed certificate or the conditions specified on such prescribed certificate by—
(i)
dealing in classes of goods other than those specified on the certificate of registration;
(ii)
conducting business from premises other than those specified on the certificate of registration; or
(iii)
conducting business in a manner other than specified on the certificate of registration;

(f)
contravenes or fails to comply with section 8 (1) or (4);

(g)
contravenes or fails to comply with section 10 (2) or (6);

(h)
fails to renew registration in terms of section 11 (1) and who continues to conduct the business of a dealer;

(i) fails to surrender or transfers a certificate other than in the manner prescribed in section 12;

(j)
contravenes or fails to comply with section 15;

(k)
contravenes or fails to comply with section 21 (1), (3), (4), (5), (6), or (7);

(l)
contravenes or fails to comply with section 22 (1) or (3);

(m)
contravenes or fails to comply with section 23;

(n)
contravenes or fails to comply with section 24 (1), (3), (4) or (5);

(o)
contravenes or fails to comply with section 25 (1), (4) or (5);

(p)
contravenes or fails to comply with section 26 (1), (3), (4) or (5);

(q)
as a dealer contravenes or fails to comply with section 28;

(r)
contravenes or fails to comply with section 37; or

(s)
contravenes or fails to comply with section 43 (1), (2) or (3), is guilty of an offence.

(2)  Any person convicted of a contravention of or a failure to comply with any section mentioned in Column 1 of Schedule 3, may be sentenced to a fine or to imprisonment for a period not exceeding the period mentioned in Column 2 of that Schedule opposite the number of that section, or to both a fine and such imprisonment.

 (3)  A court may in addition to any other penalty imposed upon conviction of a person of any of the offences under this Act—

(a)
in the event of a continuing contravention, impose a further fine or imprisonment for a period of 30 days or both a fine and such imprisonment for each day on which such contravention continued;

(b)
suspend or cancel any exemption granted in terms of this Act;

(c)
suspend or cancel any registration; and

(d)
order that the second-hand goods that formed the subject of the charge against that person, be forfeited to the State.

2.   Obligation to register.—
(1)  Every person who carries on a business as a dealer must be registered.

(2)  A person other than a natural person may only be registered if a natural person, who is not disqualified in terms of this Act to be registered, is appointed to manage, and be responsible for, the business of the dealer, as the case may be.

(3)  A person contemplated in subsection (2) is subject to the same obligations and liabilities as the registered dealer, as the case may be.

3.   Application for registration.—
(1) 
(a) An application for registration must be made to the National Commissioner      and must be accompanied by the prescribed documents.

(b)  The National Commissioner may require the applicant to provide further information necessary for processing the application.

(2)  If an applicant intends to conduct business from more than one premises, or where second-hand goods are stored on additional premises, such applicant must apply for registration in respect of each of those premises.

(3)  Subject to section 14, the National Commissioner may, after consideration of the application and upon the applicant complying with all the requirements, register the applicant as a dealer.

4.   Information on application by natural person.—
(1)  An application by a natural person must be on the prescribed form and accompanied by two identity photographs of the applicant and must include the following information:

(a)
The applicant’s full name, residential address and identity number;

(b)
the name under which the applicant carries on business;

(c)
the street addresses of all the premises the applicant intends to use or uses for business purposes;

(d)
the postal address, if any, used by the applicant for business purposes; and

(e)
any other prescribed information.

(2)  The National Commissioner may require the applicant to furnish additional information or particulars, and may require that the applicant’s fingerprints be taken.

5.   Information on application by person other than natural person.—
(1)  An application by a person other than a natural person must include the following information:

(a)
The applicant’s name and, where applicable, registration number of the company, close corporation or trust;

(b)
the registered address of the applicant;

(c)
the street addresses of all the premises that the applicant intends to use or uses for business purposes;

(d)
the full name and identity number of every person involved in the management of the applicant, and where applicant applies for registration for more than one premises, the full name and identity number of each person involved in the management of the applicant at each of the premises contemplated in section 3 (2);

(e)
the full name and identity number of every partner in the partnership, in the case of a partnership; and

( f )
any other prescribed information.

(2)  The National Commissioner may require a natural person involved in the management of the applicant, including the person contemplated in section 2 (2), to furnish additional information or particulars and may require that the person’s fingerprints be taken.

21.   Records by dealers.—
(1)  Unless otherwise provided in this Act, a dealer must keep a register in the    prescribed form and record in the register the prescribed particulars regarding every acquisition or disposal of second-hand goods.

(2)  The particulars must at least include—

(a)
particulars in respect of the identity of the person from whom the second-hand goods are acquired, including—
(i)
the person’s full names, contact address and contact telephone number;
(ii)
the manner in which the person’s identity was verified; and 

(iii)
the person’s identity number.

(b)
a description of the second-hand goods and serial number or distinguishing mark or feature of the second-hand goods;

(c)
the purchase price paid by the dealer;

(d)
the number assigned to the second-hand goods by the dealer;

(e)
 the name and signature of the person who conducted the transaction on behalf of the dealer; and

(f)
the date and time of the transaction, the date on which the second-hand goods were sold or an account of how and when the second-hand goods were otherwise disposed of.

(3)  If the certificate of registration in question is issued with a condition which requires separate registers, such separate registers must be kept in respect of the acquisition and disposal of different classes of second-hand goods.

(4)  A person acquiring second-hand goods from, or disposing of goods to, a dealer, must furnish such dealer with his or her full name, physical address and an original identity document or passport as proof of his or her identity.

(5)  A dealer must obtain and keep a copy of the identity document or passport contemplated in subsection (4).

(6)  A dealer must retain a register contemplated in subsection (1) and copies of the documents contemplated in subsection (4) for a period of not less than five years, calculated from the date of the relevant transaction.

(7)  Every entry in a register in respect of an acquisition or disposal of second-hand goods must be made contemporaneously with the acquisition or disposal in question.

22.   False information and stolen goods.—
(1)  If a dealer suspects, or on reasonable grounds should suspect, that—

(a)
any name, address or document furnished to the dealer is false;

(b)
goods or goods for pawn, as the case may be, offered to such a dealer are stolen goods; or

(c)
the appearance or aspects of an item offered to such dealer has been tampered with or there was an attempt to alter the appearance or aspects thereof in order to conceal the identity of the item, such dealer must immediately report the matter to a police official on duty at the police station in whose area the dealer carries on business.

 (2)  Upon receipt of a report referred to in subsection (1), the police official involved must take down the report in the prescribed manner and immediately provide the person who made the report with the prescribed acknowledgement of receipt.

(3)  A person required to make a report in terms of subsection (1) concerning a suspicion that any other person intends to commit or has committed an offence in terms of this Act, may not continue with and carry out any transaction to which such a suspicion relates.

(4)  The police official taking down a report contemplated in subsection (2), must immediately provide the designated police officer with a copy of such report, together with any particulars regarding the registering of any investigation dockets arising from such report.

23.   Restrictions on dealers and pawnbrokers.—
(1)  No dealer may—

(a)
acquire or accept in pawn goods from any person under the age of 18;

(b)
store goods elsewhere than on the premises for which a certificate has been issued in terms of this Act;

(c)
take into his or her possession goods unless he or she is convinced on reasonable grounds that the seller of the goods is the owner or titleholder thereof or is duly authorised to dispose thereof;

(d)
deliver goods acquired by him or her to a person or change the form or alter the appearance thereof until after the expiration date of a period of seven days from the date of acquisition thereof; or

(e)
accept in pawn any firearms or ammunition as defined in section 1 of the Firearms Control Act, 2000 (Act No. 60 of 2000).

(2)  During the period contemplated in subsection (1) (d) or during any period that any pawned goods are subject to a pledge, the articles must be kept separate from all other goods of the same or similar kind and description.

25.   Obligation to register as recycler.—(1)  Every dealer who engages in the business of recycling any controlled metal, must apply to be registered as a recycler, in addition to having to be registered in terms of section 2.

(2)  An application for registration must be made to the National Commissioner and must be accompanied by the prescribed documents.

(3)  The National Commissioner must, after consideration of the application and upon being satisfied that the applicant complies with all the requirements, register the applicant as a recycler and issue the prescribed certificate.

(4)  No person may—

(a)
have in his or her possession any apparatus which can be used for the recycling of any controlled metal or any article or substance containing any controlled metal, unless—

(i)
such person is registered as a recycler; or

(ii)
in the case of precious metals, such a person is authorised to possess and recycle precious metals under the Precious Metals Act, 2005 (Act No. 37 of 2005), or any other applicable legislation;

(b)
acquire or dispose of any cable consisting of controlled metal of which the cover has been burnt, unless the seller thereof is able to provide a reasonable explanation for the burnt cover, and only after the matter has been reported to a police official in the manner contemplated in section 22 (1) (a); or

(c)
be in possession of any cable consisting of controlled metal of which the cover has been burnt, unless such person is able to provide a reasonable explanation for the burnt cover.

(5)  If a recycler suspects, or on reasonable grounds should suspect, that the appearance or aspects of any scrap metal offered to him or her has been tampered with or there was an attempt to alter the appearance or aspects thereof in order to conceal the identity of the scrap metal, such recycler must make a report contemplated in section 22 (1) (c) which applies with the changes required by the context

Schedule  3
OFFENCES AND PENALTIES

(Date of commencement of maximum period of imprisonment in respect of ss. 22 (1) and 25 (4): 16 January, 2012.)

(Section 32)
	 
	

	Section
	Maximum period of imprisonment

	2 (1)
	10 years

	3 (2)
	10 years

	4
	10 years

	5
	10 years

	8 (1) or (4)
	Three years

	10 (2) or (6)
	Three years

	11
	Three years

	12
	Three years

	15
	Three years

	21 (1)
	10 years

	21 (3), (4), (5), (6) or (7)
	Five years

	22 (1) or (3)
	10 years

	23
	10 years

	24 (1)
	10 years

	24 (3), (4) or (5)
	Five years

	25 (1), (4) or (5)
	10 years

	26 (1), (3) or (5)
	10 years

	28
	10 years

	37
	Three years

	43 (1), (2) or (3)
	Three years


GENERAL LAW AMENDMENT ACT 62/1955
36 Failure to give a satisfactory account of possession of goods

Any person who is found in possession of any goods, other than stock or produce as

defined in section one of the Stock Theft Act, 1959 (Act 57 of 1959 ), in regard to which

there is reasonable suspicion that they have been stolen and is unable to give a

satisfactory account of such possession, shall be guilty of an offence and liable on

conviction to the penalties which may be imposed on a conviction of theft.

37 Absence of reasonable cause for believing goods properly acquired

(1) 
(a) Any person who in any manner, otherwise than at a public sale, acquires or

receives into his or her possession from any other person stolen goods, other than stock or produce as defined in section one of the Stock Theft Act, 1959, without having reasonable cause for believing at the time of such acquisition or receipt that such goods are the property of the person from whom he or she receives them or that such person has been duly authorized by the owner thereof to deal with or to dispose of them, shall be guilty of an offence and liable on conviction to the penalties which may be imposed on a conviction of receiving stolen property knowing it to have been stolen except in so far as the imposition of any such penalty may be compulsory.

(b) In the absence of evidence to the contrary which raises a reasonable doubt,

proof of such possession shall be sufficient evidence of the absence of                      reasonable cause.

 (2) For the purposes of subsection (1) 'public sale' means a sale effected-

(a) at any public market; or

(b) by any shopkeeper during the hours when his shop may in terms of any

                law remain open for the transaction of business; or

(c) by a duly licensed auctioneer at a public auction; or

(d) in pursuance of an order of a competent court.
CRIMINAL LAW AMENDMENT ACT 105/1997

51.   Discretionary minimum sentences for certain serious offences.—(1)  Notwithstanding any other law, but subject to subsections (3) and (6), a regional court or a High Court shall sentence a person it has convicted of an offence referred to in Part I of Schedule 2 to imprisonment for life.

(2)  Notwithstanding any other law but subject to subsections (3) and (6), a regional court or a High Court shall sentence a person who has been convicted of an offence referred to in—

(a)
Part II of Schedule 2, in the case of—

(i)
a first offender, to imprisonment for a period not less than 15 years;

(ii)
a second offender of any such offence, to imprisonment for a period not less than 20 years; and

(iii)
a third or subsequent offender of any such offence, to imprisonment for a period not less than 25 years;

(b)
Part III of Schedule 2, in the case of—

(i) a first offender, to imprisonment for a period not less than 10 years;

(ii) a second offender of any such offence, to imprisonment for a period not less than 15 years; and

(iii)
a third or subsequent offender of any such offence, to imprisonment for a period not less than 20 years; and

(c)
Part IV of Schedule 2, in the case of—

(i) a first offender, to imprisonment for a period not less than 5 years;

(ii) a second offender of any such offence, to imprisonment for a period not less than 7 years; and

(iii) a third or subsequent offender of any such offence, to imprisonment for a period not less than 10 years:

Provided that the maximum term of imprisonment that a regional court may impose in terms of this subsection shall not exceed the minimum term of imprisonment that it must impose in terms of this subsection by more than five years.

(3)  (a)  If any court referred to in subsection (1) or (2) is satisfied that substantial and compelling circumstances exist which justify the imposition of a lesser sentence than the sentence prescribed in those subsections, it shall enter those circumstances on the record of the proceedings and must thereupon impose such lesser sentence: Provided that if a regional court imposes such a lesser sentence in respect of an offence referred to Part 1 of Schedule 2, it shall have jurisdiction to impose a term of imprisonment for a period not exceeding 30 years.

(aA)  When imposing a sentence in respect of the offence of rape the following shall not constitute substantial and compelling circumstances justifying the imposition of a lesser sentence:

(i) The complainant’s previous sexual history;

(ii) an apparent lack of physical injury to the complainant;

(iii) an accused person’s cultural or religious beliefs about rape; or

(iv)
any relationship between the accused person and the complainant prior to the offence being committed.

(4)  . . . . . .

(5)  The operation of a minimum sentence imposed in terms of this section shall not be suspended as contemplated in section 297 (4) of the Criminal Procedure Act, 1977 (Act No. 51 of 1977).

(6)  This section does not apply in respect of an accused person who was under the age of 18 years at the time of the commission of an offence contemplated in subsection (1) or (2).

 (7)  If in the application of this section the age of an accused person is placed in issue, the onus shall be on the State to prove the age of that person beyond reasonable doubt.

(8)  For the purposes of this section and Schedule 2, “law enforcement officer” includes—

(a)
a member of the National Intelligence Agency or the South African Secret Service referred to in section 3 of the Intelligence Services Act, 2002 (Act No. 65 of 2002); and

(b)
a correctional official of the Department of Correctional Services or a person authorised under the Correctional Services Act, 1998 (Act No. 111 of 1998).

(9)  The amounts mentioned in respect of the offences referred to in Part II of Schedule 2 to the Act, may be adjusted by the Minister from time to time by notice in the Gazette
Schedule 2
(Section 51)

PART I

Murder, when—

(a) it was planned or premeditated;

(b) the victim was—

(i) a law enforcement officer performing his or her functions as such, whether on duty or not; or

(ii)
a person who has given or was likely to give material evidence with reference to any offence referred to in Schedule 1 to the Criminal Procedure Act, 1977 (Act No. 51 of 1977), at criminal proceedings in any court;

(c) the death of the victim was caused by the accused in committing or attempting to commit or after having committed or attempted to commit one of the following offences:

(i) Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively; or

(ii)
robbery with aggravating circumstances as defined in section 1 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977); or

(d) the offence was committed by a person, group of persons or syndicate acting in the execution or furtherance of a common purpose or conspiracy.

(e) the victim was killed in order to unlawfully remove any body part of the victim, or as a result of such unlawful removal of a body part of the victim;

(f)
the death of the victim resulted from, or is directly related to, any offence contemplated in section 1 (a) to (e) of the Witchcraft Suppression Act, 1957 (Act No. 3 of 1957).

Rape as contemplated in section 3 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007—

(a) when committed—

(i) in circumstances where the victim was raped more than once whether by the accused or by any co-perpetrator or accomplice;

(ii) by more than one person, where such persons acted in the execution or furtherance of a common purpose or conspiracy;

(iii) by a person who has been convicted of two or more offences of rape or compelled rape, but has not yet been sentenced in respect of such convictions; or

(iv)
by a person, knowing that he has the acquired immune deficiency syndrome or the human immunodeficiency virus;

(b) where the victim—

(i) is a person under the age of 16 years;

(ii) is a physically disabled person who, due to his or her physical disability, is rendered particularly vulnerable; or

(iii)
is a person who is mentally disabled as contemplated in section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007; or

(c) involving the infliction of grievous bodily harm.

Compelled rape as contemplated in section 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007—

(a) when committed—

(i) in circumstances where the victim was raped more than once by one or more than one person;

(ii) by a person who has been convicted of two or more offences of rape or compelled rape, but has not yet been sentenced in respect of such convictions; or

(iii)
under circumstances where the accused knows that the person committing the rape has the acquired immune deficiency syndrome or the human immunodeficiency virus;

(b) where the victim—

(i) is a person under the age of 16 years;

(ii) is a physically disabled person who, due to his or her physical disability, is rendered particularly vulnerable; or

(iii)
is a person who is mentally disabled as contemplated in section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007; or

(c) involving the infliction of grievous bodily harm.

Any offence referred to in section 2, 5, 6, 7, 8, 9, 10 or 14 (in so far as it relates to the aforementioned sections) of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004, when it is proved that the offence has—

(a)

endangered the life or caused serious bodily injury to or the death of, any person, or any number or group of persons;

(b)

caused serious risk to the health or safety of the public or any segment of the public; or

(c)

created a serious public emergency situation or a general insurrection.

Trafficking in persons for sexual purposes by a person contemplated in section 71 (1) or (2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Any offence referred to in Part I or Part II of Schedule 1 to the Implementation of the Rome Statute of the International Criminal Court Act, 2002, (Act No. 27 of 2002).
PART II

Murder in circumstances other than those referred to in Part I.

Robbery—

(a) when there are aggravating circumstances; or

(b) involving the taking of a motor vehicle.

Any offence referred to in section 13 (f) of the Drugs and Drug Trafficking Act, 1992 (Act No. 140 of 1992), if it is proved that—

(a) the value of the dependence-producing substance in question is more than R50 000,00;

(b) the value of the dependence-producing substance in question is more than R10 000,00 and that the offence was committed by a person, group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy; or

(c) the offence was committed by any law enforcement officer.

Any offence relating to—

(a) the dealing in or smuggling of ammunition, firearms, explosives or armament; or

(b) the possession of an automatic or semi-automatic firearm, explosives or armament.

Any offence relating to exchange control, extortion, fraud, forgery, uttering, theft, or an offence in Parts 1 to 4, or section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004—

(a) involving amounts of more than R500 000,00;

(b) involving amounts of more than R100 000,00, if it is proved that the offence was committed by a person, group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy; or

(c) if it is proved that the offence was committed by any law enforcement officer—

(i) involving amounts of more than R10 000,00; or

(ii)
as a member of a group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy.

Any offence referred to in section—

(a) 2, 5, 6, 7, 8, 9, 10 or 14 (in so far as it relates to the aforementioned sections) of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004, in circumstances other than those referred to in Part I; or

(b) 4 or 13.

PART III

Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively in circumstances other than those referred to in Part I.

Sexual exploitation of a child or sexual exploitation of a person who is mentally disabled as contemplated in section 17 or 23 or using a child for child pornography or using a person who is mentally disabled for pornographic purposes, as contemplated in section 20 (1) or 26 (1) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively.

Assault with intent to do grievous bodily harm on a child under the age of 16 years.

Any offence in contravention of section 36  of the Arms and Ammunition Act, 1969 (Act No. 75 of 1969), on account of being in possession of more than 1000 rounds of ammunition intended for firing in an arm contemplated in section 39 (2) (a) (i) of that Act.

Any trafficking related offence by a commercial carrier as contemplated in section 71 (6) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

PART IV

Any of the following offences, if the accused had with him or her at the time a firearm, which was intended for use as such, in the commission of such offence

Treason;

Sedition;

Public violence;

Robbery, other than a robbery referred to in Part I or II of this Schedule;

Kidnapping;

An offence involving an assault, when a dangerous wound is inflicted with

a firearm, other than an offence referred to in Part I, II or III of this

Schedule;

Breaking or entering any premises, whether under the common law or a statutory provision, with intent to commit an offence;

Escaping from lawful custody.
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