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REPUBLIC OF SOUTH AFRICA

____________
Judicial matters amendment BILL

--------------------------------

(As introduced in the National Assembly (proposed section 75); explanatory summary of the Bill published in Government Gazette No. 38248 of 25 November 2014)

(The English text is the official text of the Bill)
---------------------------------

(Minister of Justice and Correctional Services)

WRITTEN SUBMISSION BY THE SPECIAL INVESTIGATING UNIT CONCERNING PROPOSED AMENDMENTS TO SECTION 6 OF THE JMA BILL, WHICH SEEKS TO INSERT A SECTION 4A IN THE SPECIAL INVESTIGATING UNITS AND SPECIAL TRIBUNALS ACT, 1996 (ACT NO. 74 OF 1996)
[B 2----2015]

General Note: Proposed changes are reflected with track changes
Insertion of section 4A in Act 74 of 1996


6. The following section is hereby inserted in the Special Investigating Units and Special Tribunals Act, 1996, after section 4:



“Reporting by Head of Special Investigating Unit

4A(1).
Despite section 4(1)(f), (g) and (h), the Head of a Special Investigating Unit –
(a)
must, on a quarterly basis, report to the President and the Cabinet member responsible for the administration of justice, on the progress made in respect of an investigation and matters brought before the Special Tribunal concerned or before any court of law; and

(b)
may, at any time when he/she deems it necessary or whenever reasonably requested by –


(i)
the Premier of a province within whose provincial boundaries or

area of legislative authority the State institution, which is the subject of an investigation, may fall;

(ii)
the Executive Authority, as contemplated in the Public Finance Management Act, 1999 (Act No. 1 of 1999) or the Council, as envisaged in section 18 of the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998), of the State institution which is the subject of an investigation;
(iii)
the Accounting Officer or the Accounting Authority, as contemplated in the Public Finance Management Act, 1999 or the Local Government: Municipal Finance Management Act, 2003), of the State institution which is the subject of an investigation;
(iv)
the National Treasury or, when applicable, the relevant provincial treasury, as contemplated in the Public Finance Management Act, 1999;

(v)
the South African Police Service;
(vi)
any Portfolio or other Committee of Parliament; 
(vii)
the South African Revenue Service;

(viii)
the Auditor-General of South Africa;

(ix)
the Public Protector;
(x)
the National Prosecuting Authority; or

(xi)
any other State institution or a statutory regulatory authority –

(aa)
with the power to institute or conduct any form of sanction, legal proceedings or remedial proceedings against persons, entities or State institutions implicated in unlawful conduct or other forms of impropriety; or

(bb)
which has a direct and substantial interest in the investigation,

report on the progress of an investigation and matters brought before the Special Tribunal concerned or any court of law.
4A(2).
For purposes of sections 4(1)(h) and 4A(1), the Head of a Special Investigating Unit will have a discretion concerning the level of detail that will be included in a report on the progress of an investigation and matters brought before the Special Tribunal concerned or any court of law. Without limiting the generality of the aforementioned discretion, the Head of a Special Investigating Unit will only be required to provide the following level of detail:

(a)
the mandate as set out in the relevant Proclamation;

(b)
any legal proceedings that have already been instituted arising from the investigation. This would be:

(i)
any civil proceedings instituted (this will be in the public domain);

(ii)
the number of criminal referrals made to the National Prosecuting Authority (NPA) (without mentioning the names until actual criminal proceedings are instituted by the NPA);

(iii)
the number of referrals made to the Asset Forfeiture Unit (AFU) (without mentioning particulars until the AFU has instituted proceedings); and 

(iv)
the number of disciplinary matters referred to employers (without mentioning the names of affected parties until such disciplinary proceedings have been instituted by the employers); and

(c)
the target date for completion of the investigation.”
ALTERNATIVE TO 4A(2), ABOVE:
 “4A(2).
For purposes of sections 4(1)(h) and 4A(1), the Head of a Special Investigating Unit will have a discretion concerning the level of detail that will be included in a report on the progress of an investigation and matters brought before the Special Tribunal concerned or any court of law. Without limiting the generality of the aforementioned discretion, the Head of a Special Investigating Unit will not be required to provide detail:
(a)
that discloses the names, personal or commercial information or any other identifying characteristics of any person or entity under investigation or involved in an investigation by a Special Investigating Unit;

(b)
of information that was supplied in confidence by a person or entity to a Special Investigating Unit;

(c)
if the disclosure of such detail could reasonably be expected to:
(i)
constitute an action for breach of a duty of confidence owed to a person or entity in terms of an agreement;

(ii)
endanger the life or physical safety of a person;
(iii)
reveal, or enable a person to ascertain the identity of a confidential source of information;

(iv)
result in the intimidation or coercion of a witness or a person who might be or has been called as a witness;

(v)
prejudice or impair the security of a building, structure or system, including, but not limited to, a computer or communication system;
(vi)
prejudice the effectiveness of the methods, techniques, procedures or guidelines for the prevention, detection, curtailment or investigation of a contravention or possible contravention of the law;
(vii)
prejudice an investigation by a Special Investigating Unit or any other law enforcement agency;

(viii)
facilitate the commission of a contravention of the law;

(ix)
impede the prosecution of an alleged offender;
(x)
prejudice or impair the fairness of a trial or the impartiality of an adjudication;

(xi)
result in a miscarriage of justice; 
(xii)
materially jeopardise the economic interests or financial welfare of the Republic or the ability of the government to manage the economy of the Republic effectively in the best interests of the Republic;
(xiii)
frustrate the deliberative process in a State institution or between State institutions by inhibiting the candid communication of an opinion, advice, report or recommendation or conduct of a consultation, discussion or deliberation; or
(xiv)
frustrate the success of a policy through the premature disclosure of a policy or contemplated policy.

(d)
in respect of information that is privileged from production in legal proceedings;
(e)
in respect of information that contains an opinion, advice, report or recommendation obtained or prepared or an account of a consultation, discussion or deliberation that has occurred, including, but not limited to, minutes of a meeting, for the purpose of assisting to formulate a policy or take a decision in the exercise of a power or performance of a duty conferred or imposed by law; or
(f)
referring to preliminary, working or draft documents.”
COMMENTS CONCERNING PROPOSED CHANGES

1. Comment concerning the proposed deletion of “4A.” and the substitution thereof with “4A(1)” and the proposed deletion of the closing quotation marks (“…”.”) at the end of section 4A(1):
1.1
These changes were required to provide for a newly inserted section 4A(2) after section 4A(1).
2. Comment concerning the proposed insertion of the words: “at any time when he/she deems it necessary or” in section 4A(1)(b) before the words “whenever requested by --”:
2.1
This change was required to provide the Head of a Special Investigating Unit with a discretion to report to any of the person(s) mentioned in section 4A1(b)(i) to (xi) certain information concerning the progress of an investigation and matters brought before the Special Tribunal concerned or any court of law, even where the Head of a Special Investigating Unit has not received a request for such a report from any of the persons or entities mentioned in section 4A1(b)(i) to (xi).

2.2
Experience has shown that the Special Investigating Unit has a need to be able to share information with certain stakeholders and other agencies in order, inter alia, to:

2.2.1
allow such stakeholders or agencies to take action in the public interest or in the interest of the State; and
2.2.2
afford the Accounting Officer or Authority of the State institution, which is the subject of an investigation, a fair opportunity to check, verify, understand, approve and pay a Special Investigating Unit’s invoice(s) in respect of that State institution. It should be kept in mind that, in terms of section 5(1)(b) of the Special Investigating Units and Special Tribunals Act, 1996, a Special Investigating Unit may charge and recover fees and expenses from a State institution for anything done in terms of the said Act in respect of that State institution.
2.3
This need will not be fulfilled if the Head of a Special Investigating Unit is not allowed to share such required information with such persons or entities, unless he/she first receives a request for a report from such persons or entities. 
2.4
The Head of a Special Investigating should be allowed to share the required information, even in circumstances where he/she had not received a request for a report from any of the persons or entities mentioned.

3. Comment concerning the proposed insertion of the word: “reasonably” in section 4A(1)(b) before the words “requested by --”:

3.1
The insertion of this word will mitigate against the SIU being inundated with progress related request for reports.


3.2
Such a state of affairs and the frequency thereof will place an undue administrative burden on the SIU.

4. Comment concerning the proposed insertion of the reference to the Council, as envisaged section 18 of the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998) in section 4A(1)(b)(ii):

4.1
This proposed change is required due to the fact that a Special Investigating Unit may also be authorised to investigate entities within the local sphere of Government (e.g. Municipalities), in which case a Special Investigating Unit may potentially also be required to report to the Council of such a Municipality.

5. Comment concerning the proposed insertion of the reference to the Local Government: Municipal Finance Management Act (Act No. 56 of 2003) in section 4A(1)(b)(ii):

5.1
This proposed change is required due to the fact that a Special Investigating Unit may also be authorised to investigate entities within the local sphere of Government (e.g. a Municipality), in which case a Special Investigating Unit may potentially also be required to report to the Accounting Officer or the Municipal Manager of such a Municipality.

6. Comment concerning the proposed insertion of a new section 4A(1)(b)(vi):

6.1
This proposed change is required to correct a numbering error that is apparent section 4A(1)(b), where the numbering skipped sub-paragraph (vi).


6.2
Furthermore, this proposed change is required to address the fact that the Head of a Special Investigating Unit is frequently called upon to answer questions in numerous Portfolio Committee(s) of Parliament (e.g. Portfolio Committee for Communications etc.), inter alia, concerning investigations conducted by such a Special Investigating Unit into the affairs of Department(s) or State institution(s) which fall within the ambit of authority of such Portfolio Committee(s). 

7. Comment concerning the proposed deletion of the word “person” from section 4A(1)(b)(xi) and the proposed deletion of the word(s) “or who” from section 4A(1)(b)(xi)(bb):
7.1
While conceding that section 4A(1)(b) of the JMA Bill provides for the word "may", which will give the Head of a Special Investigating Unit a certain degree of discretion when deciding to grant or refuse such a request for a report on the progress of an investigation, the Special Investigating Unit submits that this 'discretion' would in all likelihood still result in frequent, unnecessary and costly litigation against a Special Investigating Unit. This is due to the fact that if any person does not agree with a decision that has been taken by the Head of a Special Investigating Unit after this discretion has been exercised, that decision by the Head of a Special Investigating Unit will be subject to legal review under the principles of the Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000) (“PAJA”).
7.2
The Special Investigating Unit submits that the wide ambit of the current wording of section 4A(1)(b)(ix) will in all likelihood result in a Special Investigating Unit being inundated with demands for report(s) from:

7.2.1
all spheres of civil society, including civic organization(s) and political parties etc.; and
7.2.2
person(s) under investigation or involved in investigation by a Special Investigating Unit. 
This is due to the fact that the abovementioned entities or persons will fall under the definition of "person" as utilised in the proposed section 4A(1)(b)(xi). Furthermore, these entities or persons may potentially have an interest in the investigation(s) of a Special Investigating Unit, which will be sufficient for purposes of the proposed section. 

7.3
The Special Investigating Unit submits that this wide ambit in respect of the reporting requirements of the Head of a Special Investigating Unit could reasonably be expected to jeopardise:


7.3.1
the effective administration of justice and the successful outcome of:


(a)
investigations that are conducted by a Special Investigating Unit; 

(b)
joint operations that are conducted in partnership with other law enforcement agencies (e.g. the Anti-Corruption Task Team (ACTT), South African Police Service (SAPS), National Prosecuting Authority and Asset Forfeiture Unit (AFU) etc.);
(c)
criminal prosecutions that may arise from investigations that are conducted by a Special Investigating Unit; and
(d)
civil proceedings (including disciplinary proceedings) that may arise from investigations that are conducted by a Special Investigating Unit;
7.3.2
the effectiveness of the investigation methodology that is utilised by a Special Investigating Unit;
7.3.3
the safety of witnesses and whistle blowers, which may also result in whistle blowers not supplying information;
7.3.4
the operations of a Special Investigating Unit, in that the work associated in dealing with the envisaged increase in requests for reports, will in all likelihood substantially and unreasonably divert the limited resources of a Special Investigating Unit in this regard; and



7.3.5
the fiscus financially (e.g. wasted legal costs). 

7.4
The Special Investigating Unit submits that the proposed deletion of the reference to “person”, as set out in section 4A(1)(b)(xi), will not deprive such a “person” (a natural or juristic person) of his/her/its constitutional right to gain access to information held by a public body such as a Special Investigating Unit. This is due to the fact that such a “person” would still be able to rely on the provisions of the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000) (“PAIA”) in order to gain access to information held by a Special Investigating Unit.

8. Comment concerning the proposed insertion of the new section 4A(2):
8.1
In light of the fact that the report(s) envisaged in section 4A, will in all probability be provided on an on-going basis during the period of a Special Investigating Unit’s on-going investigation(s), a Special Investigating Unit will be in the unenviable position that it will be required to report on matters that are still under investigation and where definitive findings may not yet have been made. 
8.2
This duty will create a substantial risk for a Special Investigating Unit in that it may potentially publish information of a defamatory nature (before such information has been fully verified), which will expose a Special Investigating Unit to civil proceedings (e.g. civil claims based on defamation, pain and suffering, breach of personality rights and loss of income etc.). This will be to the potential detriment of the public fiscus. Furthermore, publications of a defamatory nature may potentially also result in criminal proceedings (e.g. crimen iniuria) being instituted against a Special Investigating Unit, the Head of a Special Investigating Unit and/or the Members/employees of a Special Investigating Unit.

8.3
A Special Investigating Unit (as an organ of State) has a duty of care to take reasonable steps to avoid causing unwarranted harm to innocent persons and entities. 
8.4
The premature release of unverified information may potentially result in serious and unwarranted harm being caused to innocent persons and entities.

8.5
Certain investigations that are conducted by a Special Investigating Unit may be of a sensitive nature and the release of unnecessary information in the report(s) envisaged by section 4A may potentially prejudice these investigation(s) and the effective administration of justice.

8.6
Further, a Special Investigating Unit may be required to cooperate with law enforcement agencies (e.g. ACTT and SAPS) and the National Prosecuting Authority (e.g. AFU) during the course of its investigation(s). Any premature release of sensitive information or the release of unnecessary information in the report(s) envisaged by section 4A, may potentially prejudice the investigation(s) or process(es) being conducted by the abovementioned agencies or entities (e.g. destruction of evidence or witness tampering etc.).

8.7
In terms of the Special Investigating Units and Special Tribunals Act, 1996, a Special Investigating Unit:

8.7.1
receives its investigation mandate and instructions from the President of the Republic of South Africa (in the form of Proclamations); and

8.7.2
must report on the outcome(s) of its investigation(s) to the President.

8.8
The extent of the reports envisaged by section 4A creates the inherent risk that the outcome of an investigation that is conducted by a Special Investigating Unit, may potentially become public knowledge before the said Special Investigating Unit is in a position to report on the outcome of its investigation to the President (its principal). This would effectively deprive the President of the opportunity and right to consider the report(s) of a Special Investigating Unit, to take advice and/or to take steps to implement remedial action (where required). Alternatively, if the information contained in the report(s) that is/are envisaged by section 4A should prematurely become public knowledge, this may potentially limit the means of redress available to the President.

8.9
In light of the abovementioned, the Head of a Special Investigating Unit will need to apply his/her mind when deciding what information can or should be shared in the report(s) envisaged by section 4A.  

8.10
The precise meaning and ambit of the type of information and the precise detail that must or may be contained or withheld in the envisaged report(s) is not defined. This will result in later disputes and interpretation difficulties, which may potentially result in a proliferation of litigation. Such potential litigation will result in wasted legal costs and may potentially prejudice the good working relationships the SIU seeks to establish and maintain with all the persons and entities mentioned in section 4A. 

8.11
The Special Investigating Unit submits that the protection afforded to public bodies when faced with requests for access to information that are made in terms of the PAIA, should also be afforded to a Special Investigating Unit when deciding on the level of detail that must be contained in the report(s) envisaged by section 4A.

8.12    
The Special Investigating Unit is concerned about potential litigation that could ensue if there is no clarity on what information it should make available. In essence, it is believed that the information provided regarding on-going investigations should be limited to:

8.12.1
the mandate as set out in the relevant Proclamation;

8.12.2
any legal proceedings that have already flowed from the investigation. This would be:


(a)
civil proceedings instituted (this will be in the public domain);


(b)
the number of criminal referrals made to the NPA (without mentioning the names until actual criminal proceedings are instituted by the NPA);


(c)
the number of referrals made to the Asset Forfeiture Unit (AFU) (without mentioning particulars until the AFU has instituted proceedings); and 


(d)
the number of disciplinary matters referred to employers (without mentioning the names of affected parties until such disciplinary proceedings have been instituted by the employers); and

8.12.3
the target date for completion of the investigation.

