labour

Department:

Labour
REPUBLIC OF SOUTH AFRICA

DATE: 30 JUNE 2015

bZL081 moqey )y



GLOZ AINM Le
c

suollesilsanul
JIsuaJoj e wJojiad 01 pamoj|oy sI ssadoud 1eypn -

431S1UlAl 9y3 01 Suiliodaa jo 1d3duod 3y
431SIUlAl @43 0] uolissiwgns JO JOoud

"UOI1E8I1SaAU] 2ISUSI0) B 19NPUOI 0]
UOISI29p Suluolldoues 991 WwWod }pne Jo Jooud
'S91313ua 21jqnd Jo Awouojne Jo Jjooud T

GL0Z aunr /| jo Bunesiy
ee;.ul.uwog ouo;uod 9y} wo.y Buw\ou s;senbea

© $5300¥d 11ANV DISNINO4 S.0V1aAN o




' NEDLAC'S FORENSIC AUDIT PROCESS

1. Proof of autonomy of public entitie_s.

% Establishment

NEDLAC was established by the National Economic, Development and
Labour Council Act, 1994 (Act No.35 of 1994). Annexure A

= NEDLAC thus has its own enabling legislation which stipulates that the
Council shall be a juristic person;

NEDLAC is listed as a Schedule 3 A National Public Entity and as such it
must comply with the regulatory framework as contained in Chapter 6 of
the PFMA, its Regulations and the King Reports on good governance.

In terms of Section 49(2)(a) of the PFMA the accounting authority of
Nedlac is the controlling body, which in turn is the Executive Council of

Nedlac.

Par. 5(2)(a) of Annexure A stipulates that the Council may make such
investigations as it may consider necessary. 3
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2. Proof of audit commit_tee sanctioning
decision to conduct a forensic investigation.

< The Portfolio Committee on Labour requested proof of who/whom
made the final decision to proceed with the forensic investigation.

» During a special Audit Committee of Nedlac held on 10 November 2011, it

was agreed that the then Chief Financial Officer. Mr. Umesh Dulabh, be
placed on precautionary suspension, as he was the only person
suspected to have been responsible for the alleged irregulatities at Nedlac.

Mr. Dulabh was served with a letter notifying him of the suspension,
however he decided to resign with immediate effect on 21 November 2011.

An acting CFO was appointed on 28 November 2011 to stabilise the
financial function of Nedlac and to also establish whether the are sufficient

grounds to proceed with a forensic investigation, considering the
accompanying high costs of such an investigation.
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" NEDLAC'S FORENSIC AUDIT PROCESS

3. Proof of Submission _to"the I"\/I_innister.

The Portfolio Committee on Labour requested proof of submission(s) to
the Minister of Labour, informing and advising her on the outcome of the

forensic investigation and the way forward.

The Director General of Labour was informed of the outcome of the forensic
investigation on 2 July 2012, (ANNEXURE D.) and based on the sensitivity of
the information revealed, he instructed Nedlac to obtain a legal opinion, prior
to any further steps be taken.

The Attorney’s firm HAFFEGEE ROSKAM SAVAGE was subsequently appointed
and in accordance with section B 3 of the attached ANNEXURE E, the report

is divided into three (3) sections, which are as follows:

1. Legal requirements and obligations of Nedlac and the Minister of Labour;
2. The second section comments upon the forensic report; and

3. The summary of the forensic report’s findings and the steps that Nedlac
should pursue with regard to each finding and recommendation. -
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NEDLAC’S FORENSIC AUDIT PROCESS

4. The concept of reporting to the Minister.

< The Portfolio Committee on Labour requested clarity regarding the
phrase “reporting” to the Minister that was used during the meeting.

Paragraph 27.1.9 of the Treasury Regulations stipulates the following: “The
audit committee must have explicit authority to investigate matters within
its powers, as identified in the written terms of reference. The audit
committee must be provided with the resources it needs to investigate such
matters and shall have full access to information.”

Paragraph 27.1.11 stipulates: “Should a report from internal audit (or any
other source) to the audit committee implicate any member(s) of the
accounting authority in fraud, corruption or gross negligence, the chairperson
of the audit committee must report this to the executive authority and the
Auditor-General.” (ANNEXURE G)

27 July 2015
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NEDLAC’S FORENSIC AUDIT PROCESS







ANNEXURE A
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(c) a labour market chamber; and
(d) a development chamber.

{3) The Council shall be a juristic person.
Membership of Council

3.
{1) The Council shall consist of-

{a) members who represent organised business;

{b) members who represent organised labour;

{c) members wha represent organised community and development interests;
(d) members who represent the State,

(2) The members referred to in subsection 1{a) shall be appointed by the Minister on nominations made
by organised business.

(3) The members referred to in subsection 1(b} shall be appointed by the Minister on nominations made
by organised labour.

(4) The members referred to in subsection 1(c) shall be appointed by the Minister without Portfolio in the
Office of the President from persons nominated by the organisations of community and development
interest identified by the Minister without Portfolio in the Office of the President in terms of subsection
(5).

(5) The Minister without Portfolio in the Office of President shall in consultation with the executive
council identify organisations of community and development interest that-

{a) represent a significant community interest on a national basis;
{b) have a direct interest in reconstruction and development; and
(c) are constituted democratically.

(6) The President shall appoint the members referred to in subsection (1)(d).
(7) The members appointed in terms of subsections (2), (3}, (4) and (6) shall hold office in accordance
with the constitution of the Council.

Constitution of Council
4. Subject to the provisions of this Act, the constitution of the Council shall provide for-

(a) the manner in which organised business may nominate persons for appointment as members and the
manner in which members may be removed;

(b) the manner in which organised labour may nominate persons for appointment as members and the
manner in which members may be removed;

{c} the criteria by which and manner in which organised business shall admit employers and business
associations or federations of such associations;

(d) the criteria by which and manner in which organised labour shall admit federations of trade unions;
(e) the appointment of alternates to members;

(f) the appointment of ex officio members of the council in either a representative or expert capacity;
{g) the removal of members;

{h} the appointment, removal, duties and powers of the chairpersons, office-bearers and officials;

(i} the establishment, composition, and functions of the executive council;

(i} the establishment, composition, powers and functioning of the chambers;

(k) the establishment, compasition, powers and functioning of committees, including a management
committee, of the Council;

(I) the convening of, quorum for and conduct of meetings of the executive council, chambers and
committees;
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(2) The executive council may under its constitution authorise any committee or person to conduct
enquiries and exercise the powers and perform the functions conferred on the executive council under
this Act.

(3) The executive council shall develop conventions and regulate its relationships with Parliament and its
standing committees and the Ministries and Departments affected by the decisions of the Council.

{4) The executive council shall develop rules and protocols for the conduct of relations with other
institutions engaged in the formulation or implementation of aspects of social and economic policy.

(5) The executive council may develop codes of conduct to regulate the canduct of members and
representatives.

(6) The executive council shall appoint a secretariat on such terms and conditions as it may determine.

Duties of executive council

7.

{1) The executive council shall annually convene a national summit of interested parties, to report on and
to cansider the activities of the Council.

(2) The executive council shall as soon as possible after 31 December in each year furnish the Minister
with a report, including an audited financial account and balance sheets of the Council, in respect of its
activities and the state of social and economic matters in the Republic during the year ending on that
date.

{3) The Council shall be publicly funded and the executive council shall prepare an annual budget for the
financing of the Council for submission to the Minister by 1 September in each year for his or her
approval and the concurrence of the Minister of Finance.

Reports

8. Any report of the Council, including the annual report or a report on any proposed legislation or policy
relating to or affecting social and economic matters shall be submitted to the Minister and every such
report shall as soon as practicable be laid upon the Table of the Senate and of the National Assembly.

Amendment of laws and transitional measures

9,

{1) The Minister shall be the interim chairperson of the Council.

(2) The interim chairperson shall for the purposes of subsection (6) convene an inaugural meeting of the
Council by fixing a date, time and venue for such a meeting.

(3) The Minister shall invite the representatives of the employer and business associations, federations or
such associations and federations of trade unions represented on the National Manpower Commission
and the National Economic Forum to attend the meeting.

(4) The Minister, in consultation with the Minister without Portfolio in the Office of the President, shall
invite persons who represent organisations of community and development interests to attend the
meeting.

(5) The President shall appoint the representatives of the State to attend the inaugural meeting.

(6) The duties of the inaugural meeting of the Council shall be to-

(a) adopt a constitution for the Council;

(b) appoint the chairpersons in terms of the constitution and relieve the interim chairperson of his or her
duties;

{c} establish the chambers and the management committee and such other committees as are prescribed
by the constitution and appoint the members to such committees;

{d) confirm the appointment of a secretariat on such terms and conditions as it may determine.

(7} The provisions of the Act mentioned in the Schedule are hereby repealed with effect from the date of
the inaugural meeting referred to in subsection (2).

(8) For the purpases of section 33(5)(b) of the Constitution, the Council shall replace the National
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ANNEXURE B
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48. Classification of public entities—(1) The Minister may by notice in the national
Government Gazette classify public entities listed in Schedule 3 in aceordance with the
rclevant definitions set out in section 1, as—

(a) national government business enterprises;
(b)  provincial government business enterprises;
(¢) national public entities; and

(d)  provincial public entities,

(2) A public entity is for the purposes of this Act regarded as belonging to the class in
which it is classified in terms of subsection (1).

Part 2: Accounting authorities for public entities

49. Accounting authorities.—(1) Every public entity must have an authority which
must be accountable for the purposes of this Act.

(2) If the public entity—

(@) has a board or other controlling bedy, that board or controlling body is the
accounting authority for that entity; or

(&)  does not have a controlling body, the chief executive officer or the other person
in charge of the public entity is the accounting authority for that public entity
unless specific legislation applicable to that public entity designates another
person as the accounting authority.

(3) The relevant treasury, in exceptional circumstances, may approve or instruct that
another functionary of a public entity must be the accounting authority for that public entity.

{4) The relevant treasury may at any time withdraw an approval or instruction in terms
of subsection (3).

(5) A public entity must inform the Auditor-General promptly and in writing of any
approval or instruction in terms of subsection (3) and any withdrawal of an approval or
instruction in terms of subsection (4).

3. Fiduciary duties of accounting authorities.—(1) The accounting authority for a
public entity must—

(@) exercise the duty of utmost care to ensure reasonable protection of the asscts
and records of the public entity;

(b)  act with fidelity, honesty, integrity and in the best interests of the public entity in
managing the financial affairs of the public entity;

(¢)  on request, disclose to the executive authority responsible for that public entity
or the legislature to which the public entity is accountable, all material facts,
including those reasonably discoverable, which in any way may influence the
decisions or actions of the executive authority or that legislature; and

(d)  scek, within the sphere of influence of that accounting authority, to prevent any
prejudice to the financial interests of the state.

(2) A member of an accounting authority or, if the accounting authority is not a board
or other body, the individual who is the accounting authority, may not—

(@) act in a way that is inconsistent with the responsibilities assigned to an
accounting authority in terms of this Act; or
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(%)  must comply, and ensure compliance by the public entity, with the provisions of
this Act and any other legislation applicable to the public entity.

(2) If an accounting authority is unable to comply with any of the responsibilities
determined for an accounting authority in this Part, the accounting authority must prompily
report the inability, together with reasons, to the relevant executive autharity and treasury.

52, Annual budget and corporate plan by Schedule 2 public entitics and
government business enterprises—The accounting authority for a public entity listed in
Schedule 2 or a government business enterprise listed in Schedule 3 must submit to the
accounting officer for a department designated by the executive authority responsible for that
public entity or government business enterprise, and to the relevant treasury, at least one
month, or another period agreed with the National Treasury, before the start of its financial
year—

(@) a projection of revenue, expenditure and borrowings for that financial year in
the prescribed format; and

(6) a corporate plan in the prescribed format covering the affairs of that public
entity or business enterprise for the following three financial years, and, if it has
subsidiaries, also the affairs of the subsidiaries.

53. Annual budgets by non-business Schedule 3 public entities—(1) The accounting
authority for a public entity listed in Schedule 3 which is not 2 government business enterprise
must submit to the executive authority responsible for that public entity, at least six months
before the start of the financial year of the department designated in terms of subsection (2) or
another period agreed to between the executive authority and the public entity, a budget of
estimated revenue and expenditure for that financial year, for approval by the executive
authority.

(2) The budget must be submitted to the executive authority through the accounting
officer for a department designated by the executive authority, who may make
recommendations fo the execulive authority with regard to the approval or amendment of the
budget.

(3) A public entity which must submit a budget in terms of subsection (1), may not
budget for a deficit and may not accumulate surpluses unless the prior written approval of the
National Treasury has been obtained.

(4) The accounting authority for such a public entity is responsible for ensuring that
expenditure of that public entity is in accordance with the approved budget.

(5) The National Treasury may regulate the application of this section by regulation ot
instruction in terms of section 76.

54. Information to be submitted by accounting authorities.—(1) The accounting
authority for a public entity must submit to the relevant treasury or the Auditor-General such
information, returns, documents, explanations and motivations as may be prescribed or as the
relevant treasury or the Auditor-General may require.

(2) Before a public entity concludes any of the following transactions, the accounting
authority for the public entity must promptly and in writing inform the relevant treasury of the
transaction and submit relevant particulars of the transaction to its executive authority for
approval of the transaction:

(a) establishment or participation in the establishment of a company;

(b) participation in a significant partnership, trust, unincorporated joint venture or
similar arrangement;
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(v) any other matters that may be prescribed; and
(¢) include the financial statements of any subsidiaries.
{3) An accounting authority must submil the report and statements referred to in
subsection (1){d), for tabling in Parliament or the provincial legislature, to the relevant

executive authority through the accounting officer of a department designated by the executive
authority,

(4) The relevant treasury may direct that, instead of a separate report, the audited
financial statements of a Schedule 3 public entity which is not a government business
enterprise must be incorporated in those of a depariment designated by that treasury.

Part 3: Other officials of public entities

56. Assignment of powers and duties by accounting authorities.—(1) The
accounting authority for a public entity may—

(a)  in writing delegate any of the powers entrusted or delegated to the accounting
authority in terms of this Act, to an official in that public entity; or

()  instruct an official in that public entity to perform any of the duties assigned to

the accounting authority in terms of this Act.
(2) A delegation or instruction to an official in terms of subsection (1) —

(@ is subject to any limitations and conditions the accounting authority may
Impose;

(b) may cither be to a specific individual or to the holder of a specific post in the
relevant public entity; and

(¢)  does not divest the accounting authority of the responsibility concerning the
exercise of the delegated power or the performance of the assigned duty.

(3) The accounting authority may confirm, vary or revoke any decision taken by an
official as a result of a delegation or instruction in terms of subsection (1), subject to any rights
that may have become vested as a consequence of the decision.

57. Responsibilities of other officials,.—An official in a public entity—

(¢) must ensure that the system of financial management and internal control
established for that public entity is carried oul within the area of responsibility
of that official;

(b) s responsible for the effective, efficient, economical and transparent use of
financial and other resources within that official’s arca of responsibility;

(¢) must take effective and appropriate stcps to prevent, within that official’s arca
of responsibility, any irregular expenditure and fruitless and wasteful
expenditure and any under collection of revenue due;

(d) must comply with the provisions of this Act to the extent applicable to that
official, including any delegations and instructions in terms of section 56: and

(e)  is responsible for the management, including the safeguarding, of the assets and
the management of the liabilities within that official’s area of responsibility.

Part 4: External auditors
58. Appointment of auditors—(1) The annual financial statements of a public entity

must be audited annually by—
(a) the Auditor-General; or
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(c)  the transactions that had come to the auditor’s attention during auditing were in
all material respects in accordance with the mandatory functions of the public
entity determined by law or otherwise,

(2) The auditor—

{(a) must report to the cxcoutive authority responsible for the public entity the
results of any investigation carried out under subsection 60 (2) (c); and

(b)  when reporting in terms of paragraph (a), must draw attention to any other
matters within the auditor’s investigation which, in the auditor’s opinion, should
in the public interest be brought te the notice of Parliament.

62. Duties and powers of Auditor-General—(1) The Auditor-General may—

(@) investigate any public entity or audit the financial statements of any public
entity if the Auditor-General is not appointed as auditor and the Auditor-
General considers it to be in the public interest or upon the receipt of a
complaint; and

(8)  recover the cost of the investigation or audit from the public entity.

(2) An investigation or audit in terms of section (1) may be carried out either by the
Auditor-General or a person appointed by the Auditor-General.

(3) The executive authority responsible for a public entity in respect of which the
Auditor-General has issued a special report in terms of subsection (1) or (2), must promptly
table the report in the National Assembly or the relevant provincial legislature, as may be
appropriate.

(4) The Auditor-General may—

(g)  claim the reasonable cost of performing the duties and exercising the powers in
terms of this section from the public entity concerned: and

(b) annually report to Parliament on specific and general findings regarding the
accountability of public entities.

CHAPTER 7
EXECUTIVE AUTHORITIES

63. Financial responsibilities of executive authorities,—(1) (a) Executive authorities
of departments must perform their statutory functions within the limits of the funds authorised
for the relevant vote.

{#) In performing their statutory functions executive authorities must consider the
monthly reports submitted to them in terms of section 39 (2) (b) and 40 4) (o).

(2) The executive authority responsible for a public entity under the ownership control
of the national or a provincial executive must exercise that executive’s ownership control
powers to ensure that that public entity complies with this Act and the financial policies of that
exccutive.

64. Executive directives having financial implications.—(1) Any directive by an
exccutive authority of a department to the accounting officer of the department having
financial implications for the department must be in writing.

(2) If implementation of the directive is likely to result in unauthorised expenditure,
the accounting officer will be responsible for any resulting unauthorised expenditure unless the
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(ii) the steps taken in connection with such financial misconduct;
(b)  matters relating to the investigation of allegations of financial misconduct;

(¢)  the circumstances in which the National Treasury or a provincial treasury may
direct that disciplinary steps be taken or criminal charges be laid against a
person for financial misconduct;

(d) the circumstances in which a disciplinary board which hears a charge of
financial misconduct must include a person whose name appears on a list of
persons with expertise in state finances or public accounting compiled by the
National Treasury;

(e) the circumstances in which the findings of a disciplinary board and any
sanctions imposed by the board must be reported to the National Treasury, the
relevant provincial treasury and the Auditor-General; and

(/) any other matters to the extent necessary to facilitate the object of this Chapter.

(2) A rcgulation in terms of subsection (1) may—
(a) differentiate between different categories of—
(i) accounting officers;
(ii) accounting authorities;
(iii) officials; and
(iv) institutions to which this Act applies; and

(b) be limited in iis application fo a particular category of accounting officers,
accounting authorities, officials or institutions only,

Part 2; Criminal proceedings

B6. Offences and penalties.—{1) An accounting officer is guilty of an offence and
liable on conviction {o a fine, or to imprisonment for a period not exceeding five years, if that
accounting officer wilfully or in 2 grossly negligent way fails to comply with a provision of
section 38, 39 or 40.

(2) An accounting authority is guilty of an offence and liable on conviction to a fine, or
to imprisonment for a period not exceeding five years, if that accounting authority wilfully or
in a grossly negligent way fails to comply with a provision of section 50, 51 or 35.

(3) Any person, other than a person mentioned in section 66 (2) or (3), who purports to
borrow moncy or to issue a guarantee, indemnity or security for or on behalf of a department,
public entity or constitutional institution, or who enters nto any other contract which purports
to bind a department, public entity or constitutional institution to any future financial
commitment, is guilty of an offence and liable on conviction to a fine or to imprisonment for a
period not exceeding five years.

CHAPTER 11
ACCOUNTING STANDARDS BOARD

87. Establishment.—(1) The Ministcr by rcgulation in terms of section 91 must
cstablish a board to be known as the Accounting Standards Board.

(2) The Accounting Standards Board is a juristic person.

88. Composition.—(1) The Accounting Standards Board consists of no more than 10
members as the Minister may determine.

42
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2. the NEDLAC Chief Financial Officer (CFO), Mr. Umesh Dulabh, be placed on
precautionary suspension pending the outcome of the investigation.
However, the CFQO should during his leave of absence, avail himself and give
his full cooperation to assist with the investigation by the Auditor-General.

3. The NEDLAC Executive Director to take all precautionary measures
necessary to safeguard all supporting documents, financial information and
other data which might relate fo the investigation.

4. The NEDLAC Executive Director to consult with the Overall Convenors on the
Audit Committee's recommendation.

5. In the interest of minimising reputational risk to NEDLAC, it is requested that
this investigation and allegations be kept in the strictest confidentiality.

Sincerely,

Moose Burger
Chairperson: NEDLAC Audit Committee
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held on 28 July 2011 could not be done as no minutes were
available.

4.1 Minutes of 28 July 2011

4.1.1 Mr Moose Burger indicated the following pertaining to
the minutes of 28 July 2011:

¢ The recorder did not work, when brought to the
attention of the previous CFO, Mr Umesh Dulabh, he
indicated that he will keep handwritten notes and will
circulate the minutes. Upon his resignation it became
apparent that the minutes were not circulated and
nobedy has access to the notes.

e Mr Moose Burger requested the representatives to
highlight the key issues that were discussed at the
meeting.

4.2 Minutes of 11 July 2011

4.2.1 Business Constituency sought clarity on the status of
the minutes of the meefing held on 11 July 2011. Organised
Labour indicated that the minutes was circulated and adopted
at the meeting of 28 July 2011.

MATTERS ARISING FROM THE MINUTES OF THE
MEETING HELD ON 28 JULY 2011

5.1 Internal Audit Findings
5.1.1 Business stated that the Internal Audit Report identified

a number of serious risks af which some were aligned to the
allegations of financial misconduct in NEDLAC.

ALLEGED FINANCIAL IRREGULARITIES
6.1 Allegations

6.1.1 Mr Moose Burger said that he received a
correspondence from Government on the 08 November
2011, which outlined a number of alleged financial
administrafive and governance irregularities at NEDLAC.
Some of the allegations include:

e Personal loans to staff members for which we have
no policy

o Ghost staff, which still appears in the NEDLAC
payroll

s NEDLAC staff use NEDLAC flight bookings for
personal travel

e Petrol card abuse

¢ Supply chain management irregularities

« lrregularities with the NEDLAC leave register

s  Office burglary and stolen equipment which were
never reported to the Department of Labour




SvY

‘sWa)sAsS Junoooe
gns au) JO pPes)sul SSUUS [BLLNOT [BJaUas) 10 joog

| yseD ybnoiy) [e1sed uo painides siem sauua sy (D
W 'sasodind
| 10.13u09 Joj 18Bpa] [iauUSD B U punoy Ajjeutiou

| SIUNO2oE [0Jjuco Alessadau Jo yoe| e siasey] (g
“IncgeT] jo juswueda( o) papiwgns sucday
SNOLIEA 8L} U1 pajesipul se siseq [EnJooe su) uo

lou pue siseq yseo e uo dn usnum azem syooq ey (e

‘OY103N Jo SpioDal [RIouRLY 8y} Ul PAISAODSID
Slam sanss| Buimolio} ay) jey) pauodal 40 Bunoe ay | Ly9

049 Bunay ¢

“ "UCHENSILILPY Japun Oy 1a3N @2g|d Jo
| 8ousnsdxe Alessadsu ay) yum suosuios juiodde o) uolsioap
SUi pauLIoul S} pue noge Jo Juswiedaq o) paniugns

aq 0] pey ‘Hoday Auspenp pue 44y ‘SN ‘spodas |eonig
"040 snoinaud ayj jsulebe pajjaas| sanenBo. pabis)e

8y} ojui uonebnsaaul ue ey 0 pue DY IGIN UM uonouny
[BIoUBLY B4 Bsljiqe)s 0} pajujodde sem Q40 Bunoy Uy ¢'¢'g

‘Aep swes sy} so10 sIy pajesea pue uoneub|sal siy passpus)
04021 110Z JequesnoN Lz uQ 'sucpeds|je sy o} puodsal
| Olpouad sl e usalb sem o1 "L L0z Jequenop g uo 049
- snowmaid 8y} uo panlas sem uoisuadsns Jo uolesiou Y Z'e'9

‘pelebisanul sem

iy jsurebe pajjeas) suoneBajie sy} spym ‘yqeing ysauwn

11 °040 snoineld ay) Jo uoisuadsns ay) o) peaibe SJOUBAUDD
I[EJSAD 8} 1BY) papiodsi 10j08.1Q aAlNoexg 8yl |'e'g

043 3y} jo uojsusdsns ¢'g

SUDREPUSLLILIOIAL BY) UO SIOUBAUOY) |[BISAQ
SUP YIM YNSU0D [IM 10393110 8ApNdaXT ay) (o

uonebiysaau

343 jo swoayno ay} Buipuad uojsuadsns
Areuopnesaud uo paoeyd aq 3snw 049 ayl (q
Pa1anpuod aq jsnw Jpny arsuaiod y (e

‘suopepuswwosal Buimeljo) auj apew pue suonefaje
8U} paispisued Bupeaw sanuwion Bpny Jeroadsg ayy

‘NOILTIOSIH €29

‘aunpasoud sy
| 0 Aypien sy) psuonsenb pue |10z Isquusaop g} jo Bunesw
8y} 1e Jussald jou sem Aousnyisuon) Aunwwo) z'z'9

'suohenBal

Ainseai) ayyjo gL' Lz pue 6'L"AZ suoioes Ulm asuepiooe
Ul SSN0H JV1O3N 18 | LOZ JeqLUSACN () UO POUSALOD SEM
Bueew seyjwiwog ypny JusBin ue 'siaqwsew 4es Oy 1a3anN
83U} woly Ajlewsiuf pajeuews suoneBajje asay) SOUIS 129

110z
124WIAON 01 — Bupssy sepwwos ypny [epads z'9




d) Salaries,and Taxes lumped | in one expense
account.

e) In atleast two instances a staff member had been
allowed to use the company account for private
travel.

f) SARS queries on PAYE are outstanding. One
EMP201 query dates back to September 2004.

g) Advances are given to staff without the necessary
policies and letters of acknowledgement in place. w

h) A list of further issues to be investigated has come to |
the fore through performing of daily financial tasks.

i} Payment documentation was not properly signed off
before payment was effected.

) Control measures are being put in place with
immediate effect to limit irregularities.

6.5 Government Conclusions

6.5.1 In terms of the PFMA all Public Entities must follow the |
GRAP principles and clearly the practice was not followed in
NEDLAC. it was surprising that the External Auditors did not
pick up on this.

6.5.2 The Auditor General recommended to the Department
of Labour that NEDLAC should have a Forensic Audit. It is

critical to appoint independent auditors due to the sensitivity
of the issue. I

6.5.3 The Audit Committee members agreed that there was
enough evidence to warrant the recommendation of a
Forensic Audit.

6.6 RESOLUTION:

6.6.1 The Executive Director requested that the
recommendation to proceed with the forensic
investigation be confirmed by the overall convenors and
ratified by MANCO.

6.6.2 The members of the Audit commitiee agreed with
the proposal from the Executive Director.

RM

AS

All

NEDLAC HR POLICIES I
7.1 Leave Policy

7.1.1 The Acting CFO reported that the Leave Paolicy was
changed with an addendum to allow for the payment of all
accumulated leave pay and not the limit of 40 (forty) days set
by the actual approved policy. There is no indication that the
matter was tabled at FINCOM and MANCO for approval,
Business and Government verified that this change in policy |
was not tabled at MANCO for approval. ,

7.1.2 The Executive Director stated that the current NEDLAC
policies need urgent attention and the addendum to the
Leave Policy must be investigated as well as that
consideration be given to the establishment of a HR
Committee.

AS/RM
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year (1 April 2012 to 31 March 2013). They added that the
information must be verified.

9.2.2 The Executive Director indicated that assuming that
Gobodo had been appointed; NEDLAC would continue to use
their services. Business agreed with the Executive Director
that if Gobodo was appointed as external auditors that the
status quo should be kept as they will have the necessary
institutional memory.

9.3 RESOLUTION:

9.3.1 Gobodo must be invited to give inputs during the
forensic investigation. Government will check with the
Auditor General and the Executive Director will check for
confractual obligations.

FPIAS/IRM

10.

INTERNAL AUDITORS
10.1 Appointed Internal Auditors

10.1.1 The only information that could be established by the
acting CFQ was that the contact name for the internal
Auditors was a Mr Karel Wethmar. She will contact the
person and establish more about the agresment between
them and NEDLAC.

10.2 Three Year Rolling Intemal Audit Plan

10.2.1 The three year rolling plan for Internal Audits is
outdated and should be reviewed.

10.3 RESOLUTION:

10.3.1 It was agreed that a draft of the current plan be
circulated to all the Audit Committee members for
reviewing.

RM

MB

1.

NEDLAC CFO POSITION
11.1 Advertising of CFQ position

11.1.1 The position will be advertised, probably in February
2012 with a possible starting date of 1 April 2012,

11.1.2 Government suggested that this process be
commenced with as soon as possible.

11.2 Contract of the Acting CFO

11.2.1 The current confract runs from 28 November 2011 to
28 February 2012 (three months).

11.2.2 The suggestion from the members is that the contract
of the Acting CFO should be extended to incorporate a
handover fo the appointed CFO and to finalise the audit
process and submissions to Department of Labour and
Treasury.
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14,

GENERAL
14.1 Dates for Meetings

14.1.1 A meeting date will have to be scheduled for May
2012 with a suggested date of 22 May 2012,

14.1.2 The meeting date in July is too early as the Auditor
General will serutinise the AFS packs in detail. The date is
changed from the 17 July 2012 to 24 July 2012.

14.2 Quorum

As there is a quorum present at the meeting all the
resolutions and decisions taken are valid.

All

All

15. CLOSING
The date for the next meeting is:
Monday, 12 March 2012 at 09H00 — 11HO0
There being no further business, the meeting was adjourned
at 11H20.
SCRIBE

Ronell Maartens
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3. FINANCIAL IMPLICATIONS

3.1. There are no direct financial implications to the Department following the release of the forensic
report and Nedlac will defray expenditure relating to the appointment of the Forensic Auditors.

4. COMMUNICATION IMPLICATIONS
4.1. The Office of the Chief Financial Officer will communicate the contents of the Forensic Report
to the Auditor-General and the National Treasury as required by current legislation once the
Overall Conveners of Nedlac have been briefed.
5. RECOMMENDATIONS
It is recommended that

5.1. you take note of the outcome of the forensic report; and

5.2. you also take note of the intended action of the Nedlac Audit Committee to report the matter to
the South African police, please.

EKETTLEDAS
DEPUTY DIRECTOR-GENERAL: LP & IR

DATE: W\\w \J\WQ\

Recommendation m 1: Note q?b\/
5.2: Noted / }u&wﬁ.

DIREGTOR-GENERAL
NPT EKO

DATE: 7/30(2
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HAFFEGEE
Our Ref: A Roskam numg
SAVAGE

Your Ref: A Smith
Attorneys

TO BE COLLECTED

Mr A Smith

Chief Executive Officer
NEDLAC

14A Jellicoe Avenue
NEDLAC House
Rosebank
Johannesburg

6 December 2012

Dear Sir

LEGAL REPORT ON THE AFCA & PARTNERS’ FORENSIC REPORT

We refer to your telephone conversation with the writer on & December 2012. We confirm that you
will make arrangements for our report to be coliected.

We shall make arrangements with you in due course to return the original forensic report of AFCA &
Partners.

If you wish to clarify anything in our report, kindly contact the writer.

Yours faithfully

\Tt\
ple

HAFFEGEE ROSKAM SAVAGE
Per: Anton Roskam

Mobile: +27 (82) 559 8324
Direct fax: +27 (86) 648 0536

Email: anton@hrsatiorneys.co.za
Johannesburg: st Floor, North Block,
WesiT PO By 73450 parmary
5 OX arkview
r,pﬂmvzxx%mﬂ,w = wn _m_“w Aﬁﬁﬂww Higher Dip in Labour Law (RAU Mol BW: =
ur Law

gy ) Fax +27 (0)11 252 5084

KATE SAVAGE BA LLB (UCT) LLM (Notre Dame) (summa cum laudg)  Cape Town: 314 Sunclare, 21 Dreyer St

Claremont 7700
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INTRODUCTION

On 1 November 2012 AFCA & Partners produced a forensic report about certain allegations of

financial impropriety and irregular financial controls and expenditure. The report covers the

periods 1 April 2009 to 31 March 2010, 1 April 2010 to 31 March 2011 and 1 April 2011 to 31

March 2012,

NEDLAC requested us to advise it and the Minister of Labour, the executive authority
responsible for NEDLAC, about their legal obligations as regards the findings and

recommendations of the forensic report.

The' report is divided into three sections. The first sets out the legal requirements and
obligations of both NEDLAC and the Minister of Labour, The second comments upon the
forensic report. The third summaries the forensic report’s findings and recommendations and
suggests the steps that NEDLAC should pursue in regard to each finding and recommendation.

We, therefore, begin with a consideration of the relevant legal issues,

THE LAW

Two statutes are of relevance. They are the PFMA and its regulations, the Treasury Regulations,

and the Prevention and Combating of Corrupt Activities Act, 2004. We first deal with the PFMA

and Treasury Regulations.
CHAPTER 6 OF THE PFMA — PuBLIC ENTITIES

NEDLAC is a national public entity listed in schedule 3A of the PFMAL Chapter 6 of the PFMA

regulates public entities.

! “National public entity” is defined in section 1 of the PFMA to mean:

(a) a national government businass enterprise; or
(b} a board, commission, company, corporation, fund or other entity (other than a national
government business enterprise) which is—
(i) established in terms of national legislation;
(ii) fully or substantially funded either from the National Revenue Fund, or by way of a
tax, levy or other money imposed In terms of national legislation; and
(ifi) accountable to Parliament;

Page 4 of 44
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The General Responsibilities of the Accounting Authority

8. The general responsibilities of the accounting authority are set out in section 51 of the PFMA. In

terms of this section the following provisions are relevant in this context:

“{1)  An accounting authority for a public entity—
{a) must ensure that that public entity has and maintains—

(i} effective, efficient and transparent systems of financial and
risk management and internal control;

() .jand

(i) an appropriate procurement and provisioning system
which is fair, equitable, transparent, competitive and cost-
effective;

ivi o
{b) must take effective and appropriate steps to—
{i} collect all revenue due to the public entity concerned; and

(i) prevent irregular expenditure, fruitless and wasteful
expenditure, losses resulting from criminal conduct, and
expenditure not complying with the operational policies of
the public entity; and

{iiif} manage available working capital efficiently and
economically;

{c) is responsible for the management, including the safe-guarding, of
the assets and for the management of the revenue, expenditure
and liabilities of the public entity;

{d) must comply with any tax, lewy, duty, pension and audit
commitments as required by legislation;

{e) must take effective and appropriate disciplinary steps against any
employee of the public entity who-—

{i) contravenes or fails to comply with a provision of this Act;

{ii) commits an act which undermines the financial
management and internal control system of the public
entity; or

{iii) makes or permits an irregular expenditure or a fruitless
and wasteful expenditure;

Page 6 of 44
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if} CHAPTER 7 OF THE PFMA — EXECUTIVE AUTHORITIES

11. In terms of paragraph (c) of the definition of executive authority {section 1 of the PFMA), the
Minister of Labour is the executive authority in relation to NEDLAC, as she is the Cabinet

member who is accountable to Parliament for NEDLAC or in whose portfolio NEDLAC falis.

12. In terms of section 63(2) of the PFMA “[t]he executive authority responsible for a public entity
under the ownership control of the national or a provincial executive must exercise that

executive’s ownership control powers to ensure that that public entity compiies with this Act

and the financial policies of that executive ”
13. “Ownership control” is defined in section 1 of the PEMA to mean;

“in relation to an entity, ... the ability to exercise any of the following powers to
govern the financial and operating policies of the entity in order to obtain benefits

from its activities:

{a) To appoint or remove all, or the majority of, the members of that entity’s
board of directors or equivzient governing body;

{b) to appoint or remove that entity’s chief executive officer;

(c) to cast all, or the majority of, the votes at meetings of that board of directors
or equivalent governing bedy; or

(d) to control all, or the majority of, the voting rights at a general meeting of that
entity;”

14. In terms of section 65(1){b) of the PFMA the executive authority responsible for 2 public entity
must table in the National Assembly the findings of any disciplinary board, and any sanctions
imposed by such a board, which heard a case of financial misconduct against an accounting

officer or accounting authority in terms of section 81 or 83 of the PFMA.?

¥ Section 81 deals with financial misconduct by officials in departments and constitutional institutions and
section 83 deals with financial misconduct by accounting authorities and officials of public entities.
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Criminal Proceedings

17. In terms of section 86(2) of the PFMA “[a]n accounting authority is guilty of an offence and liable
on conviction to a fine, or to imprisonment for a period not exceeding five years, if that

accounting authority wilfully or in a grossly negligent way fails to comply with a provision of

sections 50, 51 or 55.

The Treasury Regulations

18. Regulation 33 of the Treasury Regulations deals with financial misconduct in respect of public

entities.

19. Regulation 33.1 {which refers to sections 85(1)(b),(c} ands (d) of the PFMA) deals with the

investigation and disciplinary proceedings:

“33.1.1 If an employee is alleged to have committed financial misconduct,
the accounting officer of the public entity must ensure that an
investigation Is conducted into the matter and if confirmed, must
ensure that a disciplinary hearing is held in accordance with the

relevant prescripts.

33.1.2 The accounting officer must ensure that such an investigation is
instituted within 30 days from the date of discovery of the alleged
financial misconduct.

33.1.3 If an accounting officer or any of its members is alleged to have
committed financial misconduct, the relevant executive authority
must initiate an investigation into the matter and if the allegations
are confirmed, must ensure that the appropriate disciplinary
proceedings are initiated immediately.

33.1.4 The relevant treasury may, after consultation with the executive
authority -

{a) direct that a person other than an employee of the public
entity conducts the investigation; or

{b) issue any reasonable requirement regarding the way in
which the investigation should be performed.”

20. As regards criminal proceedings, regulation 33.2.1 states that “[t}he accounting officer must
advise the Auditor-General and the relevant executive authority and treasury of any criminal

charges it has laid against any person in terms of section 86 of the [PFMA)}.” There is thus no
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overspending of a vote or a main division within a
vote;

(b) expenditure not in accordance with the purpose of a
vote or, in the case of a main division, not in
accordance with the purpose of the main division.’

Unauthorised expenditure (a)

23. Regulation 9 deals with these types of expenditure. It states the following:

"H.L1. .

8.1.2 When an official of an institution discovers unauthorised, irregular or
fruitless and wasteful expenditure, that official must immediately report
such expenditure to the accounting officer. ...

8.1.3 ..

8.1.4 -The recovery of losses or damages resulting from unauthorised, irregular
or fruitless and wasteful expenditure must be dealt with in accordance

with regulation 12.

9.1.5 The amount of the unauthorised, irregular, fruitless and wasteful
expenditure must be disclosed as a note to the annual financial

statements of the institution.”

v} MANAGEMENT OF LOSSES AND CLAIMS
24, Regulation 12 deals with this issue.

25. Regulation 12.3 states:

“If the state suffers a loss or damage and the other person denies liability, the

accounting officer must, if deemed economical, refer the matter to the State
Attorney for legal action, including the recovery of the value of the loss or

damage.” (Emphasis added.)

26. The qualification, “if deemed economical”, is important to note.

* “Vote” is defined in section 1 of the PFMA as “one of the main segments into which an appropriation Act is
divided and which —(a} specifies the total amount which is usually appropriated per depariment in an
appropriation Act; and (b) is separately approved by Parliament or a provincial legislature, as may be
appropriate, before it approves the relevant draft appropriation Act as such.
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{o) an offence under Part 1, 2, 3 or 4, or section 20 or 21 {in so far as it
relates to the aforementioned offences}) of Chapter 2; or

{(b) the offence of theft, fraud, extortion, forgery or uttering a forged
document,

involving an amount of R100 000 or more, must report such knowledge or
suspicion or cause such knowledge or suspicion to be reported to any

police official.”

31. This section goes beyond the offences of corruption as defined in that Act. A person who fails to

comply with the above subsection is guilty of an offence in terms of that Act {sub-section(2)).

vii) ConcLusION

32. From the above, the legal actions required by NEDLAC are set out in table 1 below.

33. Although the provisions of the PFMA and the Treasury Regulations may seem confusing and

detailed, NEDLAC's obligations may be distilled into three general legal requirements:

33.1. Preventing future unauthorised, irregular or fruitless and wasteful expenditure by

instituting the correct systems and governance processes and policies.

33.2. Recovering, where economically viable, losses as a result of unauthorised, irregular
or fruitiess and wasteful expenditure, criminal conduct, or non-compliance with the
operational palicies of the public entity by way of civil actions. It should be borne in
mind that recovery of losses by way of civil action is subject to prescription of three

years from the date that NEDLAC became aware of the loss.
33.3. Reporting criminal conduct or passible criminal conduct to the SAPS.

34, As regards the reporting obligations of NEDLAC, these are specifically set out above and
!
w summarised in the table below. However, in order to ensure compliance with these reporting

obligations and in the interests of best practice, it is suggested that a2 comprehensive report of

the issues canvassed in the forensic report be made to the Minister of Labour, as the executive

authority of NEDLAC, and the Auditor-General.
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FORMER EMPLOYEE

Exercise “ownership control” {5 63(2) read with
definition of this term in s 1 of the PFMA)

11

Disciplinary Proceedings

Take disciplinary steps against the employee. (s
51(10(e) of the PFMA and Treasury Reg. 33.1.1) ( if the
person is no longer an employee, this is obviously not
possible.)

NEDLAC, on an annual basis, must submit to the
Minister of Labour, National Treasury and
Auditor-General a schedule of —
® the outcome of any disciplinary hearings
and/or criminal charges;
¢ the names and ranks of employees involved; and
the sanctions and any further actions taken against
these employees. (Treasury Reg. 33.3)

If an accounting officer or any of its members is alleged
to have committed financial misconduct, the Minister of
Labour must initiate an investigation into the matter
and if the allegations are confirmed, must ensure that
the appropriate disciplinary proceedings are initiated
immediately {Treasury Reg. 33.1.3).

The Minister must table in the National Assembly the
findings of any disciplinary board, and any sanctions
imposed by such a board, which heard a case of
financial misconduct against an accounting officer or
accounting authority in terms of s 83 of the PFMA (s
65(1)(b) of the PFMA).

[t appears that no disciplinary proceedings against the
accounting authority or its members are contemplated
as a result of the issues dealt with in the forensic
report.]

1.2

Where there are criminal
acts or omissions

in respect of offences of corruption, theft, fraud,
extortion, forgery or uttering a forged document
involving more than R100, 000, the matter must be
reported to the SAPS (s 34 of the Prevention and

‘Combating of Corrupt Activities Act),

If NEDLAC suffered losses as a result of possible criminal

The Minister or National Treasury may direct NEDLAC to
lay charges of criminal financial rmisconduct against any
person should NEDLAC fajl to take appropriate action.
(Treasury Reg. 33.2.2)

S—
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criminal acts or
omissions,
23 Where the losses involye

recovery by civil action Refer to 1.3 above

Disclose as a note to the annual financial statements
the amount of the unauthorised, irregular or fruitless
and wasteful expenditure (Treasury Reg. 9.1.5)

2.4 Reporting
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38.

imposed upon NEDLAC and the Minister of Labour by the PFMA and the Prevention and
Combating of Corrupt Activities Act, 2004. See in this regard Table 2.

Where the word "systemic” appears in the “Suggested Next Steps” column of table 2, it signifies
that the suggested next step is to correct the financial and management controls in NEDLAC with
respect to that finding, if this has not been done already. It is suggested that the financial and
management controls that have been and will be implemented be set out in the report to the

Minister of Labour and Auditor-General referred to in paragraph 34,
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1.2 Former No former employees were No action required.
Employees Still | still on the payroll or were
on Payroll paid after the date of
resignation other than final
payment
2.1 Flight Bookings for Personal Use
21.1 Air Travel The NFC policy was often Systemic
not adhered to.
Mr Mkhize travelled to New R133, 092.68 should be The fact that there is no Investigate whether the
York, Rome and Moscow. recovered from Mr Mkhize. documentation to confirm trips were private or
These trips cost R133, that the international trips business related.
:)92.68f._ Not :otcg:nentatlon wfefaga ;:t:pgrly at:tihnr::ed as Investigate whether the
o confirm tha the o usiness trips does trips were authorised and
international trips were

not mean that they were

; R what the deficiencies were
private in nature.

in relation to the
authorisation.

authorised as official
business trips. Therefore,
they were private in nature

and should be regarded as
irregular expenditure as per
the definition in the PFMA.

Depending on the outcome
of the above, consider
instituting civil claim for
recovery of the monies and
reporting the matter to the
SAPS as alleged fraud.
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Noshi e

disél?ised ina note-t;: the
annual financial statements
(Treasury Reg, 9.1.5).

58 individuals undertook

The cost should be

Do trips on weekends

Investigate whether the

trips over weekends with a recovered. constitute irregular recommendation is correct

total cost of R264,905.69. expenditure? in the light of the business of
NEDLAC,

Mr and Mrs Nare travelled No specific Were Mr and Mrs Nare Verify that the trip was not

mainly together to PE. recommendation, but interviewed about this official.

ot report v

ttert SAPS, as it
1an 2010, The cost Involved Are they employees? matter to the SA s

was R9, 673.40.

During the same period they
rented a car for R19, 904.10.

The air travel cost and car
rental cost where they
travelled together to the
same destination amounted
to R28, 946.05 and
R14,886.69 respectively,

Conclusion; this trave! was
not official since no
accommodation was
incurred for the same
period.

amounts should be
recovered, as it constitutes
irregular expenditure.

may constitute fraud.

Investigate whether it is
economical to recover the
value of the loss. If
economical, institute civil
claims for the recovery of
these monies. On the face
of it, it seems uneconomical,

if the persons are
employees and are still
employed, institute
disciplinary proceedings.

If unauthorised, this amount

must be disclosed in a note
to the annual financial

Page 26 of 44



PP JO £z a8ey

(s'T'6

82y Aunseay 1) sjuawsye)s
|BDUBUY (enuue By o)

ajou e ul pasopasip aq }snw
unowe sy} ‘pasuioyineun y

‘s8ujpasdoud

Aeujidisip ayngnsuy
‘pakojdwa jjn1s si pue
23Aojdwa ue s| asep sup H

‘|BdJWoU0I3UN sWass 3 4 Jo
838} 33 UQ "s3juow asay)
40 A1anodat ayy Joy swepd
1A 21n}3SU) 42100

4 'S0} 3y jo anjea

3Y3 J8A0D3l 0} |EJIWOoL0ID

S1 ) Jay1aym a1e81359AU)

‘pnely

33N1ISU0D Aewi J SB ‘SqyS
341 0} 1311et 843 Jodau
‘le1oygoun §| “jeidyyo Jou sem
[BJUR4 33 Jayiaym Ajluap

COVIA3IN
40 3ako|dwa ue asey sup s

élanew siy3 Jnoge
P3MBIAIBIU| BIBN SIA SEA

"aimipuadxa se)ngaul)
S3IN}ISU0D )i se ‘patanodal
8 p|noys junowe

B3 B3 S1 UOREBPUBWILLIOI D
paldwi ay3 Ajgewnsasd

100 ‘UoNEPUBLLLIODS)

' ayiaads oy

‘PT'STZ ‘LY sem 1500
8yl ‘ease Bingsauueyor
a3 uj sanawoyy

985°T Sulj|aaei) sAep

0T 40} 42 & pajuai ale s

s'1'6

Sau Aunsea. j_) s;uama;e;s

e

TS e A B A
et Y a

e un.-mh-—




Car Travel

128 out of 191 car rentals
were not in terms of the
NFC. NEDLAC incurred an
additional cost of R4086, 921.

3 persons incurred the most
expenditure on car rental
classes not authorised by
the NFC: MK Mkhize
(431,854.20), L Nare
(71,041.10) and T Makaya
(48,220.68).

For Mkhize most of the
rentals were luxury vehicles
which added up to a
continuous period of 43
days and most of the travel
was in the Rosebank and
Johannesburg area.

Various destinations other
than Jhb and cape Town
where cars were hired. The
cost involved was

No specific
recommendation, but
presumably the implied
recommendation is that the
amounts should be
recovered, as the
expenditure is irregular.

This amount must be
disclosed in a note to the
annual financial statements
(Treasury Reg. 9.1.5).

Are L Nare and T Makaya
employees of NEDLAC?

Investigate whether it is
economical to recover the
value of the loss. If
economical, institute civil
claims for the recovery of
these monies.

If so, institute claims against
the persons involved.

If these persons are
employees, institute
disciplinary proceedings.

This amount must be
disclosed in a note to the
annual financial statements
(Treasury Reg. 9.1.5), if it is
indeed irregular,

Not clear that this
necessarily constitutes
irregular expenditure.

Clarify finding.
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regularly rented cars over
weekends with costs of
R269, 070.34 and
R23,123.16 respectively,

AR e = R RF ¥ P n e R R o T
. : ﬁ_'L" oy ',3 % > \ ?, AP Iz ?é? f 1”"”5’-%‘“‘5
SIERCE VY o P ciele T n e T L ETT EEE AL el :~-3;'::!7f;':'“.-\ E);-‘ -
Mkhize and Mrs Nare wer these monies,
two Individuals who

If so, institute claims against
the persons involved and
report to the SAPS as
possible fraud.

If unauthorised, these
amaunts must be disclosed
in a note to the annual
financial statements
(Treasury Reg. 9.1.5).

214

Accommoda-
tion

4 star accommodation was
mostly used and in some
cases 5 star accommodation
contrary to the NFC. The
expenditure for 4 and 5 star
accommodation was
R821,884.01,

No specific
recommendation, but
presumably the implied
recommendation is that the
amounts should be
recovered, as the
expenditure is irregular,

What would be the cost of 3
star accommadation, as this
must be deducted from the
amount of R821,884.01 if
actions are to be taken to
recover the monies?

Investigate whether it is
economical to recover the
value of the loss. If
economical, institute civil
claims for the recovery of
these monies.

This amount must be
disclosed in a note to the
annual financial statements
(Treasury Reg. 9.1.5).

2.15

Additional
observation

Air travel, car rental, and
accommodation expenses
totalling R77, 219.29 were
incurred over the two
December breaks.

No specific
recommendation.

Systemic
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R e

card which was paid via
deblt order from the
NEDLAC Current Account.

They were issued to Messrs
Mkhize and Dulabh. They
could be used for any
vehicle.

The total amount paid on
the petrol cards was

T B e SRR Tl ey ST
3.4 Possible “Fumo Transport - the No specific Systemic
Excessive procedures required to be recommendation.
Payments Fumo | followed by NEDLAC for
Travel procurement of goods and
services were not adhered
to.
Umesh Dulabh was primarily
responsible for the failure to
adhere to the required
policies and procedures.
Fumo Travel's rates are not
excessive:
4.1 Private Cars There were two No specific What was the loss? Clarify finding and
Filled with unauthorised petrol cards recommendation. recommendation.
NEDLAC Petrol | that were linked to an
Card unauthorised FNB credit
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Rotation of-
Auditors

Despite limited information,
it seems as if the Audit
Report should not have
been unqualified.

o B ) > ai e ot

A quality review with the
possibility of negligence on
the part of auditors should
be performed on the
working papers of the audit
firm, Goodo Inc, The
prescribed process to obtain
access to their working
papers will have to be
instituted,

Which audit report?

Clarify finding.

Institute review of auditors.

8.1

Flight Bookings
Detail Not
Submitted to
Fincom

Not able to verify whether
this detalil was supplied to
FINCOM as requested in
minutes of 27 July 2009, 27
lanuary 2010 and 1 October
2010. Therefore, the
allegation is true.

No specific
recommendation.

Systemic

9.1

Frequent Flyer
Miles

Contract between SAA and
NEDLAC stipulates that
voyager benefits accrue to
the individuals nominated
by NEDLAC. Thisis
renewable every six months.
Latest contract not found.

Further investigation on the
use of frequent flyer miles.

Further investigation.

9.2

Cheaper Flights

Fincom recommended on 28
Oct 2010 that cheaper
modes of transport be used

No specific
recommendation,

Systemic
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CEAEET L

.

'““E‘l‘i R CERT

the NFC.

.‘ ,-*;&sm e et
excess of the 40 days as per

Mr Mkhize was paid R453,
947.69 as part of his fina}
payment after resignation.
This amounts to 126 days
leave accrued. Thisisan
overpayment of R309,
837.31.

Mr Mkhize's accumulated
leave could not have been
accurate because there
were trips undertaken
where car rental records
show the stay was in excess
of 2 days,

This finding is not clear.

Clarify finding

No detailed records of sick
leave, study leave or
maternity / paternity leave
or compassionate leave
taken.

Systemic

10.2

Leave taken for
December
Break

Leave taken during the
annual shutdown was not
recorded in the leave
records. Staff members
claimed the previous ED

No specific

recommendation.

Systemic

Page 38 of 44




b 30 g€ 384

SIITHWIWO)
33ueuUly
pueipny
Wos prayyiim
*UofiEpUIWWIDIDL uoieuLIogu|
Jwalsig aiyldads oy anu) uonesa)y |Bjpueuly |
spioday
‘UoIIEpUBLIWINIA) Supunoooy
JjwalsAg J1aads opy uonpuod Joog aienbapeuy v
‘Jooud Asequaswinaop
IUBIINSUI “1aABMDYH

*UO[IEPUBLILLOISY *Jn320 pip Asetsing Aejdung

S4i03ds oN | ay3 jeyy Aupgissod e sy asay) dayyy swie|) (A
ancgeq
“nogqet jo | jojusunuedsg

‘uoiiepuawwodal | uawyedaq o3 pauodal sem 0} payoday ‘

‘pasinbas uojoe o 3ioads opn 31 3BY1 UCIBIUBWINDOP ON JoN Asejding I'IT
spioosay
"anea| Jo adAy 9AE3T OU pue
‘UollepuUBWILICIaS Aue jo 1day a1am spiodal $E1S 3383U0D

J{aisAg Jyads oy 81e2.n3dk pue jie3ap oN 03 3jqeun £0T

“ane3) 5,Uossad B wWoly

P33anpap aq j0u pinoys

poliad sjy3 jey) pazesipu
5




T = :
C Misallocation of Allegation true No specific Systemic
information in recommendation.
Books
D Accounting Not up to Standard No specific Systemic
Record recommendation.
E Laptops Fixed Asset Register not No specific Systemic
kept up to date recommendation.
F Debit Orders Debit orders for Discovery These monies should be Who are the individuals? Clarify the individuals
Life and Liberty Life for the recovered from the involved.
! i S S individuals. Insofar as they
respectively. are no longer employees,
There is no need for this investigate whether it is
expense for Nedlac. The economical to proceed
individuals have not been against the persons
identified, involved.
Systemic
G Diners Club Diners Club cards were Deal with these transactions Systemic
issued to Mr Mkhize and Mr as unauthorised and
Dulabh. No form of irregular expenditure, Z!'lefesar;?unts Tu:t t::
authorisation for these cards tsclosed in a note to the
in all the ManCom and annual financial statements
FinCom minutes. Therefore (Treasury Reg. 9.1.5).
the issuing of these cards
and the expenditure on
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Mr Mkhize's transactions at
Makro included a large array
of items that must be
personal expenditure. [t
was concluded that all items
purchased at Makro were
for personal use.

Most transactions occurred
on weekends.

There was also a transaction
for a suite and shirt at the
Oriental Plaza.

Mr Mkhize also bought tyres
to the tune of R9, 500.01 on
4 October 2011 after his last
day at work., There were
other transactions relating
to this personal vehicle.

There were also transactions
at the Ferrari shop.

Mr Mkhize also bought
items at Best Buy Arlington
on his USA trip, which were
personal in nature

The Diners Club card was
mainly used for personal
expenditure. The total
amount in the period under
review for Mr Mkhize's card
was R168, 171.76 of which
105,840.72 was private.

Deal with these transactions
as unauthorised and
irregular expenditure.

Recover by way of a civil
claim against Mr Mkhize.

Report the matter to the
SAPS, as on the face of it is
amounts to fraud.

The loss must be disclosed in
a note to the annual
financial statements
(Treasury Reg. 9.1.5).
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Report on any
Significant
Processes that
was Lacking in
Prevention of
Fraud

Control and Administratj
deficiencies

ve

Specific recommendations
contained in report.

Systemic
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NO DESCRIPTION OF FINDING COMPLETED PENDING
8 | The space for prices on orders being left | Corrected
blank
9 Lack of evidence that quotes were A Supply Chain Management Deviation Report was
obtained, in accordance with the presented to the Audit &Risk Committee on all the items
NEDLAC Financial Code, that were identified by NEDLAC that have not been
procured 100% in line with the SCM prescripts. The
matter must be referred to the Minister for condonation.
10 | On cheque requisitions, the signature Corrected — now mainly making use
space provided for the recipient of the of EFT payments
cheque has not been completed on
certain requisitions and in most instances
a signature stamp was utilized
11 | Adequate records of staff advances/loans | Staif advances have been stopped
were not kept. completely.
12 | Cellphone allowances were not entered | Cotrectod
onto the payroll system. Accordingly
this creates a situation where payments
were received during the year from the
employer and were not reflected on the
IRP5 certificates.
13 | Unable to obtain the relevant Study agreements were designed, The first task of the Audit & Risk Committee will be to
documented proof that study loans were signed and implemented during finalise the HR policies.
properly dealt with. No proof that the 2012/2013. MANCO has approved
ED considered any of the loans and no the scope of the standing HR and
contract could be obtained. Remuneration Committee and the
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NO

DESCRIPTION OF FINDING

COMPLETED

PENDING

19

Gobodo Inc. was appointed as auditors
since 2005 to date. According to their
initial agreement their contract period
was only for 5 years, which should have
ended in 2009

The Auditor General has taken over
the external audit function.

20

Nedlac should use cheaper modes
of transport such as flying with
Kulula, One Time Airlines and
Mango Airlines instead of SAA."

Policies developed and awaiting approval by MANCO

21

An unsigned, undated leave
policy drafted by Mr Mkhize was
recovered in the records at the
Nedlac offices. There are no
minutes stating that this draft /
policy was presented to either
Nedlac's FinCom or ManCom.

Policies developed and awaiting approval by MANCO

22

Leave taken during the annual
closure was not recorded in the
leave records supplied. In
consultation with staff members it
was mentioned that the previous
ED indicated that the December
break days should be seen as a
present from Nedlac.

The staff were all required to submit
leave forms for the December /
January shut down

Policies developed and awaiting approval by MANCO

23

Overall the accounting records
were found to be inadequate and

Accounting system has been
enhanced and additional ledgers
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NO

DESCRIPTION OF FINDING

COMPLETED

PENDING

information and allocation of
transactions the supporting and
other statutory requirements were
also not kept/complied with as
required.

27

All assets and services purchased
by Nedlac have been recorded in
the cash book, Fixed assets have

not in all instances been recorded
in the Fixed Asset Register,

Corrected. Assets counts conducted
on a regular basis and those assets
that could not be accounted for have
been written off,

28

In terms of the list of debit orders
obtained from the bank statement, we
were able to verify the validity of most.
The two most significant debit orders
that were deducted for the full period of
review were for Discovery Life and
Liberty Life. In our opinion there is no
need for the expense from a Nedlac
business point of view, since these
entities provide mainly Life insurance
and investment services.

Corrected. All debit orders have
been stopped.

29

Dinersclub cards were only
issued to Mr Mkize and Mr
Dulabh. We were unable to
obtain any form of authorisation
for the two cards including all the
minutes of the ManCom and

Dinersclub cards have been
cancelled.




ODNVI 4q [eaoidde Sunreme pue padofaasp Sa1otjod

‘a[qissod

SBAM OPILLIAO JUSLUSFeURIU

Yeq]) 3edm 0s Jo soe|d Ul 10U IS
alom sampaodoid pue saroijod

[43

‘pastioyine pue paacidde Anp
axe [Jo1ked 01 saFueyo Joj s)sanbax
fle pue paddojs aonoead ymejun

‘sjuswled payefay 1010 Aue 10
SOSEDIDUI Oy} JOJ UONRIUSUINIOP
Sunuoddns sjenbope

9Jm}IISUOD J0U S0P SH|], "[BWR
3y} wo readde pred junoure oy
AJLIDA 0] SUOYjE[NO[ED JO Sjunowe
ou £,01/60 Teak oy 10J %01

Jo asearour puadns,, {sajejs Ajuo
[rews S, ‘pasiin a1om spuadis
29 seakojdure Arerodura) 03

Aed yoeq 1001]2 0} sjsanbai rewyg

43

OONVIA £q [eacidde Sunteme pue padojeasp sarorjog

"OB[PaN 1¢

uosiad a|qisuodsal JueAdal oY) £q
0} paJaype Usa( JOU SBY SIOTAIDS
pue spood Jo Juawamooid

91} 10J ADN OBJpPaN a3} Ul Jno prey
SE pamojjoJ 9q 03 aunpaocoxd oy,

0¢

“JenSaLn pue pasuoyneun

se popiedai s1 sImyrpuadxa

31 [je SE [[oM SB SpIed a1}

JO Sutnss 2y} 210J0ISN ], "TWODUL

DNIANAL

JALTTINOD

ONIANTA A0 NOLLAI-IDSAd

ON




NO DESCRIPTION OF FINDING

COMPLETED

PENDING

33 | Full review of risk profile,
policies and procedures including
month end procedures and
reporting lines (this should be
clearly defined and build into
employment contracts of at least
the Executive director and the
CFO).

Risk Assessment concluded and
reporting requirements clearly
defined.

Minister to incorporate policies, procedures and reporting

lines in employment contract of ED.

34 | The Audit and Risk Committee is An independent Chairperson,
functioning without an Independent Advocate Shami Kholong has been
Chairperson appointed with effect from
01/05/2013
35 | Review Finance policies and develop All policies developed and awaiting approval by
HRM & SCM Policies. MANCO.
36 | Report findings of Forensic Report to Done
Minister
37 | Report findings of Forensic Report to Done —~ AGSA requested Nedlac’s
Auditor-General ED to provide the report as was
mentioned in the previous Annual
Report
38 | Report findings of Forensic Report to The Audit and Risk Committee

MANCO

present the Report to MANCO on 17
May 2013

39 | Report findings of Forensic Report to
National Treasury

Reported to National Treasury on 23
May 2013.

40 | Report findings of Forensic Report to
SAPS

Will report to SAPS on instruction from National

Treasury.

|
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27.1.8

27.1.10

27.1.11

Part 9: Public entities

The audit committee must have explicit authority to investigate matters within its
powers, as identified in the written terms of reference. The audit committee must be
provided with the resources it needs to investigate such matters and shall have full access
to information. The audit committee must safeguard all information supplied to it within
the ambit of the law.

The audit committee must —
(a) report and make recommendations to the accounting authority;

(b) report on the effectiveness of internal controls in the annual report of the institution;
and

(c) comment on its evaluation of the financial statements in the annual report.

Should a report from internal audit (or any other source) to the audit committee implicate
any member(s) of the accounting authority in fraud, corruption or gross negligence, the
chairperson of the audit committee must promptly report this to the relevant executive
authority and the Auditor-General.

27.1.12+ The audit committee must communicate any concerns it deems necessary to the

27.1.13 <

27.2

27.2.1

27.2.2
2123

2724

21.2.5

27.2.6

27.2.7

executive authority, the Auditor-General and if appropriate, to the external auditor.

The audit committee must meet at least annually with the Auditor-General or the external
auditor, whichever applicable, to ensure that there are no unresolved issues of concern.

Internal controls and internal audit [Sections 51(1)(a)(ii) and 76(4)(b)
and (e) of the PFMA]

The accounting authority must ensure that a risk assessment is conducted regularly so as
to identify emerging risks of the public entity. A risk management strategy, which must
include a fraud prevention plan, must be used to direct internal audit effort and priority
and to determine the skills required of managers and staff to improve controls and to
manage these risks. The strategy must be clearly communicated to all employees to
ensure that the risk management strategy is incorporated into the language and culture of
the public entity.

All public entities to which these regulations apply must have an internal audit function.

A public entity and subsidiaries under the ownership control of the entity may have a
shared internal andit function.

The internal audit function may, in accordance with preferred tendering procedures, be
contracted out to an external institution with specialist audit expertise, provided that the
external auditors may not perform the internal audit function.

The purpose, authority and responsibility of the internal audit function must, in
consultation with the Board, be formally defined in an audit charter and be consistent
with the Institute of Internal Auditors (“ITA”) definition of internal auditing.

Internal audit must be conducted in accordance with the standards set by the Institute of
Internal Auditors.

The internal audit function must, in consultation with the audit committee, prepare:

(a) arolling three-year strategic internal audit plan based on its assessment of key areas
of risk for the public entity, having regard to its current operations, the operations
proposed in its corporate or strategic plan and its risk management strategy;

(b) an internal audit plan for the first year of the rolling plan;
(c) plans indicating the scope of each audit in the annual internal audit plan; and
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