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COMMENTS ON THE EXPROPRIATION BILL [B4-2015]
____________________________________________________________
1. The technical difficulties which were raised with respect to the previous version of the Expropriation Bill have been largely attended to.  In broad terms the structure of the Bill conforms to international standards and the Department is to be commended for the Bill as it stands.  It is workable practical and constitutionally sound.  We suggest, however, that the few outstanding matters set out below, be attended to.
2. AD CLAUSE 1 – DEFINITION OF “COURT”:

The definition should restrict the jurisdiction to the High Court, and only the High Court where the property is situated, except in the case of intangible property as is provided in sub-clause (c).  The practical difficulties are the following:

2.1. Particularly in a case of national government the seat of the particular Minister will be in Pretoria whereas the property expropriated may, for example be situated in the Western Cape or KwaZulu-Natal.  In every instance where the compensation is determined by the court it is necessary for a court inspection to be held.  If, for example, summons is issued in the Gauteng High Court, Pretoria the costs attendant upon a trial where the witnesses are in the Western Cape or in KwaZulu-Natal in the aforegoing example and where a court inspection is to be held.  
2.2. In the original Expropriation Act 63 of 1975 provision was made for a special compensation court presided over by a magistrate in cases where the amount compensation claim, fell within the jurisdiction of a magistrates’ court.  However, these provisions were later deleted from Act 63 of 1975 because the determination of compensation is a highly technical matter which in most instances fall outside the experience of magistrates.  The magistrates who were presiding over the compensation court were simply not competent to do the determination of compensation.  By giving magistrates’ courts’ jurisdiction to determine compensation, the difficulties which led to the removal from the Expropriation Act 63 of 1975 of compensation courts, are again created.

2.3. The argument that costs of litigation in a magistrates’ court is less than in the High Court, can be met by including in clause 21(3) a sub-clause (e) to the effect that should compensation be determined in an amount which falls within the jurisdiction of a magistrates’ court, only the costs taxed on the magistrates’ court’s scale may be allowed.
2.4. It is therefore recommended that clause 1(1)(b) be deleted and clause 1(1)(a) be amended by adding the words within whose areas of jurisdiction a property is situated.

That is the present position and the system works well.

3. AD CLAUSE 8 – NOTICE OF EXPROPRIATION:
3.1. The bill does not provide for a separate or different method of expropriation in the case of roads or railways.  Section 26 of the present Expropriation Act 63 of 1975 where land is declared to be a road or acquired for a road without such land being expropriated by a notice of expropriation, different provisions are applicable.

3.2. Provincial Acts and Ordinances provide for the proclamation of a road or railway line (for example the Gauteng Transport Infrastructure Act, 2000).  This proclamation takes place in the Provincial Gazette and the road or railway line is proclaimed with reference to plans with accurate survey data so that any owner of land will be able to ascertain precisely where such road or railway line exists on his or her land.

3.3. This method of expropriation is absolutely necessary because the road or railway line is usually proclaimed over hundreds of properties (in the case of the Gautrain in Gauteng Province, more than 1 100 properties).  Although the provisions with respect to prior notification to the owner is necessary and is indeed complied with, the service of a notice of expropriation on for example 1 100 owners of properties, will result in different dates of expropriation and consequently different dates on which compensation has to be determined.

3.4. The legal and practical difficulties arising in such an instance are quite obvious.  Once an expropriation scheme starts, the open market with respect to the value of properties change radically and it becomes a sometimes insurmountable problem, to determine what the market value of a specific property would have been had other properties not been expropriated prior to it.

3.5. The proclamation method thus provides a mechanism whereby the date of expropriation and the date as at which compensation is to be assessed, becomes standard in respect of all properties expropriated in the same proclamation notice.
3.6. A further consequence of the proclamation of a road or railway line in terms of the Gauteng Transport Infrastructure Act 2000, for example, is that the powers of the MEC with respect to roads or railways as set out in the Act becomes applicable to the expropriated or proclaimed road or railway line.  The expropriation is one of road or railway rights and thus provides for the MEC to exercise his or her powers as set out in the Act in respect thereof.  It thus becomes unnecessary to rezone the land in order to use the land for those purposes.
3.7. It is thus recommended that a new section be formulated whereby the powers granted in terms of provincial or municipal legislation to those authorities may still be exercised in the manner provided for in those provisions as an alternative method of expropriation, i.e. alternatively to clause 8 of the Bill.  Clause 8(1) must thus be prefaced by the words “subject to section ….;”.

3.8. A new section can be added along the following lines:


"Whenever any legislation provides for the expropriation of a road or railway by means of proclamation thereof in the Provincial or Government Gazette, such method of expropriation may be exercised with the necessary changes, subject to the provisions of this Act.”
3.9. As far as the wording of clause 8(1) is concerned, the phrase “expropriate a property”, should be amended to read “expropriate property”.
4. OFFERS OF COMPENSATION – CLAUSE 15(3):

The period of 60 (sixty) days from the notice of expropriation which is allowed for an expropriatee to issue summons with respect to the determination of compensation, is oppressively short.  It cannot be expected from an expropriatee to have his property valued by a valuer, have the valuation properly analysed and have the claim for compensation prepared within 60 (sixty) days of the notice of expropriation having been served.  In practice, this period of 60 days, which can indeed be imposed in the notice of expropriation itself, is simply impractical and oppressive.  A period of 6 (six) months is recommended, but also with a provision that a court may extend the said period on application should the expropriating authority not be willing to do so in terms of clause 25.
5. CLAUSE 21 – DETERMINATION BY COURT:
5.1. What is glaringly absent from section 21, in contradistinction to section 14 of the Expropriation Act 63 of 1975, is a provision that the parties may agree to have the amount of compensation determined on arbitration.
5.2. Although arbitration may be a more expensive procedure than court proceedings, it is much faster.  Presently, for example, there is a waiting period of some 18 (eighteen) months for the allocation of a court date after pleadings have closed in the High Court in Gauteng, Pretoria and most probably also in the Gauteng Local Division, Johannesburg.

5.3. Court rolls are simply overloaded in the High Court and the fast procedure of arbitration cannot simply be written out of the Act.  The way in which section 21(1) is formulated a court must, in the absence of an agreement determine any dispute between an expropriating authority and an expropriated owner on the compensation to be paid.  The wording, as it stands, can be interpreted as excluding arbitration in respect of dispute resolution on the amount of compensation.  It is thus recommended that a new sub-clause (5) be added to provide that the expropriating authority and the expropriatee may agree to have the dispute with respect to determination of compensation be adjudicated by way of arbitration in terms of the Arbitration Act or as otherwise agreed between the parties.

5.4. Furthermore, the words “in the absence of agreement” in clause 21(1) ought to be qualified to make it clear that the absence of agreement refers to the disputes mentioned in clause 21(1) and not to the absence of agreement on arbitration.
6. CONCLUSION:
Except as set out above, the present version of the Bill is acceptable. 
