RE: PRESENTATION: PUBLIC HEARINGS ON THE EXPROPRIATION BILL, B4-2015 
1. INTRODUCTION 

1.1 The Chairperson of the Portfolio Committee on Public Works (“the Committee”), the Honourable Mr. Martins MP invited interested people to submit written comments on the Expropriation Bill (“the Bill”).

1.2 The Bill is intended to align the Expropriation Act of 1975 (“the Act”) with the Constitution of the Republic of South Africa (“the Constitution”). The alignment of the Act to the Constitution is welcomed, as the Act predates the Constitution.
1.3 The alignment of the Act has been long overdue, as the Act is inconsistent with the various provisions of the Constitution. We do not intend to traverse at the said inconsistencies, at this stage, as the Bill, captures them with precision.

1.4 We however, observe, with great concern that the history of the land dispossession in South Africa, does not seem to have been seriously taken into consideration, in the Bill, particularly in the computation of compensation. We shall expand on this observation, hereunder. 
1.5 We wish to point out, at the outset, that South Africa emerges from a very odious history were the majority of our people, to be precise, the African majority, were dispossessed of their  land through unjust and irrational laws, which existed at that time. The loss of land by African people has not only assaulted their dignity but also left them extremely impoverished and impecunious.
1.6 We note that the purpose of the Bill is to provide for expropriation of property for a Public purpose or in the Public interest, subject to just and equitable compensation.
1.7 In light of the purpose of the Bill and our specific history  , more time is required to adequately engage in this matter and make meaningful inputs, in an attempt to  achieve  the kind of society our Constitution envisages, an egalitarian society, were everyone  lives in peace and harmony.        

2. DISCUSSION 
2.1 On the 27th of April 1994, the interim Constitution was adopted. Three (3) years later, in 1997, the final Constitution was adopted by the Constitutional Assembly. The Constitution, clearly a product of many years of struggle, came against the backdrop of a history of apartheid, a central feature of which was inequality based on race.
2.2 The Apartheid Government enacted various legislations in order to dispossess African people of their land.  Some of these racially discriminating laws are: the Land Act of 1913, the Urban Areas Act of 1923 and the subsequent amendments to it and the Native Trust and Land Act, 1936. These laws are some of the primary laws directed against the African population. The effect of these Acts was that only approximately 8% percent of South Africa’s total land area was set aside as a native reserves.

2.3 It is extremely concerning that 21 years into democracy, the consequences of the above mentioned acts have not been reversed and moreover, there are no signs that the imbalances caused by the above laws will be balanced in the near future. These laws have left very deep racist patterns of land and property ownership in South Africa.

2.4 The Constitution provides that expropriation must be subject to compensation which must be just and equitable, reflecting an equitable balance between the public interest and the interest of those affected having regard to a variety of factors including but not limited to the history of the acquisition and the use of the property as well as the extent of direct state investment and subsidy in acquisition and beneficial capital improvement of the property.

2.5 The factors enunciated in section 25(3) of the Constitution are meant to assist expropriating authorities and courts in arriving at compensation which is just and equitable. We are, at this stage, doubtful that some of these factors will be able to assist the expropriating authorities and the courts in fulfilling its functions of determining compensation which is just and equitable, as envisaged by the Constitution. We say this because the history of the acquisition of the property is incapable of quantification. Furthermore, the extent of state investment cannot even be easily ascertainable, owing to the unavailability of documentation proving this fact.
2.6 Most of the factors, if not all in section 25(3) are likely to be interpreted   differently by either the expropriating authorities or the courts when determining compensation which is just and equitable. We therefore submit that the algorithm in section 25(3) needs to be carefully examined as to whether it is helpful and if so to what extent, in assisting in computing  compensation, when property is expropriated and in light of the need to expropriate property in the public interest.
2.7 Our understanding of Section 25(2) (b) of the Constitution is that the expropriation must be subject to compensation, the compensation must be determined in one of the following ways. Firstly, the compensation must be set by agreement between the affected parties, secondly where agreement cannot be reached, a court must either decide or approve the compensation formula. We emphasize that the court cannot both decide and approve the amount of compensation. In this regard, we therefore submit that the executive authority be empowered to decide the amount of compensation to be paid to the expropriatee. We further submit that the role of the courts be limited to approving the compensation decided by the expropriating authority.
2.8 We are of the considered view that this model will assist organs of state empowered with expropriating powers to determine compensation which is just and equitable, reflecting an equitable balance between the public interest and the interest of those affected.
2.9  We suggest that the power to decide compensation be vested in the expropriating authority, with a court exercising an approval function, when approached, as aforesaid.

2.10 We suggest that section 25 (2) (b) of the Constitution must be closely read with section 25(4) (a), which states that for the purposes of this section, in other words of section 25 of the Constitution, the public interest includes the nation’s commitments to land reform, and to reforms to bring about the equitable access to all South Africa’s natural resources. In this regard, our submission is that expropriation is an important tool which government may use for important purposes such as the public interest for amongst other things:  provision of utilities, land settlement, land reform and more importantly, to allow people who were previously disadvantaged to speedily access South Africa’s natural resources, so that their lives can change.  When this happens, we would be comfortable that the society which the Constitution seeks to achieve is not far from being achieved. We are therefore of the view that the expropriating authority be empowered to decide compensation.

2.11 The expropriating authority will have to carefully balance the public interest and the interest of those affected when compensation is computed. This balancing exercise is not an easy task. In this regard, we submit that a body be created to advise the expropriating authority on matters which require attention of the expropriating authority. This body may also be tasked with advising the expropriating authority in arriving at compensation which is just and equitable, considering all factors, including those enunciated in section 25(3) of the Constitution.   
2.12 Chapter one of the Bill defines court to mean a high Court or a Magistrate court having competent jurisdiction, within whose area of jurisdiction a property is situated. Section 21(1) of the bill suggests that in the absence of agreement, the Court must determine a dispute between the expropriating authority and the expropriated owner or holder on the compensation to be paid on the property expropriated. In this regard, we suggest that the powers of the Land claims Court be extended to deal with all dispute arising out of expropriation matters. This suggestion is based on the fact that land issues are of historical importance and it would therefore be better if a dedicated Court is set aside to deal with all expropriation matters and matters related thereto. In this regard, we do not propose that a new Court be set up as this thinking may not be in line with the department of justice strategy on court rationalization, if any. The department is still yet to be consulted in this regard. We therefore propose that the powers of the land claims Court be extended to a deal with these matters.   
2.13 In light of the above, we therefore submit that Section 25 (3), as it stands, does not provide an adequate algorithm for the computing compensation when expropriating property, particularly in the public interest.
2.14 Furthermore it should be noted that the   provision of the interim constitution were as the result of a compromise. The approach, at the time, was that the white minority parties were broadly liberitarian and sought to entrench, perpetuate and protect individual rights whereas the African National Congress (“the ANC”) was committed to creating an egalitarian society which was under pinned by the values of equality, equity, redress and social justice.
2.15 We submit, with respect, that the ANC at the time accepted the construction of the Constitution, in these terms, fuelled by its noble desire to achieving political freedom and restore the dignity of all South Africans.

2.16 It appears that there is a need to debate whether the construction of section 25 of the Constitution is able to expropriate property, particularly in the public interest. In this regard, we therefore suggest that Section 25 of the constitution be amended to make provision for expropriation of certain types of property, for an example property required for public interest, in certain circumstances and depending on the nature of public interest which the state needs to achieve, without compensation or with very minimal compensation. Furthermore, it may be imperative to also expropriate illegally acquired land without compensation.
2.17 In conclusion, we think that there is a serious need for government to consider the amendment of section 25 of the Constitution, in light of the history of land dispossession in South Africa. 
2.18 It is important for any developmental state to own sufficient land to be used in the public interest.  In this regard, we suggest that government expropriate land which is in private hands, in order for the land to reside within the state (this will assist the state own back the land). This will further enable the state to then lease the land to various persons who wish to use it for economic and other purposes. At the expiry of the lease, the land will revert to the state. In circumstances where the land is not adequately used, the state would terminate the lease. 
2.19 It may be important, for a broader debate to be called by Government, in particular to carefully examine the construction of section 25 of the Constitution, in particular the factors mentioned in section 25(3).
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