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BROADCASTING ACT NO. 4 OF 1999

* In order for one to understand the Broadcasting Act “Act”, one
should first consider the aims of the said Act, which are amongst

other things the following:-
* To replace the Broadcasting Act of 1976;
» To establish a new broadcasting policy for the Republic;

« To amend certain provisions of the Independent Broadcasting
Authority Act of 1993;

 To clarify the powers of the Minister in regard to policy formulation
and the Authority powers with respect to the regulation and licensing
of the broadcasting system;

» To provide for classes of broadcasting activities in the public interest
and for that purpose to provide a Charter for South African
Broadcasting Corporation Ltd;
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BROADCASTING ACT NO. 4 OF 1999

« Section 14

« This section gives powers to the Group Chief Executive Officer, the
Chief Operating Officer and Chief Financial Officer to administer the
daily affairs of the Corporation.

« Compliant with inter alia sections 52, 54 and 55 of Public Finance
Management Act by the SABC is not negotiable, National Assembly
is here to oversee the compliance to the above sections.
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BROADCASTING ACT NO. 4 OF 1999

« Section15A provides:-

« “(1)}a@) The National Assembly may, after due inquiry and by the
adoption of a resolution, recommend the removal of a member from
office on account of any or all of the following:

 misconduct;
« inability to perform the duties of his or her office efficiently;

- absence from three consecutive meetings of the Board without the
permission of the Board, except on good cause shown; and

 failure to disclose an interest in terms of section 17_or voting or
attendances at, or participation in, proceedings of the Board while
having an interest contemplated in section 17.
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WHAT IS THE STATE OWN COMPANY

« A State-Owned Company (SOC) is a profit company that is listed as
a publlc entity in Schedule 2 or 3 of the Public Flnance Management
Act, or is owned by a municipality.

« A SOC is therefore a national government business enterprise. It is
a juristic person under the ownership and control of the national
executive that has been assigned financial and operational authority
to carry on a business activity.

» The principal business of a government business enterprise or SOC
is that it provides goods or services in accordance with ordinary
business principles and is fully or substantially financed from
sources other than the National Revenue Fund or by way of tax, levy
or any other statutory money. .
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WHAT IS THE STATE OWN COMPANY

« Section 9(3) provides:

« "The Minister, by notice in the Gazette after receiving the advice of
the Commission, may grant an exemption contemplated in
subsection (2):

» only to the extent that the relevant alternative regulatory scheme
ensures the achievement of the purposes of this Act at least as well
as the provisions of this Act; and (Companies Act)

» subject to any limits or conditions necessary to ensure the
achievement of the purposes of this Act.” (Companies Act)
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WHAT IS THE MEMORANDUM OF
INCORPORATION

« The Mol is a shareholder’s document (in simple term is the
constitution of the company) it is defined in section 1 as the
document, as amended from time to time, that sets out rights, duties
and responsibilities of shareholders, directors and others within and
in relation to a company, and other matters as contemplated in
section 15 of the Act. The Mol therefore determines the rights,
powers and duties of all stakeholders, as well as the nature of the
company that is, whether it is a public or private company or another
type of company.
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WHAT IS THE MEMORANDUM OF
INCORPORATION

» Section 8A(3) of the Broadcasting Act states that, the Minister
(Minister of Communications) must determine the
memorandum and article of association of the Corporation and
must submit these to the Register at least a week prior to the
date of the notice contemplated in subsection (1).

« Section 8A(4) of the Broadcasting Act states that, the Registrar
must, on the date of the notice contemplated in subsection (1),
register the memorandum and the article of association of the
Corporation in terms of section 63(1) of the Companies Act and
issue a certificate of incorporation and a certificate to commence
business to the Corporation, but no fees are payable in respect of
such registration or issue.
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WHAT IS THE MEMORANDUM OF
INCORPORATION

» Section 8A(7) of the Broadcasting Act states that , all references in
this Act to the conversion of the old Corporation must be construed
as references to the conversion of the old Corporation into a public
company having a share capital and having been incorporated in
terms of the Companies Act as stipulated in subsection(2).

» Section 8A(8) of the Broadcasting Act states that, neither the repeal
of the Broadcasting Act, 1976 (Act No. 73 of 1976) nor the
conversion of the old Corporation affects-

« The continued corporate existence of the old Corporation with
separate legal personality as from the date of its first establishment;

« Any of the rights, assets, liability or obligations acquired or incurred
by the old Corporation or on behalf of the of Corporation at any time
before its conversion.
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WHAT IS THE MEMORANDUM OF
INCORPORATION

« The Mol may contain inter alia the following provisions:

« altering the effect of any alterable provision in the Companies Act
No. 71 of 2008;

« containing special conditions applicable to the company;

« containing requirements for the amendment of any special
conditions applicable to the company in addition to any of the
requirements set out in the Act, and or
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WHAT IS THE MEMORANDUM OF
INCORPORATION

» the indemnification of directors;

« powers of directors and powers of shareholder;

» types of shareholders’ resolution;

« rights of shareholders, including voting rights;

« the disposal by shareholder of their shares;

« shareholders meetings and the procedures involved;
» specific audit requirements; and

« the amendment of the Mol.
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COMPANIES ACT NO. 71 OF 2008

« Section 8A(6) of the Broadcasting Act excludes the operation of
sections 32, 44, 54(2), 60, 63(2), 64, 65, 66, 172, 190 and 344(b)
and (d) of the Companies Act No. 71 of 2008 on the SABC.

» The non excluded sections of the Companies Act No. 71 of 2008 are
applicable to the SABC including section 71(3)(a) and (b) of the
Companies Act, this section empowers the Board of the SABC to

remove a member of the SABC Board.
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COMPANIES ACT NO. 71 OF 2008

« The provisions of section 71(3)}a) and (b) of the Companies Act
clearly provide for a procedure which is different from what
contemplated in section 15(1) of the Broadcasting Act which
empowers the “appointing body” to perform the act of removal.

« Furthermore, section 71(3)(a) and (b) does not make provision for
the National Assembly to play any role in the removal of directors of
the SABC in terms of that subsection. It also does not in any way
dilute or remove the powers of the National Assembly to recommend
the removal of a member of the SABC Board in terms of section
15(1)(b) on the grounds provided for in section 15(A).

» The provisions of the Companies Act and the Broadcasting Act in
this scenario are capable of concurrent application, therefore there
are three procedures upon which a director of the SABC board can

be removed, namely:-
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PUBLIC FINANCE MANAGEMENT ACT
NO. 1 OF 1999

» The Public Finance Management Act is an overarching legislation
which regulates the management and spending of the public finance
by Government Departments, entities, agencies and other relevant
structures, all entities under the Department of Communications are
therefore bound by the relevant provisions of the “PFMA”.

« The National Assembly as the overseer of the Executives has a
constitutional duty to hold Executives to account on how entities
under their authority are spending and managing public funds. This
Act is a “cornerstone” of our work.
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INDEPENDENT COMMUNICATIONS
AUTHORITY OF SOUTH AFRICA ACT 13 OF
2000

« The main objective of ICASA Act “Act” was to establish the
Independent Authority to: (inter alia)

» regulate broadcasting in the public interest and to ensure fairness
and a diversity of views broadly representing South African society,
as required by section 192 of the Constitution;

« regulate electronic communications in the public interest;

« achieve the objects contemplated in the underlying statutes.
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INDEPENDENT COMMUNICATIONS
AUTHORITY OF SOUTH AFRICA ACT OF
2000

« Section 6A deals with the establishment of performance
management system to monitor and evaluate the performance of the
chairperson, councillors and the Council, individually and
collectively.

« Section 8(2) deals with the removals of councillors.

» Section 9(2)(b) provides authority to National Assembly to direct
that a councillor can hold office for a longer period which may not
exceed one subsequent term of four years.
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BRAND SA TRUST DEED

« Brand SAis regulated by the Trust Deed.
« The Trust Deed regulates the affairs of Brand SA.
* Brand SAis subjected to Public Finance Management Act.
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FILM AND PUBLICATION BOARD ACT
NO. 65 OF 1996

« The objectives of this Act is to provide for the classification of certain
films and publications, to provide for the establishment of the board,
appeal tribunal and penalty committee.

« Section 3 deals with the establishment of the board, council, appeal
tribunal, and penalty committee.

« Sections 4 and 4A deal with the constitution of the council by the
Minister and the powers of such council.

* The composition of the appeal tribunal and penalty committee are
set out in sections 5 and 6 respectively.
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ELECTRONIC COMMUNICATIONS ACT
NO. 36 OF 2005

« This is an overarching Act in respect of Electronic Communications
and related matters, it is meant amongst other things to promote
convergence in the broadcasting, broadcasting signal distribution
and telecommunications sectors, to make new provisions for the
regulation of Electronic Communications Services, Electronic
Communications Network Services and Broadcasting Services.

» Section 3 deals with Ministerial policies and policy direction.

« The ECA has dealt extensively with the competencies of the
Regulator (ICASA). ICASA derives most of its powers from the ECA.
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