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 CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT AMENDMENT BILL, 18 OF 2014
1.
Introduction
1.1
The Teddy Bear Clinic for Abused Children v the Minister of Justice and Constitutional Development and Others [2013] ZACC 35 (“the Teddy Bear case”):  On 3 October 2013, the Constitutional Court declared sections 15 and 16 of the Act to be inconsistent with the Constitution, but suspended its declaration of invalidity for a period of 18 months.

1.2
J v the National Director of Public Prosecutions and Others [2014] ZACC 13 (“the J case”):  On 6 May 2014, the Constitutional Court held that section 50(2)(a) of the Act is constitutionally invalid insofar as it relates to child offenders.  The Court suspended the declaration of invalidity for 15 months. 

2.
Discussion 

The Teddy Bear case:

2.1
The primary objective of sections 15 (statutory rape) and 16 (statutory sexual assault) of the Act is to protect children, between the ages of 12 and 16 years (“adolescents”), from sexual exploitation by adults.
  The applicants in the Teddy Bear case did not question the objective of the provisions concerned insofar as it relates to the protection of adolescents from sexual exploitation by adults.  This objective therefore remains unaffected by the judgment of the Constitutional Court and consequently also the age of consent which remains at 16 years.  

2.2
However, the ambit of sections 15 and 16 also applies to instances of sexual experimentation by adolescents with their peers.  Sections 15 and 16 of the Act provide as follows:

Acts of consensual sexual penetration with certain children (statutory rape)
15.
(1)
A person (“A”) who commits an act of sexual penetration with a child (“B”) is, despite the consent of B to the commission of such an act, guilty of the offence of having committed an act of consensual sexual penetration with a child.

(2)
(a)
The institution of a prosecution for an offence referred to in subsection (1) must be authorised in writing by the National Director of Public Prosecutions if both A and B were children at the time of the alleged commission of the offence: Provided that, in the event that the National Director of Public Prosecutions authorises the institution of a prosecution, both A and B must be charged with contravening subsection (1).

(b)
The National Director of Public Prosecutions may not delegate his or her power to decide whether a prosecution in terms of this section should be instituted or not.

Acts of consensual sexual violation with certain children (statutory sexual assault)

16.
(1)
A person (“A”) who commits an act of sexual violation with a child (“B”) is, despite the consent of B to the commission of such an act, guilty of the offence of having committed an act of consensual sexual violation with a child.

(2)
(a)
The institution of a prosecution for an offence referred to in subsection (1) must be authorised in writing by the relevant Director of Public Prosecutions if both A and B were children at the time of the alleged commission of the offence: Provided that, in the event that the Director of Public Prosecutions concerned authorises the institution of a prosecution, both A and B must be charged with contravening subsection (1).

(b)
The Director of Public Prosecutions concerned may not delegate his or her power to decide whether a prosecution in terms of this section should be instituted or not.

2.3
Meaning of sections 15 and 16:  The Constitutional Court expressed the meaning of sections 15 and 16 of the Act in practical terms, as follows:

2.3.1
Section 15(1) creates the offence of statutory rape in relation to the commission of “sexual penetration”.  Statutory rape is committed if (a) an adult or a child who is 16 years or older engages in consensual sexual penetration with an adolescent; or (b) adolescents engage in consensual sexual penetration with each other.  In the case of (b), if a prosecution is instituted for a charge of statutory rape, both of the children involved must be prosecuted.  

2.3.2
Section 16(1) creates the offence of statutory sexual assault in relation to the commission of “sexual violation”. That term, with its broad references to “direct or indirect contact”, includes some forms of masturbation by another person, petting, kissing and hugging.  Statutory sexual assault is committed if (a) an adult or a child who is 16 years or older engages in consensual sexual violation with an adolescent; or (b) adolescents engage in consensual sexual violation with each other. In the case of (b), if a prosecution is instituted for a charge of statutory sexual assault, both of the children involved must be prosecuted. 

2.3.3
A “close-in-age” defence is available to a child who has been charged with statutory sexual assault, but not to a child who has been charged with statutory rape. In terms thereof, it is a valid defence for the accused child “to contend that both the accused persons were children and the age difference between them was not more than two years at the time of the alleged commission of the offence.”.  If sexual violation has been committed and the parties have an age difference of more than two years between them, no defence lies. In other words, if a 12-year old and 15-year old engage in kissing or petting or mutual masturbation, both commit an offence in terms of section 16.  Furthermore, if the 15-year old is prosecuted, the 12-year old must be prosecuted too, and neither may claim the close-in-age defence. 

2.4
Judgment of Constitutional Court:  The Court found that sections 15 and 16 of the Act infringe the rights of adolescent’s in terms of ―

(i)
section 10 (right to human dignity) of the Constitution to the extent that the criminalisation of consensual sexual conduct is a form of stigmatisation which is degrading and invasive.  The Court, among others held that in the circumstances of the case, the human dignity of the adolescents targeted by the impugned provisions is clearly infringed.  If one’s consensual sexual choices are not respected by society, but are criminalised, one’s innate sense of self-worth will inevitably be diminished.  There can also be no doubt that the existence of a statutory provision that punishes forms of sexual expression that are developmentally normal degrades and inflicts a state of disgrace on adolescents (paragraphs 52 to 58 of judgment);

(ii)
section 14 (right to privacy) of the Constitution in the sense that  the offences referred to in sections 15 and 16 of the Act apply to the most intimate sphere of personal relationships of adolescents, thereby intruding into a deeply personal realm of their lives.  The Court, among others, held that the criminal offences under sections 15 and 16 apply to the most intimate sphere of personal relationships and therefore inevitably implicate the right to privacy.  The offences allow police officers, prosecutors and judicial officers to scrutinise and assume control of the intimate relationships of adolescents, thereby intruding into a deeply personal realm of their lives.  This intrusion is exacerbated by the reporting provisions:  trusted third parties are obliged by section 54 of the Act to disclose information which may have been shared with them in the strictest confidence, on pain of prosecution (paragraphs 59 to 64 of judgment); and

(iii)
section 28(2) (best interest of the child principle) of the Constitution to the extent that the prospect of diversion in terms of the Child Justice Act, 2005, cannot save the impugned provisions because the adolescent will not only experience numerous interactions with various state institutions, but in the course thereof will be forced to disclose and have scrutinised details of his or her intimate affairs.  The Court, among others, held that the existence and enforcement of the criminal offences entrenched by sections 15 and 16 can only cause harm to adolescents because it undermines the support structures available to them, inadvertently preventing adolescents from seeking help and potentially driving adolescent sexual behaviour underground (paragraphs 65 to 79 of judgment).  

2.5
Implications of Constitutional Court’s order:  The implications of the Constitutional Court’s order are, among others, the following:

2.5.1
The primary objective of sections 15 and 16, namely to protect children (between the ages of 12 and 16 years) against predatory adults, remains unaffected by the judgment.  

2.5.2
 The criminalisation, in terms of section 15(1) of the Act, of acts of consensual sexual penetration between two adolescents is unconstitutional and may therefore not be criminalised anymore.  

2.5.3
The criminalisation, in terms of section 16(1) of the Act, of acts of consensual sexual violation between two adolescents is unconstitutional and may therefore not be criminalised anymore.  

2.5.4
The requirement of a double prosecution where two adolescents have committed consensual sexual acts with each other, as reflected in sections 15(2) and 16(2), is unconstitutional.  The provisions of sections 15(2) and 16(2) have been retained, but the double prosecution requirement is to be deleted.  The requirement that the prosecutorial discretion should be exercised by a Director of Public Prosecutions where an accused person is a child of 16 or 17 years old has been retained in both sections.

2.5.5
The Court’s finding that the criminalisation of consensual sexual acts between two adolescents is unconstitutional has a direct impact on the position of 16 and 17 year old children.   The term “child”, for purposes of sections 15 and 16, is defined as “a person 12 years or older but under the age of 16 years”.  In view of the aforementioned, the following aspect needs to be noted:

The proposed amendment of sections 15 and 16 further aims to introduce a close-in-age gap in respect of 16 and 17 year old children where they engage in consensual sexual acts with adolescent children (i.e. the scenarios catered for in sections 15 and 16).  The introduction of a close-in age-gap in respect of a child who is older than 16 “A” is inevitable.  This is necessary in order to avoid the potential absurd situation that a 15 year old “A” may engage in consensual sexual acts with a child “B” who is for example 13 years of age.  However “A” will suddenly commit an offence if he or she turns 16 and still engages in similar acts with the 14 year old “B”.  

The J Case:

2.6
Section 50(2)(a) of the Act places an obligation on a court to order that the particulars of a convicted person or a person in respect of whom the court has given a direction  in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, must be included in the National Register for Sex Offenders.  The provision provides as follows:




(2)
(a)
A court that has in terms of this Act or any other law—

(i)
convicted a person of a sexual offence against a child or a person who is mentally disabled and, after sentence has been imposed by that court for such offence, in the presence of the convicted person; or

(ii)
made a finding and given a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, that the person is by reason of mental illness or mental defect not capable of understanding the proceedings so as to make a proper defence or was, by reason of mental illness or mental defect, not criminally responsible for the act which constituted a sexual offence against a child or a person who is mentally disabled, in the presence of that person, 

must make an order that the particulars of the person be included in the Register.

Section 50(2) does not draw a distinction between children or adult persons who are convicted of sexual offences against children or persons who are mentally disabled.  

2.7
The Constitutional Court questioned the constitutional validity of section 50(2)(a) of the Act with specific reference to the “best interest of the child” principle as reflected in section 28(2) of the Constitution.  The Court indicated that a number of key principles should be taken into consideration, namely that―

(i)
the law should generally distinguish between adults and children.  The Court pointed out that section 50(2)(a) of the Act applies without distinction to adult and child offenders (paragraph 37 of judgment);

(ii)
the law should make provision for an individual approach to child offenders and the best interest standard should be flexible because individual circumstances will determine which factors secure the best interest of a particular child.  The Court further indicated that individualised justice is foreseen in the Child Justice Act, 2008 (Act 75 of 2008), to the extent that it requires certain guiding principles to be taken into account in the implementation of criminal justice concerning children.  These include that all “consequences arising from the commission of an offence by a child should be proportionate to circumstances of the child, the nature of the crime and the interests of society” (paragraphs 38 and 39 of judgment); and.

(iii)
the child and the child’s representatives should be afforded an appropriate and adequate opportunity to make representations and to be heard at every stage of the justice process, giving due weight to the age and maturity of the child (paragraph 40 of judgment).

The Court found that the limitation of the right of child offenders in section 50(2)(a) of the Act is not justified in an open and democratic society. 

2.8.1
Implications of Constitutional Court’s order:  The aim of the Amendment Bill, with reference to the J case, will be to remedy the finding of the Constitutional Court that section 50(2)(a) of the Act is inconsistent with the Constitution and invalid to the extent that it unjustifiably limits the right of child sex offenders to have their best interests considered of paramount importance.

2.8.2
The Amendment Bill therefore aims to amend section 50(2)(a) of the Act by the introduction of a proposed new paragraph (c) in terms of which a court will have a discretion to determine whether the particulars of a person, who was younger than 18 years at the time of the commission of a sexual offence, should be included in the National Register for Sex Offenders (“the Register”) or not.  

2.8.3
The Constitutional Court highlighted three additional aspects in Chapter 6 of the Act.  The Court, in addition to declaring section 50(2)(a) inconsistent with the Constitution, expressed the view that―

… Parliament should be mindful of the operation of the Sexual Offences Act as a whole, the disclosure provisions and the definition of “employer” in particular.  Parliament would be advised to consider the creation of a provision for child offenders included on the Register to have the opportunity to motivate that their particulars be expunged upon application. 

(paragraph 56 of judgment)

2.8.4
Insofar as the “disclosure provisions” that are reflected in sections 46, 47 and 48 of the Act, are concerned it is recommended that section 46 should, for example, be amended as follows:


Obligations of employees

46.
(1)
An employee in the employ of an employer at the commencement of this Chapter, who is or was convicted of a sexual offence against a child or a person who is mentally disabled, or is alleged to have committed a sexual offence against a child or a person who is mentally disabled and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, irrespective of whether or not such offence was committed or allegedly committed during the course of his or her employment, and whose particulars are included in the Register must without delay disclose such conviction or finding to his or her employer.

(2)
An employee who, after the commencement of this Chapter, applies for employment, must, if he or she has been convicted of a sexual offence against a child or a person who is mentally disabled or is alleged to have committed a sexual offence against a child or a person who is mentally disabled and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, and whose particulars are included in the Register disclose such conviction or finding when applying for employment.

(3)
An employee who fails to comply with subsection (1) or (2), is guilty of an offence and is liable on conviction to a fine or to imprisonment not exceeding seven years or to both a fine and such imprisonment.

Similar amendments are proposed in respect of sections 47 and 48 which  are to be found in clauses 3 to 5  of the Bill.

2.8.5
Insofar as “child offenders and removal of particulars from Register” is concerned the Department was of the view that it may be appropriate to promote an amendment of section 51 of the Act in order to provide for an individualised approach with regard to children.  Section 51 deals with the removal of particulars from the Register, which removal is attached to the type of sentences that were imposed by the courts and the expiry of certain periods.  

2.8.6
It is therefore proposed that a procedure be introduced in terms of which an affected person will be allowed to submit an application before expiry of the stipulated periods.  It is submitted that such a procedure will be in line with the “… individuated response to meet the child’s best interest …” as expressed by the Constitutional Court.  It is recommended that section 51 of the Act should be amended by the addition of a subsection which will introduce the procedure concerned.

3.
THE AMENDMENT BILL
3.1
The Amendment Bill ("the Bill") aims to give effect to the two separate judgments of the Constitutional Court highlighted above.
3.2
The Teddy Bear case:  Clause 1 of the Bill aims to amend section 1 of the Act by omitting the reference to an adolescent person, namely a "person who is 12 years or older but under the age of 16", from the definition of "child".  Clause 2 of the Bill aims to effect the following amendments to section 15 of the Act, dealing with statutory rape:

(a)
Inserting a reference to an adolescent person in subsection (1) for purposes of clarity;

(b)
decriminalising consensual sexual acts between two adolescent persons ((the proposed new subsection (1)(a)) in line with the Constitutional Court’s finding;

(c)
decriminalising consensual sexual acts between a 16 or 17 year old person and an adolescent person where the age gap between the two persons is not more than two years ((the proposed new subsection (1)(b)); and

(d)
insofar as subsection (2) is concerned, by retaining the requirement that a decision whether to prosecute a 16 or 17 year old person (where the age gap between such person and the adolescent person is more than two years) or not should be taken by the relevant Director of Public Prosecutions.

3.3
Clause 3 of the Bill aims to amend section 16 of the Act, dealing with statutory sexual assault, in the same manner as clause 2 does in respect of section 15 of the Act.  The proposed insertion of the two year age gap in respect of 16 or 17 persons and adolescents requires that the two year age gap defence as reflected in section 56(2)(b), should be omitted from that section.  Clause 9 of the Bill reflects the required consequential amendment.

3.4
Clause 11 aims to introduce a new section 69A in the Act dealing with the removal of the particulars of certain persons from the Register and the expungement of the criminal records of certain persons who have been convicted of contravening section 14 of the Sexual Offences Act, 1957 (Act No. 23 of 1957), or section 15 or 16 of the Act.  The provision is a necessary consequence of the judgment of the Constitutional Court in the Teddy Bear case to the extent that a procedure has to be created to ensure that the particulars of adolescent children, if any, who have engaged in consensual sexual activities with their peers, are removed from the Register and that their criminal records are expunged accordingly.

3.5
Clause 12 aims to amend the long title of the Act in order to bring it in line with the judgment of the Court and clause 13 aims to amend the index to the Act in order to reflect the heading of the proposed new section 69A. 

3.6
The J case:  Clauses 4, 5 and 6 of the Bill aim to amend sections 46, 47 and 48 of the Act, respectively, in order to clarify the extent of the obligation in respect of a person whose particulars appear in the Register to disclose that fact in certain circumstances. 

3.7
Clause 7 aims to amend section 50(2) of the Act by the introduction of two new paragraphs.  The proposed new paragraph (c) provides that the particulars of a person, who was a child at the time of the commission of the sexual offence concerned, may only be included in the National Register for Sex Offenders after—

(a)
the prosecutor has made an application to the court for such an order;

(b)
the court has considered a report by the probation officer referred to in section 71 of the Child Justice Act, 2008 (Act No. 75 of 2008), which deals with the probability of the person concerned committing another sexual offence against a child or a person who is mentally disabled, as the case may be, in future; and

(c)
the person concerned has been given the opportunity to address the court as to why his or her particulars should not be included in the Register.

Paragraph (c) finally provides that a court may only make an order that the person’s particulars be included in the Register if the court is satisfied that substantial and compelling circumstances exist based upon the probation officer’s report and any other evidence, which justify the making of such an order.  The proposed new paragraph (d) provides that in the event that a court finds that substantial and compelling circumstances exist which justify the making of an order that the particulars of the person concerned be included in the Register, the court must enter such circumstances on the record of the proceedings. 

3.8
Clause 8 of the Bill aims to amend section 51 of the Act, which deals with the removal of the particulars of persons from the Register.  The proposed new subsection (2A) introduces a procedure in terms of which an affected person, who was convicted of a sexual offence against a child or a person who is mentally disabled before the implementation of the Act, may apply to any court for an order that his or her particulars should be removed from the Register.  The proposed new subsection (2A) further provides that an affected person, who was convicted of a sexual offence against a child or a person who is mentally disabled after implementation of the Act, may apply to the same court, which made the original order for the inclusion of that person’s particulars in the Register, for an order to remove his or her particulars from the Register, on good cause shown.  

3.9
Clause 10 aims to amend section 67 of the Act by providing that the Minister may make regulations regarding the procedure to be followed in respect of the applications referred to in the new section 51(2A), should it become necessary to make such regulations.  

� 	The term “child” is defined in section 1 of the Act as follows:


		“child” means—


(a)	a person under the age of 18 years; or


(b)	with reference to sections 15 and 16, a person 12 years or older but under the age of 16 years, 


and “children” has a corresponding meaning;








