17 June 2015


BRIEFING NOTE FOR THE SELECT COMMITTEE ON SECURITY AND JUSTICE
ON THE:
MAINTENANCE AMENDMENT BILL, 2014

[B 16B─2014]

1.
Introduction:
The contents of the briefing have been sourced from the memorandum on the objects of the Bill and the Bill itself.

2.
Background:
The Bill aims to amend the Maintenance Act, 1998(Act No. 99 of 1998) (the Act), as an interim measure pending an investigation by the South African Law Reform Commission (SALRC). The SALRC is busy with the review of the Act.

Over the years, implementers of the Act have identified areas of the Act which require improvement.  Therefore, the proposed amendments to the Act are aimed at addressing practical and technical problems experienced with regard to the application of the Act.  This Bill, the approval of which is before the National Assembly later today, is necessary in order to address the identified shortcomings pending the final recommendations of the SALRC.

3.
Discussion on the contents of the Bill:
Section 6 of the Act deals with complaints relating to maintenance.  Clause 1 of the Bill aims to amend this section in order to add another ground for investigating a complaint relating to maintenance.  This clause requires a maintenance officer to also investigate a complaint relating to maintenance where a good cause exists for the substitution or discharge of a maintenance obligation in the case of a verbal or written agreement in respect of which there is no existing order.  Section 6 of the Act at present also limits the jurisdiction of a maintenance court to where the maintenance complainant or beneficiary lives.   This has the effect of inconveniencing beneficiaries, who may be working and residing in different magisterial districts.  The clause therefore aims to extend the jurisdiction of maintenance courts by permitting a maintenance court to also deal with maintenance proceedings if the beneficiary works or carries on business in the area of jurisdiction of that court, and not only if the beneficiary resides in the area of jurisdiction of the court, as is currently the case.
Section 7 of the Act deals with the investigation of maintenance complaints. Clause 2 of the Bill aims to amend this section by placing an obligation on mobile cellular operators to provide maintenance courts with prescribed contact particulars of would be respondents and maintenance defaulters if that respondent or defaulter is in fact a customer of the cellphone service provider. Clause 2 provides that if the court is satisfied that all reasonable efforts to locate the defaulter or would-be respondent have failed, the court may issue a direction in the prescribed manner, directing one or more of the electronic communications service providers (ECSP) to furnish the court with the contact information of the would-be respondent or defaulter.  The direction may only be issued as a last resort and if the court is satisfied that all reasonable efforts to locate the person have failed.  These efforts will include tracing persons by maintenance investigators.  The cellphone service provider may, in the prescribed manner, apply to the court for an extension of the time set by the court on the ground that the information cannot be provided timeously or for the cancellation of the direction on the grounds that it does not provide a service to the person identified in the direction or that the requested information is not available on its records. 
The tariff applicable under the Protection from Harassment Act, 2011(Act 17 of 2011) (R80-00) will apply to the information requested.  The cost of providing the information to the court is to be borne by the State if the court so orders after, after determining that the complainant cannot afford to pay.  The court may also order the person affected by the maintenance order to refund the State the costs of sourcing the information from the cellphone service provider.  However, the court may take into account the conduct of the parties to the enquiry, as it may be relevant, and make an order that it deems just with regard to costs of obtaining the information.  This is provided for in clause 8 of the Bill.  The amendment will make a big improvement in the finalisation of maintenance enquiries and of criminal cases pending against persons who contravene maintenance orders made against them, and whose non-availability at enquiries and court proceedings delay their finalisation.

In terms of section 9 of the Act, a maintenance officer may cause any person, including a person legally liable to maintain any other person to be subpoenaed to appear before the maintenance court to give evidence, or produce documents.  Clause 3 aims to amend this section by permitting a maintenance officer to also subpoena the beneficiary of a maintenance order, for instance where the person against whom an order has been made is applying for the reduction or discharge of the maintenance order.  The object of this clause is mainly to create certainty that maintenance beneficiaries may also be subpoenaed and to dispel the misconception that only respondents, who are mostly men, can be subpoenaed.
Section 10 of the Act deals with maintenance enquires by the court.  Clause 4 of the Bill aims to amend this section by placing a duty on the court to finalise maintenance enquiries as speedily as possible, by limiting postponements.  The amendment also gives the court a discretion to make an interim order for maintenance, pending the finalisation of the matter where it becomes necessary to postpone the enquiry.  
Before making an interim maintenance order, the court must be satisfied that-
(a)  there are sufficient grounds that one of the parties is legally liable to maintain a person; and
(b)  that a postponement will cause the person to be maintained undue hardship.

When the court makes a final maintenance order, it may confirm the interim order or set it aside and make any other order it may deem just in the circumstances.  This amendment will address the problem of persons who when they have an obligation to maintain another person do everything in their power to avoid paying maintenance, thus causing those who are entitled to be maintained, who are mostly vulnerable, undue hardship.
Section 16(2) of the Maintenance Act provides for a mechanism in terms of which maintenance can be paid by a 3rd party, eg employer, or a pension or provident fund, having an obligation in terms of a contract to pay any money on a periodical basis to a person who has maintenance order against him/her, on behalf of that person.  In the case of S v Nkoele SACR 2000(2) 420, the court held that a court contemplating such an order in terms of section 16 of the Act should afford the employer of a person with a maintenance liability an opportunity to comment on the feasibility of such an order before it is made.
Clause 5 seeks to amend section 16 of the Act in order to give effect to this judgement.  The amendment will ensure that the court hears the views of the person or organisation who or which may be ordered to make payments on behalf of another before ordering such a person or organisation to pay the money on behalf of a person who has a maintenance obligation.  The court can, however, still proceed to make an order requiring a person or organisation to pay the money if such a person or organisation fails to appear in court.  

Section 17 of the Act deals with orders by consent between the parties.  This section provides that a maintenance order may be made against any person not present at the enquiry, if that person has consented to the order in writing and proof of that consent is handed in by the maintenance officer at the enquiry. Currently, the Act requires the parties to be present at the enquiry, even if -
(i)  the respondent consents to the order; or
(ii)  the beneficiary consents to the reduction or discharge of the order.
The proposed amendment in clause 6 will empower a maintenance court to make an order in the absence of the respondent or beneficiary, or both, if the order is consistent with the consent handed in by the maintenance officer at the enquiry.  A copy of the order made must then be served on the party that was absent at the enquiry.  This will save time for parties who do not wish to contest the order for maintenance.
Section 18 of the Act deals with orders by default.  Currently, a maintenance court may only grant an order by default if the court is satisfied that the respondent has ignored a subpoena.  Clause 7 aims to amend section 18 in order to empower a maintenance court to grant an order by default if the court is satisfied that the person failed to appear in court when she or he was aware of the subpoena or failed to appear after having been duly warned by the court to so appear. 
A consequential amendment is made in section 9 which provides that a maintenance officer who has instituted an enquiry in a maintenance court may cause any other person, to be subpoenaed to appear before the maintenance court and give evidence or to produce any book, document or statement.   
The amendment makes it clear that a person in whose favour a maintenance order has already been made may also be subpoenaed by the maintenance officer where the person who has a maintenance liability is applying for a reduction of the amount to be paid or for the discharge of the maintenance order.  This amendment will dismiss the mistaken belief that only persons who have maintenance orders made against them may be subpoenaed.
Section 22 of the Act deals with substitution and discharge of maintenance orders.  In the case of Purnel v Purnel 1993(2) SA 662(A) the court held that a subsequent order by a maintenance court replaces any former order.  The effect of this judgement is that an order made by a Division of the High Court, and now also a regional court when the divorce is granted, is deemed to be replaced in its entirety by an order made by a maintenance court, and   ceases to operate.  This was clarified in the case of Cohen v Cohen 2003 (3) SA 337, where the Supreme Court of Appeal held that the order of a Division of the High Court is substituted only in so far as the subsequent order of the maintenance court expressly or by implication replaces such an earlier order.  Therefore, clause 9 of the Bill aims to bring section 22 in line with the Cohen judgement.

Section 23 of the Act gives a maintenance officer a discretion to give a clerk of the court a directive to transfer a maintenance order from one court to the other. It has been reported that this discretion leads to inconsistencies in interpretation and often causes delays in transferring orders, and should therefore be abolished.  Clause 10 of the Bill seeks to amend section 23(1) of the Act by doing away with the discretion of the maintenance officer when transferring maintenance orders, and thus establishing a uniform manner in which orders are transferred from one maintenance court to another.  This clause imposes a duty on the maintenance officer to direct the clerk of the court where the order was made to transmit the file together with the prescribed records to the clerk of the relevant court.  This clause also contains a consequential amendment relating to the jurisdiction of maintenance courts, in terms of which a maintenance enquiry may be held in the maintenance court in the magisterial district where the maintenance applicant is employed, or carries on business, in addition to place of residence.
The enforcement of maintenance orders is provided for in section 26 of the Act.  Failure to pay maintenance is comparable with a default judgment in a civil case.  However, the mechanisms that are designed to prevent defaulters in civil matters from continuing to obtain credit are not extended to maintenance defaulters.  A maintenance officer is only given a discretion to submit the details of a maintenance defaulter to a credit bureau if that person has been convicted for the failure to pay maintenance.  Clause 11 proposes a new provision in section 26  to the effect that when a court grants an application mentioned in section 26(2) of the Act, which relates to the failure to pay maintenance, that person’s personal details “must” (rather than “may”) be submitted to a credit bureau.
Currently, the Act only provides for the attachment of emoluments when-
(i)  a person has failed to pay maintenance; and
(ii)  when a court suspends the warrant of execution under section 27(4).
Clause 12 aims to amend section 28 of the Act in order to expand instances where a court may order the attachment of emoluments to include instances where a court orders the attachment of a debt under section 30 and after hearing the employer of the defaulter.  Section 30 provides for a maintenance court to make an order for attachment of any debt at present or in future owing or accruing to a person against whom a maintenance order has been made for the amount that that person owes together with interest, and costs of the attachment or execution.  The person must pay within the specified time and in the manner prescribed.  This amendment will cause defaulters to pay their maintenance arrears.
Clauses 13, 14, 15, and 16 aim to increase the prescribed penalties applicable for various offences under the Act as follows:  
(i)  Clause 13 proposes to increase the penalty for failure to pay maintenance from a maximum of one year’s imprisonment to a maximum of three years’ imprisonment;
(ii) Clause 14 proposes to increase the penalty for any wilful interruption of a maintenance enquiry or obstruction of a maintenance court from a maximum of six months’ imprisonment to a maximum of one year’s imprisonment;
(iii) Clause 15 proposes to increase the penalty for failure by a third party to pay money in terms of an emoluments attachment order, from a maximum of six months’ imprisonment to a maximum of two years’ imprisonment; and
(iv) Clause 16 proposes to increase the penalty for failure to give notice of any change of address of employment or residence from a maximum of six months’ imprisonment to a maximum of one year’s imprisonment.

Clause 13 also aims to amend section 31(4) of the Act in order to make it obligatory for a maintenance officer to furnish the personal particulars of a person who has been convicted of an offence for failing to pay maintenance, to a credit bureau.  Currently, a maintenance officer has a discretion to submit the personal details of a person convicted for failure to pay maintenance to a credit bureau.  This amendment abolishes this discretion of the maintenance officer.  It is envisaged that this amendment will ensure that maintenance defaulters do not continue to obtain credit while owing on maintenance.

Clause 17 creates new offences to deal with persons who wilfully obstruct or hinder a maintenance investigator from exercising his/her powers or who impersonate a maintenance investigator.  A fine or a period of imprisonment not exceeding two years is proposed for a conviction for these offences.

Section 41 of the Act requires a maintenance court to convert criminal proceedings in respect of failure to pay maintenance or in respect of the enforcement of a suspended sentence caused by failure to pay maintenance, into an enquiry if it appears to the court that it is desirable to do so, or if the prosecutor requests the court to do so.  Clause 18 proposes to amend section 41 in order to make provision for the trial court, at its own discretion, to order that criminal proceedings be converted into a maintenance enquiry.  In the case of S v Magagula 2001(2) SACR 1123 (T) the court held that the question whether or not a court should convert a criminal trial into a maintenance enquiry should be in the form of a discretion and should not be obligatory, as is currently the case.  Clause 18 seeks to amend section 41 in order to give effect to the judgement of the court in the case of Magagula by making provision for the trial court, at its own discretion, to order that criminal proceedings be converted into a maintenance enquiry.

Clause 19 contains the short title and commencement of the Bill.  The clauses of the Bill, except clauses 2, 11 and 13(b), are proposed to come into operation on publication of the Bill after assent by the President. These 3 clauses require regulations.  Clause 19 proposes that the affected clauses come into operation on a date fixed by the President by proclamation in the Gazette.
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