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Sir
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Your letter dated 27-05-2015 refers.

Your request for the Senior Public Prosecutor Khayelitsha to attend 2

briefing at Pariiament on 3 June 2015 has now come to my
attention.

In the limited amount of time available to me I have also studied the
police docket regarding the compiaint of assault.

It appears that at a stage after her admission to hospital, the
deceased’s mother noticed certain marks on her body. These marks
chiefly appear to be linear abrasions and the allegation is that
unknown members of the nursing staff assaulted the patient during
her stay in the hospital.

There is no evidence on which I can prosecute anybody. There is no
specific suspect and there is no eyewitness to the assault. It is
difficult to determine exactly where or when the injuries were
sustained - the patient was admitted to the Khayelitsha Day Hospital
and Groote Schuur Hospital - and it is indeed speculation about how
they were caused. The private doctor to whom the patient was
referred expressed the opinion in his report dated 14-02-2014 that
there was a 'soft tissue injury - probably caused by continuous and
extended pressure on crumpled bed finen.’ It should also be noted
that the deceased was overweight which may have made it difficult
for the nursing staff to move her.

The ward accommodates a number of patients and there is no

evidence that any other patient reported witnessing something
untoward happening with the deceased.
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I am also quite unable to prove beyond a reasonable doubt (as
required in a criminal case) that the injuries {which do not appear to
have been very serious) were caused by a particular person (or
persons acting with a common purpose) and with the necessary
criminal intent - i.e. that the person or person.intended to hurt or
injure the patient. The injuries may, on the speculative opinion of Dr
Mawisa, have been accidental and therefore not unlawful.

I cannot take the matter any further from a criminal point of view.

Insofar as it is necessary I confirm the prosecutor's decision not to
institute a prosecution.

In general, I.do not consider that it is appropriate for a prosecutor to
be requested to attend a meeting of a parliamentary committee with
regard to one particular matter. I refer you to section 33 of the
National Prosecuting Authority Act, Act 21 of 1998, In terms of this
section the Minister has final responsibility over the prosecuting
authority. In terms of subsection (2) the National Director of Public
Prosecutions must, at the request of the Minister, furnish a report to
the Minister about any particular matter so that the Minister may
exercise his final responsibility, In terms of section 35 of the Act, the
prosecuting authority is accountable to Parliament ‘in respect of its
powers, functions and duties under this Act including decision
regarding the institution of prosecutions.’ Te this end the National
Director of Public Prosecutions submits a report to Parliament
annually,

I must therefore decline the invitation to afford the prosecutor who
took the decision not to prosecute and the Senior Public Prosecutor,

Khayelitsha, the opportunity to attend the meeting of vour
committee -on 3 June 2015.

I remain willing to discuss the matter further with vou in order to
resolve the matter.
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