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REPUBLIC OF SOUTH AFRICA
 ______________

CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT AMENDMENT BILL
___________

(……………….)

___________

(MINISTER OF JUSTICE AND CORRECTIONAL SERVICES)

[B18 — 2014]

GENERAL EXPLANATORY NOTE:
[          ]
Words in bold type in square brackets indicate omissions from existing enactments.

______
Words underlined with a solid line indicate insertions in existing enactments.

___________________________________________________________________
BILL

To amend the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, so as to ensure that children of certain ages are not held criminally liable for engaging in consensual sexual acts with each other; to give presiding officers a discretion in order to decide in individual cases whether the particulars of children should be included in the National Register for Sex Offenders or not;  to  provide for a procedure in terms of which certain persons may apply for the removal of their particulars from the National Register for Sex Offenders; to provide for the removal of the particulars of children who were convicted for having engaged in consensual sexual acts with each other, from the National Register for Sex Offenders; to provide for the expungement of the criminal records of certain persons;
 and to provide for matters connected therewith.
__________

OPTION

PREAMBLE

BEARING IN MIND that the Constitutional Court found, in the case of Teddy Bear Clinic for Abused Children v the Minister of Justice and Constitutional Development and Other [2013] ZACC 35, that sections 15 and 16 of the Criminal Law Sexual Offences and Related Matters) Amendment Act, 2007 (Act 32 of 2007), are unconstitutional insofar as they criminalise consensual sexual conduct between adolescents;
AND BEARING IN MIND that the primary objective of sections 15 and 16 of the Act, namely to protect children, who are 12 years or older but under the age of 16 years, from adult sexual predators remains unaffected by the Constitutional Court judgment and consequently also does not lower the age of consent in respect of sexual acts to 12 years;
AND BEARING IN MIND that it is necessary and in the best interests of adolescents and therefore of paramount importance to educate and inform them about their own responsibilities and the risks that may be associated with developmentally normal sexual behaviour,
AND BEARING IN MIND that the Constitutional Court, in the case of J v the National Director of Public Prosecutions and Others [2014] ZACC 13, found that the automatic inclusion of the particulars of persons, who were children at the time of the commission of sexual offences, in the National Register for Sex Offenders is contrary to the “best interest of the child” principle and therefore not justified in an open and democratic society,
 BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows:—
Amendment of section 1 of Act 32 of 2007


1.
Section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007), (hereinafter referred to as the “principal Act”), is hereby amended by the substitution for the definition of “child” of the following definition:


‘“child” means[―]

[(a)]
a person under the age of 18 years[; or

(b)
with reference to sections 15 and 16, a person 12 years or older but under the age of 16 years,]


and “children” has a corresponding meaning;’.

OPTION

Amendment of section 1 of Act 32 of 2007


1.
Section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No. 32 of 2007), (hereinafter referred to as the “principal Act”), is hereby amended—
(a)
by the substitution for the definition of “child” of the following definition:



‘“child” means[―]


[(a)]
a person under the age of 18 years[; or

(b)
with reference to sections 15 and 16, a person 12 years or older but under the age of 16 years,]



and “children” has a corresponding meaning;’; and
(b)
by the substitution  for paragraph (d) of subsection (3) of the following paragraph:
“(d)
where B is incapable in law of appreciating the nature of the sexual act, including where B is, at the time of the commission of such sexual act—

(i)
asleep;

(ii)
unconscious;

(iii)
in an altered state of consciousness, including under the influence of any medicine, drug, alcohol or other substance, to the extent that B’s consciousness or judgement is adversely affected;

(iv)
a child below the age of 12 years; [or]
(v)
a child who is 12 years or older, but under the age of 16 years and who is not sufficiently mature and who therefore does not have the mental capacity to understand the nature of or risks associated with an act of sexual penetration; or

[(v)](vi)
a person who is mentally disabled.
Amendment Substitution of section 15 of Act 32 of 2007

2.
The following section is hereby substituted for Ssection 15 of the principal Act is hereby amended by the substitution of the following section:
“Acts of consensual sexual penetration with certain children (statutory rape)

15.
(1)
A person (“A”) who commits an act of sexual penetration with a child (“B”) who is 12 years of age or older but under the age of 16 years is, despite the consent of B to the commission of such an act, guilty of the offence of having committed an act of consensual sexual penetration with a child, unless A, at the time of the alleged commission of such an act, was―

(a)
12 years of age or older but under the age of 16 years; or

(b)
either 16 or 17 years of age and the age difference between A and B was not more than two years.


(2)
(a)
The institution of a prosecution for an offence referred to in subsection (1) must be authorised in writing by the [National] Director of Public Prosecutions if [both] A [and B were children] was either 16 or 17 years of age at the time of the alleged commission of the offence and the age difference between A and B was more than two years[: Provided that, in the event that the National Director of Public Prosecutions authorises the institution of a prosecution, both A and B must be charged with contravening subsection (1)].




(b)
The [National] Director of Public Prosecutions concerned may [not] delegate his or her power to decide whether a prosecution in terms of this section should be instituted or not.”.

 Amendment Substitution of section 16 of Act 32 of 2007

3.
The following section is hereby substituted for Ssection 16 of the principal Act is hereby amended by the substitution of the following section:

“Acts of consensual sexual violation with certain children (statutory sexual assault)
16.
(1)
A person (“A”) who commits an act of sexual violation with a child (“B”) who is 12 years of age or older but under the age of 16 years is, despite the consent of B to the commission of such an act, guilty of the offence of having committed an act of consensual sexual violation with a child, unless A, at the time of the alleged commission of such an act, was―

(a)
12 years of age or older but under the age of 16 years; or

(b)
either 16 or 17 years of age and the age difference between A and B was not more than two years.
(2)
(a)
The institution of a prosecution for an offence referred to in subsection (1) must be authorised in writing by the relevant Director of Public Prosecutions if [both] A [and B were children] was either 16 or 17 years of age at the time of the alleged commission of the offence and the age difference between A and B was more than two years[: Provided that, in the event that the Director of Public Prosecutions authorises the institution of a prosecution, both A and B must be charged with contravening subsection (1)].

(b)
The Director of Public Prosecutions concerned may [not] delegate his or her power to decide whether a prosecution in terms of this section should be instituted or not.”.
Amendment of section 46 of Act 32 of 2007


4.
Section 46 of the principal Act is hereby amended―

(a)
by the substitution for subsection (1) of the following subsection:

“(1)
An employee in the employ of an employer at the commencement of this Chapter, who is or was convicted of a sexual offence against a child or a person who is mentally disabled, or is alleged to have committed a sexual offence against a child or a person who is mentally disabled and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, irrespective of whether or not such offence was committed or allegedly committed during the course of his or her employment, and whose particulars are included or are to be included in the Register, must without delay disclose such conviction or finding to his or her employer.”; and

(b)
by the substitution for subsection (2) of the following subsection:

“(2)
An employee who, after the commencement of this Chapter, applies for employment, must, if he or she has been convicted of a sexual offence against a child or a person who is mentally disabled or is alleged to have committed a sexual offence against a child or a person who is mentally disabled and who has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, and whose particulars are included or are to be included in the Register, disclose such conviction or finding when applying for employment.”.

Amendment of section 47 of Act 32 of 2007


5.
Section 47 of the principal Act is hereby amended by the substitution for subsection (2) of the following subsection:

“(2)
A person who, after the commencement of this Chapter, applies for a licence contemplated in subsection (1) to a licensing authority, and whose particulars are included or are to be included in the Register, must disclose that he or she has been convicted of a sexual offence against a child or a person who is mentally disabled or that he or she is alleged to have committed a sexual offence against a child or a person who is mentally disabled and has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977.”.

Amendment of section 48 of Act 32 of 2007


6.
Section 48 of the principal Act is hereby amended by the substitution for subsection (2) of the following subsection:

“(2)
A person who, after the commencement of this Chapter, applies to become a foster parent, kinship care-giver, temporary safe care-giver, an adoptive parent or a curator, and whose particulars are included or are to be included in the Register, must disclose that he or she has been convicted of a sexual offence against a child or a person who is mentally disabled or that he or she is alleged to have committed a sexual offence against a child or a person who is mentally disabled and has been dealt with in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977.”.

Amendment of section 50 of Act 32 of 2007


7.
Section 50 of the principal Act is hereby amended―

(a)
by the substitution for paragraph (a) of subsection (2) of the following paragraph:

“(a)
A court that has in terms of this Act or any other law—

(i)
convicted a person of a sexual offence against a child or a person who is mentally disabled and, after sentence has been imposed by that court for such offence, in the presence of the convicted person; or

(ii)
made a finding and given a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977, that the person is by reason of mental illness or mental defect not capable of understanding the proceedings so as to make a proper defence or was, by reason of mental illness or mental defect, not criminally responsible for the act which constituted a sexual offence against a child or a person who is mentally disabled, in the presence of that person, 

must, subject to paragraph (c), make an order that the particulars of the person be included in the Register.”; and
(b)
by the insertion after paragraph (b) of subsection (2) of the following paragraphs:
“(c)
Before making an order in terms of paragraph (a), the court must―

(i)
inform a person, who was  a child at the time of the commission of the offence, of the court’s power to make an order in terms of paragraph (a); and
(ii)
afford the person referred to in subparagraph (i) an opportunity to address the court as to why such an order should not be made,
whereafter the court may direct that the particulars of such a person shall not be included in the Register.
If a court has, in terms of this Act or any other law, convicted a person (“A”) of a sexual offence against a child or a person who is mentally disabled and A was a child at the time of the commission of such offence, the court may not make an order as contemplated in subsection (2)(a) unless―
(i)
the prosecutor has made an application to the court for such an order;

(ii)
the court has considered a report by the probation officer referred to in section 71 of the Child Justice Act, 2008, which deals with the probability of A committing another sexual offence against a child or a person who is mentally disabled, as the case may be, in future;

(iii)
A has been given the opportunity to make representations to the court as to why his or her particulars should not be included in the Register; and

(iv)
the court is satisfied that substantial and compelling circumstances exist based upon such report and any other evidence, which justify the making of such an order.

(d)
In the event that a court finds that substantial and compelling circumstances exist which justify the making of an order as contemplated in subsection (2)(a), the court must enter such circumstances on the record of the proceedings.”; and
(c)
by the substitution for subsection (4) of the following subsection:

“(4)
Where a court, for whatever reason, fails to make an order under subsection (2)(a), in respect of any person other than a person referred to in subsection (2)(c)(i), the prosecuting authority or any person must immediately or at any other time bring this omission to the attention of the court and the court must make such order.”.

Amendment of section 51 of Act 32 of 2007


8.
Section 51 of the principal Act is hereby amended―

(a)
by the substitution in subsection (1) for the words preceding paragraph (a) of the following words:

“(1)
Subject to subsections (2), (2A) and (3), the particulars of a person―”; and

(b)
by the insertion after subsection (2) of the following subsection:

“(2A)
A person falling into the categories contemplated in subsection (1), who was a child at the time of the commission of the offence concerned and who was convicted of such offence or a person who was a child at the time of the alleged commission of the offence and in respect of whom a court has made a finding and given a direction in terms of section 77(6) or 78(6) of the Criminal Procedure Act, 1977―
(a)
before the implementation of this Chapter, may, at any time before the expiration of the periods referred to in subsection (1), apply to a court for an order that his or her particulars must be removed from the Register by―

(i)
addressing the court on the reasons for such application and showing good cause why it is unlikely that he or she will commit another sexual offence against a child or a person who is mentally disabled, as the case may be; and

(ii)
submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence against a child or a person who is mentally disabled, as the case may be, is pending against him or her; or

(b)
after the implementation of this Chapter, may, at any time before the expiration of the periods referred to in subsection (1), apply to the court referred to in section 50(2)(c) for an order that his or her particulars must be removed from the Register by―
(a)(i)
addressing the court on the reasons for such application and showing good cause why he or she has been rehabilitated and it is unlikely to that he or she will commit another sexual offence against a child or a person who is mentally disabled, as the case may be; and
(b)(ii)
submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence against a child or a person who is mentally disabled, as the case may be, is pending against him or her.”.
 Amendment of section 56 of Act 32 of 2007

9.
Section 56 of the principal Act is hereby amended by the deletion in subsection (2) of paragraph (b).
OPTION

Amendment of section 57 of Act 32 of 2007


XX.
Section 57 of the principal Act is hereby amended—

(a)
by the substitution of the heading of the following heading:

“Inability [of children under 12 years and persons who are mentally disabled] to consent to sexual acts”; and
(b)
by the insertion after subsection (2) of the following subsection:

“(3)
Subject to section 15, a person who is under the age of 16 years may not consent to any acts of sexual penetration.”.
Amendment Substitution of section 67 of Act 32 of 2007


10.
The following section is hereby substituted for sSection 67 of the principal Act is hereby amended by the substitution of the following section:



“Regulations

67.
(1)
The Minister, after consultation with the cabinet members responsible for safety and security, correctional services, social development and health and the National Director of Public Prosecutions, may make regulations regarding—

(a)
any matter which is required or permitted by this Act to be prescribed by regulation;

(b)
the inter-sectoral implementation of this Act; and

(c)
any other matter which is necessary or expedient to be prescribed in order to achieve or promote the objects of this Act.




(2)
The Minister may make regulations regarding the procedure to be followed in respect of the applications referred to in section 51(2A) of this Act.”.

Insertion of section 69A in Act 32 of 2007


11.
The following section is hereby inserted in the principal Act after section 69:
“Removal of particulars from Register and expungement of certain criminal records under the Sexual Offences Act, 1957, and this Act
69A.
(1)
(a)
Where a court has convicted a person of any of the offences referred to in paragraph (b), the―

(i)
particulars of that person in respect of that offence must be removed automatically from the Register by the Registrar; and
(ii)
criminal record, containing the conviction and sentence in question, of that person in respect of that offence must be expunged automatically by the Criminal Record Centre of the South African Police Service, 
as provided for in subsection (2).




(b)
The offences contemplated in paragraph (a) are the following: 

(i)
A contravention of section 14(1)(a) or 14(3)(a) of the Sexual Offences Act, 1957 (Act No. 23 of 1957), if the convicted person was 16 years or younger at the time of the commission of the offence;

(ii)
a contravention of section 14(1)(b) or 14(3)(b) of the Sexual Offences Act, 1957, if the convicted person was 19 years or younger at the time of the commission of the offence;

(iii)
a contravention of section 14(1)(c) or 14(3)(c) of the Sexual Offences Act, 1957, if the convicted person was 19 years or younger at the time of the commission of the offence; and

(iv)
a contravention of section 15 or 16 of this Act if the convicted person was 12 years or older, but under the age of 16 years at the time of the commission of the offence.

(2)
(a)
The―


(i)
Registrar must remove the particulars from the Register; and
(ii)
head of the Criminal Record Centre of the South African Police Service or a senior person or persons at the rank of Director or above, employed at the Centre, who has or have been authorised, in writing, by the head of the Centre to do so, must expunge the criminal record of a person,

if that person qualifies for the automatic removal of his or her particulars from the Register, and the automatic expungement of his or her criminal record, as provided for in subsection (1).

(b)
The―

(i)
Registrar must, on the written request of a person who qualifies to have his or her particulars removed automatically in terms of subsection (1), in writing, confirm that the particulars in question have been removed; and

(ii)
head of the Criminal Record Centre of the South African Police Service must, on the written request of a person who qualifies to have his or her criminal record expunged automatically in terms of subsection (1), in writing, confirm that the criminal record in question has been expunged.”.
Amendment of long title of Act 32 of 2007

12.
The long title of the principal Act is hereby amended by the substitution for the seventh bullet of the following bullet:
“*
eliminating the differentiation drawn between the age of consent for different consensual sexual acts [and providing for special provisions relating to the prosecution and adjudication of consensual sexual acts between children older than 12 years but younger than 16 years];”.
Amendment of Index to Act 32 of 2007

13.
The index of the principal Act is hereby amended by the insertion after item 69 of the following item:
“69A.
Removal of particulars from Register and expungement of certain criminal records under the Sexual Offences Act, 1957, and this Act”.
OPTION

Amendment of Index to Act 32 of 2007


XX.
The index of the principal Act is hereby amended—

(a)
by the substitution of item 57 of the following item:

“Inability [of children under 12 years and persons who are mentally disabled] to consent to sexual acts”; and

(b)
by the insertion after item 69 of the following item:

“69A.
Removal of particulars from Register and expungement of certain criminal records under the Sexual Offences Act, 1957, and this Act”.
Short title
11. 14.
This Act is called the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Act, 2014 2015.
� 	Proposed amendments that are highlighted in “yellow” have already been approved by the Minister and the Portfolio Committee was briefed on them on Wednesday 13 May 2015.  The proposed amendments that are highlighted in “blue” are new amendments that were requested by members of Portfolio Committee on 13 May 2015.


� 	Mr Swart (ACDP) has requested that section 57 of the Act be amended to clarify that the “age of consent” has not been lowered to 12 years.  Please refer to proposed amendment hereunder.  However, we have reservations about the proposed amendment because it will give rise to confustion.  An alternative could be to insert a preamble in the Amendment Bill, if the Committee feels that it is necessary to address the perception regarding the “lowering of the age of consent”.  It is suggested that it might not be appropriate to insert a preamble in the principal Act, because the Teddy Bear case is limited to a certain time and space.  It is more appropriate to insert the preamble in the Amendment Bill in order to give proper context to the proposed amendments dealing with the Teddy Bear case. 


� 	Mr Swart (ACDP) requested that the definition of “consent” in section 1(3) of the principal Act should be amended in order to make it clear that adolescents between 12 and 16 years should not consent to sexual penetration.  We have reservations about the proposed amendment because it may have unintended consequences with reference to the bright lines of 12 and 16 years, to the extent that the subjective maturity of a child becomes a point of contention.


� 	Mr Swart (ACDP) requested that an option be prepared on the basis that section 57 is amended by inserting a new subsection (3) in an attempt to address the negative perceptions associated with proposed amendment of sections 15 and 16.  As indicated above, we have reservations about the proposed amendment.  We feel that the provision would probably give rise to interpretation problems if read with the amended section 15 of the Act.


� 	This is a consequential amendment as a result of the option that has been inserted in the Bill dealing with the proposed amendment of section 57 of the Act.





