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Comments on the Performing Animals Protection Amendment Bill [B9—2015]

Submitted by: The Director-General, Department of the Premier, Western

{“the Amendment Bili")

Cape Government

COMMENTS:

Draft provision

Comment

Suggestion

It s noted that the Performing .Animcls
Protection Act, 1935 [Act 24 of 1935) (“the
Principal Act”} has not been amended since
1991 and the Animals Protection Act, 1962 [Act
71 of 1962} has not been amended since 1997,

Further, regulations (under the Principal Act)
were published in 1993 (published under GN
R1672 in Government Gazette 15102 of |

The legislation relating to the
protection of animals must be
updated, in consultation with
relevant stakeholders and the |
public. The pending Animal
Welfare Bill is thus eagerly

September 1993) (“the Petforming Animals )
awaited.
Regulations™).
Legislation
g . o . Further, it may be prudent to
ouvidated It is, therefore, clear that the legislation which .
. . . have regulations or standards
relates to the protection of animals is outdated . .
) , ) which regulate specific
and requires serious amendment in order to | | _ .
. L . industries and categories of
bring them in line with, amongst others, . .
. . . . animals, such  as  animals
international trends relating fo the protection of .
. . . which ore used for work
animals. In this regard, it is noted that there has Urposes (e heep dogs|
g.s .
been much debate in the media about s 9 P cog
whether it is ethical to use onimals for
enfertainment purposes. The use of animals in
films and circuses has been widely condemned
internationally. 1 it s noted that several
countries have passed, or are contemplating
! See, for example http://wuw.peta.org/features/10-reagons-attend-circus/;

https://en. wikipedia.org/wiki/Cruelty to animals;

https://en.wikipedia. org/wiki/Animal Defenders International

and

http://www.animalcircuses.com/.




passing, laws which ban the use of wild or other
animals in circuses.?

It is noted that the Memorandum on the
Objects of the Performing Animais Protection
Amendment Bill, 2015 (“the Memorandum”)
states that “[Hhe Department of Agriculture,
Forestry and Fisheries...was in the process of
consolidating the [Principal Acf] and the
Animals Protection Act, 1962 [Act No. 71 of
1962}, info one Animal Welfare Bill” 2 1t is unclear
when this process will be finalised.

Application of
the Principal
Act (and the
Amendment
Bill} to cerlain
maiters

it is unclear o what extent
the Principal  Act  [(and
hence the Amendment Bill}
reguiates the use of animals
in international circuses {or
other infernafional  acts)
that perform in South Africa
and animals  that have
been ftrained in  other
countries and are used in
exhibitions or for
Animals used in |safeguording in South
international acts | Africa. 1t is also unclear to
what extent the Principal
Act {and the Amendment
Bill) regulates the
importation and
fransportation  of  these
animals. Is it envisaged that
these matters wili be dealt
with in regulations made
under sections 7{c) or 7{d)
of the Principal Acte

These issues  should
clarified.

be

‘See, for example,

htep://www.mapsofworid.com/poll/should-animal -circuses-be-banned-

infographic-text. html.

*See paragraph 1.2 of the Memorandum.
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It is unclear to what extent
the Principal  Act  [and
hence the Amendment Bill)
applies 10 the use of
working dogs such
police dogs, prison dogs,
catfle or sheep dogs, guide
dogs for visually impaired
persons, or dogs that assist
persons who are deaf or
who suffer from epilepsy.

as

Working dogs

Amendmeni Bili
and Draft
Regulations

it is unclear whether the Draft Regulafions
Related to the Animals Protection Amendment
Act {published in Notice 285 in Government
Gaozefte 38632 of 2 Aprii 2015} {“the Draft
Regulations”) reploce the Performing
Animals Regulations.

will

It is important that there is consistency between
the Amendment Bill and all relevant regulations
that are made under the Principal Act (whether
these regulations are the Draft Regulations or
the Performing Animals Regulations) and that
duplications are avoided.

It is noted that the Draft Regulations contain
matters which should be dealt with in the
Amendment Bill or which are already dealt with
in the Principal Act). See in this regard the
aftached comments on the Draft Regulations
submitted by the Western Cape Government
to the Department of Agriculture, Forestry and
Fisheries on 30 April 2015 [Annexure A).4

There should be consistency
between the Amendment Bill
and the regulations made in
ferms of the Principal Act
{whether these regulations are
the Draft Regulations or the
Performing Animals
Regulations).

Further, duplications should be
avoided and matters which
should rather be dealt with in
the Principal Act, as opposed
to in the relevant regulations,
should be inserted into the
Amendment Bill and, where
applicable, they should be
deleted the
reguiations.

from relevant

Consequential

Conseguential amendments that need to be

Attend to dll consequential

! See,

for example,

the comments on page 4

{definitions of “the Act” and “Minister”),

pages 5 and 6 (definitions of “applicant” and ‘“application”), page 7 (draft
regulation 2(1}), pages 8 to 10 (draft regulations 2(3), 3(1), 3(2) and 3(3)), page
11 (draft regulations 4(1) and 4(2)), page 13 (draft regulation 6(1)) and pages 14

and 15 (draft regulation &{1) (b)).
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amendments made as a result of the proposed amendments
to the Principal Act should be attended to {for
example, those arising as a result of the
proposed repeal of sections 2 and 3 of the
Principal Act).

If these amendments are not made, there may
be anomalies in the Principal Act. The
Performing Animals Regulations would also
need fo be amended if they are not replaced
by the Draft Regulations (see, for example,
regulafion 2 of the Performing Animals
Regulations and Schedule 2 thereto).

For example, section 3 of the Principal Act
requires licence holders to hold o certificate to
exhibit or train for exhibition any animal or use
any dog for safeguarding.® These certificates
are issued by magistratest and specify the form
of fraining, exhibition and use of the animal or
animals in respect of which it is issued.” These
details may be amended by a magistrate upon
application by the holder of the cerlificate

Sections 7, 8 and 11 of the Principat Act refer to
these cerfificates. In this regard, section 11 of
the Principal Act defines the term “certificate”.
Section 7 of the Principal Act states that the
Minister may make regulations on a number of
matters, including “the form of certificate which
shall be issued...and the form of amendmenis
which may be made on such cerfificates”,?
“the information fo be supplied for the issuing of
a certificate...",? “the method and form of
confinement and accommodation of any
animal class, species or variety of animals in

amendments that need fo be
made as a result of the
proposed amendments to the
Principal Act.

Further, amendments may
need fo be made to the
provisions of the Animals
Protection Act, 1962, during
the process of consolidating
said Act and the Principal Act
into the Animal Welfare BIll.
See, for example, section
2(1}{) of said Act, which refers
to permits which are issued by
magistrates.

Ses secticn 3(1) of the Principal Act.

See section 3(2) of the Principal Act.

See section 3{3) of the Principal Act.

See section 3(4) of the Principal Act.

* See section 7(b){i) of the Principal Act.
' See section 7(b)(ii) of the Principal Act.
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respect of which a certificate has been issued,
whether travelling, or being transported or
stationary” " and  ‘“any other reasonable
requirement which may be necessary fo
prevent cruelty or suffering in the exhibition,
fraining, maintenance, use or traveling of
animals in respect of which a certificate has
been granted”.'2 Section 8(1) of the Principal
Act states that a person who confravenes,
amongst  others, “..any condition of
a...certificate”, is guilty of an offence.

In the circumstances, it is clear that, should
section 3 of the Principal Act be repealed
without amending the above sections (for
example, by delefing references 1o the
certificates), there would be an anomaly in the
Principal Act. In this regard, the Principal Act
would no longer provide for the issuing of
certificates (it is noted that the Amendment 8ill
does not mention cerfificates), but it would
continue to empower the Minister to make

regulations in respect of the cerfificates. It
would, further, criminalise the faiiure o comply
with the conditions of a certificate. This would
be absurd.

Long title

N/A

The phrase “for the r’ssuom':é of
licences” should be replaced
with “for the issuing of
licences”.

11

See section 7(c) of the Principal Act.

' See section 7(d) of the Principal Act.
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'Geneml:
Application of
clause fo
renewal
applications
and
applications for
amendmenis io

licences

It is unclear whether the application process
contemplated in clause 3 of the Amendment
Bill applies to and
applications for amendments fo licences.

renewal applications

This issue should be clarified in
the Amendment Bill.

Proposed
section 3A

It seems unlikely that one person [the National
Licensing Officer (“the NLO"}) would be able to
decide on dll licence appiications from across
the country. it would also be impractical to
require the NLO to inspect premises {in terms of
the proposed section 3H(3}) that are located in
different provinces.

In the circumstances, to ceniralise the
application process at national level would be
impractical and inefficient. Applicants should
be able to apply for licences in the provinces in
which they are located. See also the discussion
in relation to the proposed section 3l.

Further, it is unclear how the Minister will
“designate” the NLO [ie. will the Minister
“designate” the NLO by way of notice in the
Government Gazefte or in another way?). This
should be clarified.

The Amendment Bill should be
revised to make provision for
applications to be considered
at provincial offices.

Proposed
section 3B

Only a veterinarian is sufficiently trained in all
aspects of animal behaviour {ethology), animal
welfare and animal health to be able fo carry
out the fasks of a NLO. A veterinarion is also
trained to deal with a broad spectrum of
species (e.g. dogs, horses, production animats,
wildlife, birds, fish, aquatic animals, etc). Animal
scientists are not frained in many of the specific
fields or have advanced knowledge of all of

The proposed section should
be revised to state that the
NLO must be a veterinarian.
The reference to an animal
scienfist  should, thus, be

deieted.

page 6 of 15




the animal species which would be required of
a NLO. Thus, the NLO should be a veterinarian.

The proposed section 3C{1) does not mention

The drafter should reconsider

Proposed ) . o the wording of this proposed
the suspension of a right or privilege. Therefore, ,
seclion 3C{(2)(c) | . . . section and the proposed
it is unclear why the proposed section 3C(2)(c} section 3C/(1)
on .
refers to the suspension of a right or privilege.
The Amendment Bill should
clarify whether this proposed
section envisages an
assignment  [which has «
In terms of this proposed section, the NLO “must | particular meaning in law), a
perform such other functions as may be delegation [which also has o
assigned to him or her in terms of this Act” | particular meaning in law,
{emphasis added). which  differs from the
Proposed meaning of assignment), or
section 3C(3) It is unclear whether the use of the word simply an ordinary allocation
‘assigned” was deliberate or not. it is noted | of functions to the NLO.
that the Principal Act and the Performing
Animais Regulations do not contain provisions | The Amendment Bill should
which relate to assignment. also clarify who will assign,
delegate or dllocate the
functions to the NLO and the
manner in which the relevant
action will take place.
. . it is recommended that detat
These provisions are problematic as they do not . .
. , . o be given regarding the
give any detail regarding the qualifications that e
qualifications that the “expert
Proposed the “expert or other person” should have or the )
R o . ) or ofher person” should have
sections 3D and | criteria that will be used when the NLO decides o
. and the criteria that the NLO
3E: General who to delegate a function to. The NLO thus o
) ) ) should use when deciding
has a very wide discretion. There should be )
. who to delegate a function
some guidance as to how the NLO should o
exercise this discretion. '
It is recommended that the
Proposed . . .
. words “by Nafional Licensing
section 3F: o
i N/A Officer” be deleted [as they
Reading

are unnecessary and it s
preferable fo keep headings
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as short as possible).

Proposed
section 3F(1)

N/A

It is recommended that the
word “any”, which is in the first
line of the clause, be replaced
with the indefinite article "a”
{i.e. "a licence"”, as opposed
to “any licence”).

Proposed
section 3F(1){b)

It is important that animals are treated
humanely. Thus, the fraining methods and
exhibition practices should also be assessed to
ensure that they are safe and will not cause
harm to the animal.

There should be a link
between this proposed
section and the proposed
section  3H(3). Thus, the
proposed  section  3F1){b}
should aisc refer to the
suitability of the premises,
accommodation, equipment
and facilifies for their intended
purpose.

Further, fraining methods and
exhibition practices must be
assessed to ensure that they
are safe and not harmful to
animals.

Further, it is recommended
that any relevant Society for
the Prevention of Cruelty to
Animals {"SPCA") (or similar
organisafion/s) should inspect
the premises,
accommodation, equipment,
facilities, the conditions in
which animals are or will be
kept, consider the fraining
methods and exhibition
practices and make
recommendation fo the NLO
as to whether a licence should
be granted or not.
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Proposed
section
General

3H:

it is noted that reguiation 2 of the Performing
Animals Regulaiions also sets out the process
that applies o applications for the granting or
renewal of ¢ licence. However, that provision is
not in line with the the
Constitutional Court in National Society for the
Prevenfion of Cruelty to Animals v Minister of
Agriculture, Forestry and Fisheries and Others
(CCT 120/12) [2013] ZACC 26; 2013 (5} SA 571
{CC); 2013 (10} BCLR 1159 (CC) {11 July 2013)
(“the NSPCA case”).’3

judgment of

Again, it is wunclear whether the Droft
Regulations will replace the Performing Animals
Regulations or not. That having been said, care
should be ftaken fo that all
consequential amendments arising from the
proposed amendments 1o the Principal Act are
attended to {including those that
proposed in order fo comply with the judgment

of the Constitutional Court in the NSPCA case).

ensure

were

There should be consistency
between the Amendment Bill
and the relevant regulations
with regard to the application
process that must be followed
and  duplications should be
avoided.

Further, it is recommended
that the Amendment Bill be
revised to make provision for
the public and
stakeholders to be afforded
the opportunity to comment
on a licence application, an
application for the renewat of
a licence and an application
for
licence. The Amendment Bill
should stipulate the manner in
which the public and relevant
stakeholders will be informed
of the
{alternatively, the Amendment
Bilt should give the Minister the
power to make regulations on
this matter). See, for example,
the public participation
processes contemplated in
the Western Cape Liquor Act,
2008 {Act 4 of 2008} and in the
Environmental Impact
Assessment Regulations, 2014
{published under GN R982 in
Government Gazette 38282 of
4 December 2014}

relevant

the amendment of g

application

* The judgment in the NSPCA case should be read with the judgment of the North Gauteng High Court in National Society for
the Prevention of Cruelty to Animals v Minister of Agriculture, Forestry and Fisheries and Others (44001/2012) {2012) ZAGPPHC
329 {15 November 2012).
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Froposed
section 3H(1)

N/A

The clause should begin with
the indefinite article "A”
instead of the word “Any".

Further, the words “for a
ficence” should be inserted
after the words "must apply”.

Further, the comma that
appears after the words “must
apply” should be deleted.

Proposed
section 3H(2){q)

The term ‘“use for safeguarding” is  very
confusing and problematic. it is noted that this
term is defined in the Principal Act; however,
the definition is confusing in that it is not clear
which persons or organisations would have {o
obtain licences.

The Amendment Bill should
clarify that not every person
who owns a dog and who
uses it for protection would
need to obtain alicence.

Proposed
section 3H(3)

N/A

Again, it is recommended that
any relevant SPCA {or similar
organisation/s} should inspect
the premises,
accommodation, equipment,
facilities, the conditions in
which animals are or will be
kept, consider the ftraining
methods and exhibition
practices ond make a
recommendation o the NLO
as to whether a licence should
be granted or nof.

Further, the proposed section
3H({3} should set out the
conseqguences of non-
compliance with that
provision (i.e. failing to grant
access).
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It is also recommended that
the NLO and other
appropriate officials be given
the power to enter premises
for the purpose of ascertaining
whether licence holders are

complying  with,  amongst
other things, licence
conditfions.
Proposed The Amendment Bill should
sections 3H and indicate the amount of time
3 (read | N/A that the NLO has to make «
together) decision on an application.
Insert o comma affer the
Proposed )
. words  “submifted by the
section 3i(2) N/A .
applicant”.
Presumably, hearings will be held where the
NLO is located. If this is so, then some
appilicants and interested parties may have to
travel far {e.g. from other provinces) to attend
the hearings. Previously, applicants only had to
approach magistrates in their applicable areas
for licences. Hearings should take place in
the province in which an
Proposed The proposed system is, therefore, likely to result | applicant is located.
section 3I(2) | in applicants and interested parties incurring
and 3I(3) (read | fravel expenses. It should be bome in mind that | Further, it is recommended
together) interested parties are likely to be non-profit | that applicants be given the
organisations which are concerned with animal | option to have legal or other
welfare and, therefore, they may have limited | representation at the hearing.
funds.
It would be more efficient and cost-effective
for applications to be considered at provincial
offices, instead of at the offices of the NLO who
would, presumably, be based in Pretoria.
Proposed ft is unclear whether the infention is for the | The proposed section 3i{4)
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section 3i{4) “further oral or written representations” to be | should be amended fo clarify
made at the hearing contemplated in the | thisissue.
proposed sections 31{2) and 31{3), or for such
representations to be made at another time,
The proposed section 3J
should be amended so that
there is a reference to the
) ) L issuing of a licence.
The heading contains the word ‘“issuing™: .
. o Alternatively, the word
Proposed however, there is no reference to the “issuing” L
. . . _ “issuing” should be removed
secfion 3J of a licence in the proposed section.

from the heading ond be
replaced by another word
that appears in the proposed
provision.

“The title of the Act mentioned

in this provision should be the
“Natural Scientific Professions

Proposed
. Act, 2003 (Aci No. 27 of
seclion 1i(q):
. . 2003}".
definition of _ . . :
“Animal The fitle of the Act mentioned in this proposed
. provision is incorrect, Further, it s recommended
Scientist”
that the upper case letters “a"
and “s” in the term “Animal
Scienfist" be replaced with
lower case letters,
The term ‘officer” is also
Proposed , .
. defined in the Draft
section 11({b): Reaulation Aqain
e i S- r
definition of | N/A g‘ . ©
duplications should be
“officer” ,
avoided.
Proposed
section 11(d): It is recommended that the
definition of | N/A upper case "v' be replaced
“Veterinarian" with ¢ lower case “v",
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Proposed
section 11A{1)

N/A

which

1

The  word any”,
appears in the first line of the
proposed TTA{1},
should be replaced with the
indefinite article “a".

section

Proposed
section T1A{2)

The appeal board should be appointed in
terms of a fair process and should comprise of
independent persons.

It is recommended that the
appointment of the apped
board be subject to a public
participation process and the

appeat board shouid
comprise of independent
persons.

Further, for the same reasons
given earlier as to why it would

be prudent to have «
licensing officer in every
province, it would also be

prudent fo have an appeal
board in every province.

Proposed
section

11A{2)(a) (i)

The appeal board must have relevant expertise
and skills to adjudicate and deliver fair,
balanced and informed decisions. Thus, it
should have wide, balanced and
complementary expertise.

The appeal board should
consist of the chairperson and
at least three other members.
In addition to the fact that it
will assist in ensuring that the
apped board comprises of
wide expertise, it will also be
beneficial for the purposes of
breaking a deadlock that
might occur  should
person {for example,
chairperson) be absent.

one
the

Proposed
section

11A(2)(a)(ii){aq)

N/A

It is recommended that the
word "and” which appears
between the
“Infellectual  Property Law"
and “Administrative Law" be

terms
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chdnged to the word “or”.

it is recommended that the
other members should include
a veterinarion who has at least
5 years'
veterinary science, an animal
scientist who has at least 5

experience in

Proposed . . _
i years' experience in animal
section N/A science (with experfise in
TTA(2)(a)(ii)(bb) . . P
animat behaviour and
ethology) and a
representative of the animal
welfare community (e.g. from
a non-govemnmental
organisation).

Proposed .

. A comma should be inserted
section N/A after the words “paragraph
11A@6)(b) ° paragrap

{a}”.

This proposed section should

specify the amount of time

that the board has to
Proposed determine an appeal. |t
sectlion 11A(8) N/A should also indicate by when

the appellant and interested
parties should be informed of
the decision.

Proposed
section 1TA(9)

This proposed section refers to the paymeni of
"prescribed fees” by appellants. The difficuity
with charging fees is that appelianis may be
animal  welfare organisations  with  limited
finances. The prescribed fees will add to the
cost burden for such parties.

Reconsider the charging of
fees.

Proposed
section 11A(10)

N/A

The definite article “the” in the
words “the relevant court”
should be changed to the
indefinite article “a”.
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Raneruse A

DIRECTORATE: OPERATIONAL SUPPORT
Roberishaw@pgwe.gov.za

Tel: +27 21 4838432

15 Wale Street, Cape Town, 8001

PO Box 659, Cape Town, 8000

AHention: Dr Songabe
Director: Veterinary Public Health

Depariment of Agriculiure, Foresiry and Fisheries

Per Email: TembileS@daff aov.za

Commenis on the Droftf Regquictions Related to the Performing Animals Profection
Amendment Act

Dear Dr Songabe

Please find herewith the Wester Cape Government's comments on the Draft Regulations
Related fo the Performing Animals Protection Amendment Act (pubhshed in No?;c:e 285 in
Government Gazette 38632 of 2 April 2015).

Yours faithfully

ADV BRENT GERBER
DIRECTOR-GENERAL

FROVINCIAL GOVERNMENT: WESTERN CAPE

oate: 2 J/4/ 2o

18 Wale Street, Cape Town, 8001 F O Box 659, Cape Town, 8000
Tel +27 21 4836032 WwWW WeSemoope . go.v.za




Comments on the Drofi Regulations Related fo the Performing Animals

Protection Amendment Act (“the Drafl Reg

ulations”)

Submitied by: The Direclor-General, Depariment of the Premier, Western

Cope Government

COMMENTS:

Dot
regulation

Comment

Suggestion

Genercl

Legisiclion
ouldated

It is noted that the Performing Animals Proiection
Act, 1935 [Act 24 of 1935) (“the Act") has not
been amended since 1991 and the Animals
Profection Act, 1962 {71 of 1962} hos not been
amended since 1997,

Further, regulations (under the Actl were
pubdlished in 1993 (published under GN R1672 in
Government Gazette 15102 of 1 September
1993} {“the Performing Animals Regulctions™).

It is, therefore. clear that the legislation which
relates to the protection of animals is ouldated
and requires serious amendment in order to bring
them in line with, amongst others, international
frends relating to the protection of animals. In this
regard, i s nofed that there has been much
debate in the media about whether it is ethical
to use animals for entertainment purposes. The
use of animals in films and circuses has been
widely condemned internationally.! # is noted
that several countries have passed, of ore

in the circumstances, # s
recommendesd thot the
legisiation  relating  to  the
protection of  animals  be
updated, in consuliation with
relevant stakeholders ond the
public.

it may be prudent to hove
reguiaiions or standards which
regulcte specific industries and
categories of animals, such as
animals which are used for
work  purposes  [e.g. sheep
adogs).

Further, it may be prudent and
more effective o consclidate
the Act and the Animals
Protection Act, 1962, os they
deat with similar subject maoitter.

exanple

Bripgs /S wwe.opela.vrg/ieaturens)

Fli-ressons-aliend-clrcus/;
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contempiating passing, laws which ban the use
of witd or other animals in circuses.2
Any proposed reguiations, such as the Draft
Regulations, should also be in line with current
frends,
The call for comments and the Draft Regulations
incorectly state that the Draft Regulations are
made in terms of the Performing Animals
Protection Amendmeni Act ("the Amendment
Actﬁc ?renﬂ eﬁzz znesm form) (s e esi:s ang | e definifion of “ihe ~Act”
U $ m}. Se n
Y ©€ Pag (page 48 of the Gareffel
47 of the Government Gazette in which the Draft
) . should refer to the Act and not
incomect Regulations were published for comment
. the Amendment Act.
reference lo | (Gazetie No. 38632 of 2 April 2015).
Amendment
m m . . Further, the word
Act Reguiations are made in terms of the Act and |
. "Amendment”  should be
not in terms of the Amendment Act. .
deleted from the fitle of the
Droft Reguictions,
Further, on page 48 of the Draft Reguiations, the ¢
term “fthe Act" is defined os meaning the
Amendment Act. This is incorrect. it should refer
to the Act.
. is noted that the Performing Animals
Reguiations deal with, omongst other things,
applications for the granting or renewal of
licences, conditions of licences and offences
and penalties. The drafler should consider
. whether the Draft Regulations
Performing ) . .
Animals The Draft Regulations should either replace the | should replace the Performing
a
Regulafi Performing Animals Reguiations {the Performing | Animals Regulations or whether
jons
(ezsf Animals Regulations would then need to be | the Draft Regulations should be
in
? repedied! or be incorporated info the latter. incorporated into the
regulations) . .
Performing Animals
it is noted that the Performing Animais | Reguiations.
Regulations are not in line with the judgment of
the Constitutional Court in Nafional Society for
the Prevention of Cruelly to Animals v Minister of
Agricufture, Foresfry and Fisheries ond Others
“See, for example, htip: _,—"’,fwww‘}'z'edpsc:i'xwzEcj.cmr;;’ﬁsc@.i_f*sl}‘;}u}rj“aszimaﬂ;jrc.az;:a5&:%»];@“‘1;@7}:;@(&:

infographio-text .himl.
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{CCT 120/12) [2013] ZACC 26; 2013 (5) SA 571
[CC) 2013 {10) BCLR 1159 (CCJ {11 July 2013)
{"the NSFCA case”]? in thal they provide for

mogktrates to swe leesnces.

the Draft Regulations require extensive longuage
edifing. which should be performed by a
language editor,

The Droff Reguldlions oiso require exiensive

Conduct longuage edifing and

Lenguoge, editing in relotion fo formatting and numbering. | revise  the  formolting  and
manbering The Droft Regulations should be checked by o | numbering in light of the
o legal editor or draffer with knowledge of the | national drafting practices and
formoiting national drafting proactices =lals! the | the Commonwealih
Commonwealih conventions, 1o ensure that the | conventions.
formatting  ond  numberng of the Draft
Regulations are consisient with such proclices
and conventions,
Proft re a??ﬁ;gﬁﬁ '_:‘_‘_ﬁnfi"ﬁ_s B _
The lefter "o” thal gppeors in
the heoding should  be
repiaced with the letter "i",
Heading The heqding is spelt incorectly. i olher words, the word
"Defination” shouid be
reploced with  the word
*Hefinition”.
The number “117 should be
Humbering NfA deleted.
the definions should be
Arrangement arranged  ciphabetlical
- MNJA
of definllions order,

* The judgment of the Constitutional Court should be read with the udgment of the Morth Gauteng High Court in Netiono/

Society for the Frevention of Cruelty to Animols v Minister of Agriculture, Forestry and Fisheries and Others (4400172012}
{2012] ZAGPPHC 329 (15 November 2012).
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Definifion  of
"Depariment”

N/A

nis  definifion  should  be
deleted, as the defined term s
rot used anywhere in the body
of the Droft Reguiations.

That hoving been soid, the
proposed definftion of
"Department® should be more
generic in nolure for exaomple.
“the nafional  deporiment
responsible the
adminisiration of the Act”).

for

Further, the brackets enclosing
the abbreviation "DAFF" and
soid  abbreviation should be
deleted.

Definffion  of

“the Act”

it is noted that the term “fthe Act” is defined in
the Performing Animals Reguiations.

Thus, the definiion conigined i the Draft
Regulations will only be necessary if the Draft
Reguigtions replace the Performing Animals
Regulotions.

Reter 1o the comments on the
incomect references 1o ihe
Amendment Act,

Further, consider whether the
Draft Regulations should
reploce the Performing Animals
Reguiations or be incorporated
therein.

Definlion  of
“Minisier

N/A

This  definition should be
deleted, as this term is olready
defined in the Act. Further, this
term 5 only wused in the
heading of draft reguiation 5
(e, it s not used elsewhere in
the Droft Reguiations].

The heading should, therefore,
ba amended fo omit the
reference to the Minister {in this
regard, the heoding could be
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“Appecls”

Definion  of
t*opplication”

N/A

it 5 noted that the Performing
Animais Protaction
Amendment Bl [B9—2015]
{“"the Amendment Bill") deols
guite extensively with the isue
of opplicotions.  # moy,
therefore, be more prudent for
the definition of "appiication”
to  be included in ihe
Amendment Bill instead of in
the Droft Regulations.

That hoving been said, the
definile arlicle "the” should be
inserted  before the word
“Nafional®  and  the  word
“Licencing” shouid be
replaced with the word
“Licensing”.

Further, # is recommended that
the words “which meef ail the
requifrernents as set out in the
ACt” be deleted, as they are
urmecessory. i this  regaord,
applications  must, In ony
evant, meet the requirements
of the Act. Further, it 5 nofed
that draft reguiation 2(2) siales
that  “loin opplication s
freafed as duly lodged when
all_necessary _documents and
information {contermplated] in
[slection 3H(2] of the Act hove
been submitted” [emphosis
acged],

The definition should also cross-
refer to the specific provision of
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the Act [gs inserted by the
Amendment Bill} which deal
with cpplications.

Defintton
“oppicant”

of

N/A

The Amsndment Bl contons
numerous references to the
term “opplicont”. Thus, it i3
recommendead hat the
definiion of “applicant” be
inciuded in the Amendment Bill
instecd  of in the Draff
Regulations,

Further, the word "ony® should
be repiaced with the indefinite
arficle “¢” and the word
"UHeencing” shouid e
replaced  with  the  word
“Licensing”.

Definition
“officer”

of

s unclear whether this ferm refers ic the
Nationol  Llicensing  Officer  {“the  NLO")
confempliated in the Amendment Bill or whether
it orefers fo another person, This should be
Clarified,.

if the lerm “officer” is, in fact,
reference to the NLO, it s
recommended thot this
definition be deleted ond that
a  definifion  of “Naotional
Licernsing Officer” be nserted in
the Amendment Bill (given that
the Amendment Bl refers
extensively 1o the NLO.

That having been soid, the
comma that gppears before
the words “ond emploved in g
nafional” should be deleted.

Defintiion
“fociite”

of

N/A

This term is not used in the Droft
Reguictions and should be
deletad,

Thot having been said, the
word  Yand” which appears
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betwesn the words “exkibik?
wistel Uronns” should  be
replaced with the word "o,

Further, it Is recommended hal
the words “for the use of dogs
for safeguarding” be replaced
with the words “where dogs
ore used for safeguarding”.

plication for ¢ Licence in ferrns of

Section 3H of the Act"

Heodings in legisiation should not contain the
definite arficle “the" or the indefinite arlicle “o”

Amend the wording so thot
there are no  definile o

Heodin _ indefinie orlicles and delefe
g and should not end with o full stop.
the full stop.
The drofter should consider
whether it would be pruden! io
provide for two tvpes of fees s
is currently the case in terms of
the Performing Arimals
rRegulations,
The Performing Animals Reguiotions provide for
¢ Q P . That having been said, i s
wo iypes of fees; one In respect of “on )
o . ) noted thot the longuoge of
applicafion for the granfing of o ficence™ [R50} . .
) . , . draft regulation 2{1) reguires
Dol and one in respect of “the renewal of o licence™ o . )
et R30) editing. It is recommendead that
regulation .
2(?} { it be amended os follows:

i is unciear why the Droft Regulafions do not
provide for two types of fees, as provided for in
the Performing Animals Regulations.

“An application [shall] must be
accompanied fwith} by fthel o
ice lomountiof .0 4

The use of the word “fee” i
consistent with the proposed
sacltion 3H{2l(e] of the Aci
iclouse 3 of the Amendment
Bili}.

“ in these comments, words in boid type indicate omissions and words underlined with a solid Ene indicate insertions.
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Dro#
reguiation
{2}

N/A

it is recommended thot draff
reguiation 2{2} be amended s
follows:

"An  ocpplicotion  [lodged] &
freated as [duly] lodged when
all necessary documents and
nformation lcompleted]
coniemplated  in [Slecton
3H{2] of the ActL] have been
submitted,”.

Droft
reguiation
2(3)

Appiicants wil, in any event, hove to compleie
the form in accordance with what is stated in the
form. Further, the proposed section 3H{2) of the
Act [clouse 3 of the Amendment Bill} already
states that applications must be in writing.

it 5 recommended that draft
regutation 2(3) be omended o8
foliows:

“{3) An opplicant must submit
an  |fwrilten] opplication [in
Block feltensl] for o lcence,
using the oppiication form in
Annexure A, [ang mush-

{a) fumish such information
as  soliched in  the
opplication form, and

{b}declwre under cofh or
truly offirrn of the end of
the sold form that the
infermation  contained
therein s rue.]".

nmﬁ xggiﬁgiian 3 “fsguirsg and Rengw:zi af ﬁcerzces

Drostt
reguiotion

3(1)

Agum it is unclear whether the ferm “off:cer" i
intended o refer to the NLO or another person, if
the intention is to refer to the NLO, then
reference should be made to the NLO and not
“[ijhe officer™.

Further, i is unclear what is meant by “complies
with all the requirements”. If the intention is simply
to reiterate thal applications must be consistent
with the requirements of the Act, then the worcs

The Df‘c:ﬁ Reguia%zoﬂs shouid
clorify  whether  the term
“officer” refers o the NLO or
another person.

Further, the drofter  should
consider the megning of the
phrase “"complies with ol the
reguirements” and revise the
draft regulation as moy be
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“comples with off the reguiremenis” shouid be
deleted. Applicants would, in any event, have {o
comply with the Act, whether this s sicted in the
Dralt Reguiations or not.

requied.

Droaf
regulation
32y

The Amendment Bill does not specifically refer i
renawal applications, On the foce of i, I seems
that all applications will be treated the saome, if
this is so, then i s importont 1o note the wording
of the proposed section 3F (1} of the Act (clouse 3
of the Amendment Bill],
the proposed section 3F(1] of the Act states o
follows:

“{1] The [NLO} may grant an application for any
licence if he or she & safisflied thaf—

{a] the information furnished by the applicant
s contemnplafed by section 3H{Z) is in
accoraance with the purpose of this Act;
and

it} the premises, accammodation,
equipment and focilities that are ufillsed
for the Training, exhibifion or performance
of the animal are sofe and will not cause
harm to the animal.” lemphaosis added).

it the proposed section 3F of the Act (clause 3 of
the Amendment Bl applies to  renewg
applications, then it meons thal the NLO may
refuse o renewa! application # the criteria set oul
in poragrophs (o} and (b} of the proposed
section 3F{1} of the Act are nof met.

Draft regulation 3{2] siates thal “[Hhe officer
may, i in his or her opinion there s good and
sufficient reason, refuse 1o renew such licence”,

ihe proposed section 3F(1) of the Act applies to
renewat applications, then droft regulation 3(2)

fo the axent that ihe
proposed section 3R of the
Act  opples  to renewdl
applications, draft  reguiation
3z} would need o be
amended in order 1o bring it In
line with that proposed seciion,

page ¥ of 15




would  be  inconsistent with  that  proposed

seCcHon.

Dresth
regulalion
3(3}

The drafter should consider whether the period of
two months is feasible. if the proposed section
3H(2} of the Act [clause 3 of the Amendment Bill)
applies fo renewa! applications, then the NLO
would need fo consider numercus documents
and may oo need fo conduct site visits in ferms
of the proposed section 3H{3).

Further, i is unclear what the position wil be
shouid a licence holder submit @ renewal
application timeously, but the process is only
finalised after the expiry of the licence. This needs
to be clarified in the Amendment Bill, given that
the proposed section 3G of the Act {clause 3 of
the Amendment Bill} siates that o licence is only
valic for 12 caolendar months from the date of
issue thereof,

Delete  the words  “fsjuch
fcence sholl be valid for fwelve
calendar months, s stipulated
in section 3(G] from the dofe of
issue thereof”, as this & o
repetition  of the proposed
section 30 of the Act (ciause 3
of the Amendment Bill).

Given that the Amendment Bil
does not specifically mention
renewal  cpplications, it s
advisable that the Amendrment
Bl be revised fo sigte fhet
renewal applications should be
made by way of application,
instead of this being stated in
the Droft Regulations,

Further, It is recommended that
the last sentence of this droft
regulction bes omended o
follows:

“The  application for  the
renewd! of g ficence should be
submitted two monihs before
ihe expiry of the cence ™.

Dot
regulation
34}

it is unciear whether o “movement permit” will be
issued in terms of the Draft Regulations or in terms
of other legislation. Further, it is unciear what is
meunt by “state veterinary office of orgin®. These
issues should be addressed.

Amend the Draft Reguigtions in
¢ manney that addresses these
issues,
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This draft reguiation should be
deleted. os it repegts lhe

Draft . }
regulation NJA Droposed se{:‘ﬂorss 3F and 3H(3)
a(n) ot the Act gc'éc;use 3 of the
' Armnendment Bil,
The NLO should advise an applicont whether an
application  was  gronted  or  refused.  An
Drofl applicant would not necessorlly know whether or | This draft regulation shouid be
reguiation not he or she has met the requirements of the | deleted.
423 proposed section 3F(1] of the Act (clouse 3 of the
Amendment Biif),
Diaft regulaiion 5: *Appeal fo the Minister” |
The definite arlicle "the” should
Heoding NiA be deleted from the heoding.
The iine undernealh the words
“seclion 11A"  should be
deleted.
Praf Further, the word “shialf” shoukd
regulaiion NS A be reploced with the word
{1} Prristt,
Further, the dosh shouid be
reploced with on emdash,
The term “DireclorGenerol”
shouid be defined o
Brat glaborated o n ihe
. The term "Direclor-General” is not defined In the | appropriate legislation.
regulation ) . . .
5(1)ia) Act, the ?er‘?‘c}rmmg Animais Regulations, the | ‘ _
Amenament Bill or the Draft Reguictions. Further, the word “Licencing”
should be replaced with the
word "Licensing™.
Drof _ .
reguiction The vgc:ufds “such" Qﬂd-“ff’?{}?
5(1)(b) M/A should be replaced with the

dgefinite articie “the”,
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Droft
reguicaiion

5{1}c)

NAA

The word  “and™,  which
appears affer the semi-colon,
should be delated.

Droft
regulaiion

5(1){d)

N/A

A serni-colon and the word
“and” should be inserted ot the
end of this provision.

Dral
reguiation
5(1)(e)

N/A

This provision should mention
the legisiation in terms of which
the monual wos issued  (if
applicable) and the party who
issued the manual.

Further, the line which appeors
underngath the words “section
TTAL2}" should be deleted,

Further, the word “shalf” should
be replaoced with the word

AL

Troust”,

Further, the word “Services”
should be replaced with the
word “Service”,

Further, the word “bDegrers”
should  start with o capilgl
leter.

Draft
reguiction
5(2}

N/A

The word “shall® should be
repiaced with the word "must”,

Further, the doshes  which
appeor in dioft paragraphs (o)
and (b} should be reploced
with emdashes,

Further, o full stop should be
inserted gt the end of the draft
reguiation {ie. after the words
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“Sleve Biko Streef”).

Dot
reguiciion

41}

The wording of this provision Is too wide and hos
the effect of criminalising ony non-compliance
with the Act or the Draft Regulctions. This will
have far-reaching tand uninfendead)
consequences. For exomple, some of the
corsequences thal will orise as o resull of droft
regulotion 6{1) ore:

¢ i the NLO delegoles a funcfion in o
manner  that i inconsisient with  the
proposed section 3E of the Act (ciouse 3
of the Amendment Bill], the NLO commils
un offence;

« if o person foils 1o submif one or more of
the documents contemploted in the
proposed section 3M(2) of the Act [clouse
3 of the Amendment Bill], such person
commils an oifence;

= it the NLO fais to inform on applicant
within 21 gays ofter making o deciion in
resfestion to an application of the outcome
of the applicalion, he or she commits an
offence - see the proposed seciion 34 of
the Act [clause 3 of the Amendment Billl;

s if the Minister foils fo gppoint g board 1o
haar an appedl he o she commils an
offence - see the proposed section 11A(2)
of the Act {clouse 5 of the Amendment
BifH;

o if an appeal is not heard on the dale, fime
and  ploce determined by the
chairperson,  the  choirperson of  the
appeat boord and the appedl board
would have committed an offence - see

The refaerence to the Act should
be deleied,

Further, the provision should be
omended 1o refer 1o specific

provisions  of  ihe Draft
Reguiaiions which, i
contravened, would consfitule
offences,

Further, the WOTC
“confraciures” shoubd pe
repicced  with  the  word
Ycanfraveneas”,

Further, the full siop  that

appears al the end of this draft
regulation {lLe. after the words
“these regulafions™) should be
replaced with on emdash.
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the proposed section 11A{4){a] of the Act
{clause 5 of the Amendment Billl;

« if the decision of the appedal board s not
in writing or a copy of the decision s not
given o the NLO, the appeliont and “any
other porly”, the booard would have
committed an offence - see the proposed
section 11AIB) of the Act [clause 5 of the
Amendment Bill);

= if an ogpplication for o licence s not
ceccomponied by R3%90, the applicant
commils an offence ~ see droft regulction
201

« i an application kB not compleied
corectly (for example, i is not written in
block letters), the applicart commils an
offence - see draft regulation 2{3): and

¢ i the format of an apped! is not consistent
with the format confemplated in draft
reguiation 5, the gpplicant commits an
offence {for example, the applicont
provides the incorect reference number}.

Further, the Drofl Regulafions should not state
which coniraventions of the Act consiiiute
offences under the Act. This should be sialed in
the Act. The Draft Regulations should only deal
with contraventions of the Droft Regulations that
constifute offences under the Draft Regulations.
The Droft Regulations should, therefore, not state,
as i is proposed in droft regulation 6(1), that
“lajny person who [controvenes] or falls fo
comply with any provision of the Act. shall be
guilty of an offence”,

Dot
regutction

Section 7 of the Act states that the Minister may
“make reguiations not inconsistent with the Act

The provision should be
amended so thal it Is consistent
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{13k for prescribing any or all of the following mafters” | with section 7fej of the Act.
and proceeds to st such molfers, ong of them
being "o penally of o fine not exceeding R4 000
or impriscnment for o period not exceeding
twelve months for a controventfion of any
regulafion” {section 7{e}}.
the proposed fine and period of impriscnment
contemploted in draft regulation &{1}b] e,
iherefore, inconsistent with seclion 7fe) of the
Act,
Dratt
regulalions ) o ) , ,
s(1)(c) and Again, clarity is needed regarding whether the | See previous comments on this
ferm “officer” refers 10 the NLO or not. matier,
s{1}{dj
#ois recommended that the
Draft o on amound ve
words ¢ cuni”
regulalion N/ A lnced with g fee™
replaced with "o fee”.
e(1){h
Broft The word “licencing” should
regulation N A be reploced with the word
{2} “Licensing”.
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