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1. PREAMBLE

1.1 The Performing Animal Protection Act No 24 of 1933 (PAPA) is legislation which is now 70 years old. Over the last 40 years it has ceased to adequately provide the legislative function of protecting the interests of animals used for performances for entertainment and other purposes.

1.2 This has been most evident to the National Council of SPCA’s a statutory body charged with the protection of animals from cruelty. Motivated by the need for reforming this law and in consultation with its legal advisers, the NSPCA, in terms of section 6 of the SPCA Act No 169 of 1993, commendably instituted legal proceedings relating to its broader functions arising from sections 2 and 3 of the PAPA and brought these to the Constitutional Court  for adjudication.

1.3 The issue for delineation was whether the statutory provision that requires a magistrate to decide on applications for the issue of animal training and exhibition licences is consistent with the doctrine of separation of powers under the South African Constitution.

1.4 Counsel for the NSPCA, (Advocate Heath), referred the constitutional court to American and Australian judgements in which the performance of judiciary functions incompatible with judiciary office, were not permissible.

1.5 In the case of the PAPA, the Constitutional Court found that the law was unconstitutional in that it placed the performance of administrative functions upon magistrates and thus did not respect the separation of powers.  (NSPCA vs Minister of Agriculture, Fisheries and Others 11 July 2013)

1.6 As a remedy for this irregularity, the Constitutional Court declared sections 2 and 3 of the PAPA to be unconstitutional. This is the section of the PAPA which requires a magistrate to decide on applications for and the issue of licences, referred to therein. Apart from the unconstitutional nature of this arrangement the NSPCA considered that magistrates were hardly qualified to perform animal welfare adjudication in licence applications and were a major stumbling block in the proper functioning of the PAPA.

1.7 This ruling set in action the drafting of a PAPA Amendment Bill by officers of the Department of Agriculture, Forestry and Fisheries (DAFF) which was published in the Government Gazette of 19th April 2014 (Notice 286 0f 2014). This was focussed on amending sections 2 and 3 so as to comply with the Constitutional Court ruling. 

1.8 In the PAPA Amendment Bill, the functions of issuing licences which were previously performed by magistrates are to be delegated to the Provincial State Veterinary Office of the Department of Agriculture (presumably with veterinarians in office) or any office of DAFF with Animal Scientists in the same magisterial district.

1.9 The Amendment Bill furthermore, defines veterinarians as persons registered by the South African Veterinary Council in terms of the Veterinary and Para-Veterinary Professions Act No 19 of 1982 and animal scientists as persons registered by the South African Council for Natural Scientific Professions in terms of the Natural Scientists Professions Act No 27 of 2003.

1.10 What is at issue for the South African Veterinary Association in the PAPA Amendment Bill in this submission, is the question of the comparative qualification and competence of veterinarians and animal scientists as adjudicating officers in terms of the proper exercise of executive powers and duties. This matter forms the basis of the SAVA’s submission on the PAPA amendment Bill. 

2.  The appropriateness of Veterinarians to officiate as the adjudicators of animal welfare in the PAPA Amendment Bill.

2.1 Section 3B of the Amendment Bill prescribes that the National Licensing Officer must be either a veterinarian or an animal scientist registered with their respective statutory Councils.

2.2 In the case of the veterinary profession, registration with the SA Veterinary Council (SAVC) is subject to an applicant being the holder of prescribed academic qualifications recognised by the Council.

2.3 Part of such qualification includes the successful completion of recognised courses in veterinary jurisprudence, professional ethics and animal welfare and ethics.

2.4 Veterinarians registered with the SAVC are furthermore obliged to observe and comply with a code of conduct specified in the rules of the Veterinary and Para-Veterinary Professions Act.

2.5 
In particular, in part II of the rules, in section 4 under General Principles it is stated in section 4(1) that:

A veterinary professional shall base his conduct thereon that:

(d) he/she will not permit Himself/herself to be exploited in a manner which may be detrimental to an animal, his/her client or the profession;
2.7       This rule of conduct is what sets the profession apart from the undefined      
status of ‘animal scientist’ which is being contemplated in the PAPA Amendment 
Bill. In fact, the term “animal scientist” in section 11 of the Amendment Bill is described as a person so registered in terms of the Natural Scientific Professions Act No 27 of 2003. However in this Act there is no definition of what exactly is an animal scientist. Furthermore, nowhere in the Code of Conduct drawn up by the Council for Natural Scientific Professions is there any mention that a natural scientist in any of its 26 specified fields should be supportive of and promote the welfare of animals and protect them from undue and illegal exploitation.

2.8 
Clearly, the purpose of the PAPA is the protection of animals and as such only persons who are qualified to make judgements in considering applications for licences in terms of this Act should be appointed to do so. In fact the inappropriateness of magistrates to perform this function was the motivating factor for the NSPCA’s legal appeal to the Constitutional Court for the PAPA to be amended.

2.9
The Amendment Bill also makes provision for the appointment of experts to assist the National Licensing Officer and to whom his/her functions may be delegated. To be consistent, this would imply that only a person equally qualified to perform the duties of the National Licencing Officer should be legally entitled to perform this function. In other words such duties should only be delegated to a veterinarian. This requirement is not clearly specified in the PAPA Amendment Act.

3.0 
The Role of the Veterinary Profession in Animal Welfare.

3.1 
The veterinary profession in South Africa is represented by its professional body the South African Veterinary Association. The values of the veterinary profession are embodied in its Credo which states amongst other things that:

We the members of the Association resolve at all times:

To use our knowledge, skills and resources to protect and promote the health and welfare of animal and humans

3.2 
This statement affirms that the raison d’etre of the veterinary profession is the health and welfare of animals and humans. In the light of this assertion, it should be clear that the only professional officers which will have the expertise to act in the contemplated National licensing officer and other persons delegated by him/her to perform his function can be veterinarians.

4.0 
Conclusion

4.1
In this submission we have sought to tender comments to correct an aspect of the PAPA Amendment Bill which relates to the professional involvement of veterinarians as adjudicating officers in the operation of the Bill.

4.2
We are mindful of the need of our profession to be centrally involved in an adjudicating and advisory capacity, as executive officers through the appointment of veterinarians to the office of National Licencing Officer and as experts delegated to perform his/her function.

4.3 
We are aware that the 70 year-old PAPA, furthermore, requires specialised legal expertise to strengthen its constitutionality and its legal structure. To this end we recommend that submissions from this quarter be considered to ensure that the Bill extends the purpose and protection which it is intended to provide for performing animals. In particular, we endorse the legal submissions from the South African Institutes for Advanced Constitutional, Public, Human Rights and International Law at the University of Johannesburg, into which we have had insight.  

4.4 
We reject the proposal that animal scientists, as contemplated and defined in the Amendment Bill are suitably or uniformly qualified in knowledge and expertise to function alongside veterinarians as licensing officers whilst at the same time, we record our respect for the purpose and function of the Natural Scientists Professions Act and its Council as a body to register professional, candidate and certificated natural scientists.  We acknowledge that amongst such scientists, there may be persons who could play a positive and valued role in promoting animal welfare in South Africa but their varied qualifications and backgrounds do not satisfy the requirement for a defined professional body other than veterinarians, to be the source of  professional adjudicating officers as contemplated in the PAPA Amendment Bill. 
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