REVISED SUBMISSION 

After reconsidering on the hand of other submissions the following comments and proposals are made.

COMMENTS

Regarding the requested  banning of certain activities like circuses or trading in animals.

The 1935 and 1962 Acts are old order legislation which can only be applicable insofar it is consistent with the Constitution.   

Sections of the act was already declared inconsistent and more could also be inconsistent.

 candidate for such a declaration.

Old order legislation can also not claim to have more powers than what is legislated.

No provision was made to ban any activity.

Section 22 of the Constitution afford the right of “Every citizen has the right to choose their trade, occupation or profession freely. The practice of a trade, occupation or profession may be regulated by law.”
The Constitution is based on the rule of law.

Part B of Schedule 5 of the Constitution declare municipalities as the competent authority  on facilities for Animal accommodation  , care and burial.    The SPCA no longer seems to be the nominated service provider  because  their source of income , dog licenses has been removed.

An amendment to Section 6 , regulations is proposed to make including more creatures and ban certain activities is proposed.

PAJA define administrative action as the decision or failure to reach a decision.

Any decision taken by any administrator which is not supported by law (act or regulations) may be contest in court and would probably be set aside.

The current regulations if any should also be investigated for consistency.

Prohibiting  any activity without public participation is not consistent with the Constitution.

With regulations in place any responsible official can issue or refuse a license provided that there is a appeal body who can review the decision and decision process.

Section 33 of the Constitution guarantee the right to review by court or independent tribunal.

A Protection of Performing Animals Tribunal seems to be the ultimate choice because the qualifications of the panel members can be prescribed by the Act and the parties can represent themselves (legal assistance should be optional).

The amendment should be seen as a interim solution to serve until the Animal Protection Act is enacted.

The National Water Act is used as an example and a source of wording because it is remarkably consistent with the Constitution , PAJA and PAIA.

PROPOSAL

STRUCTURE OF THE ACT.

The structure of the Act should be changed to be more consistent with modern law.

Section 1 – Definitions , interpretations and general provisions
The definitions under Section 11 and the new definitions should be moved to Section 1.

The following must be added.

“this Act” include regulations made under the Act”

Section 2 – Purpose of act and powers of the minister.
Section 3 – licensing and Registeration.
Notes: With proper regulations there should be no need for the officer to be an expert.

The conditions not contained in the act or regulations must b reasonabble.

Sections 3A to 3K are acceptable but not ideal.

Section 3J could be added to instruct the presently exempted facilities and applications to register and bind them to prescribed standards. 

Section 11A  - TRIBUNAL
This is a substantial different from the draft.

The sections from the National Water Act is copied below for adaptation.

Note that PAJA may also be applicable.

The establishment of the water Tribunal as an example.

Note that experts can be specified in Subsection 4.

s146. (1) The Water Tribunal is hereby established. 

  (2) The Tribunal is an independent body which ‑ 

(a) has jurisdiction in all the provinces of the Republic; and 

(b) may conduct hearings anywhere in the Republic. 

  (3) The Tribunal consists of a chairperson, a deputy chairperson and as many additional members as the Minister considers necessary.  

  (4) Members of the Tribunal must have knowledge in law, engineering, water resource management or related fields of knowledge.  

  (5) The chairperson, the deputy chairperson and the additional members of the Tribunal are appointed by the Minister on the recommendation of the Judicial Service Commission contemplated in section 178 of the Constitution.  

  (6) The chairperson and the deputy chairperson may be appointed in a full‑time or part‑time capacity while the additional members must be appointed in a part‑time capacity.  

  (7) The Minister must determine the employment conditions and the remuneration of the chairperson, the deputy chairperson and all other members of the Tribunal in consultation with the Minister of Finance.  

  (8) The Minister may, after consultation with the Judicial Service Commission referred to in subsection (5), and after giving the member an opportunity to make representations and considering such representations, for good reason terminate the appointment of any member of the Tribunal.  
Operation of Water Tribunal 
  s147. (1) Subject to section 146(4), after having considered the necessary field of knowledge for the purposes of hearing a particular matter, the chairperson may nominate one or more members of the Water Tribunal to hear a matter and a decision by such member or members constitutes a decision by the Tribunal. 

  (2) Administrative support for the Tribunal must be provided by officials of the Department designated by the Director‑General, subject to the laws pertaining to the secondment of officers in the Public Service.  

  (3) The expenditure of the Tribunal must be defrayed out of money appropriated by Parliament for that purpose or from any other source.  

  (4) Neither the Tribunal, the chairperson, the deputy chairperson nor any other member is liable for an act or omission committed in good faith while performing a function in terms of this Act. 

Appeals to Water Tribunal 
  s148. (1) There is an appeal to the Water Tribunal  ‑  

(a) against a directive issued by a catchment management agency under section 19(3) or 20(4)(d), by the 


                 recipient thereof; 

(b) against a claim by a catchment management agency for the recovery of costs under


      section 19(5) or 20(7) by the person affected thereby; 

(c) against the apportionment by a catchment management agency of a liability for costs


      under section 19(8) or 20(9), by a person affected thereby; 

(d) against a decision of a water management institution on the temporary transfer of a


     water use authorisation under section 25(1), by a person affected thereby; 

(e) against a decision of a responsible authority on the verification of a water use under section 35 by a 

                 person affected thereby; 

(f) against a decision of a responsible authority on an application for a licence under section 41, or on any 
     other application to which section 41 applies, by the applicant or by any other person who has timeously 
     lodged a written objection against the application; 

(g) against a preliminary allocation schedule published by a responsible authority under


      section 46(1), by any interested person; 

(h) against the amendment of a condition of a licence by a responsible authority on review under section 

                 49(2), by any person affected thereby; 

(i) against a decision of a responsible authority on an adjudication of claims made under section 51(1), by 
     any person affected thereby; 

(j) against a directive issued by a responsible authority under section 53(1), by the recipient thereof; 

(k) against a claim by a water management institution for the recovery of costs under


      section 53(2)(a), by the person against whom the claim is made; 

(l) against a decision by a responsible authority on the suspension, withdrawal or reinstatement of an 

     entitlement under section 54, or on the surrender of a licence under section 55, by the person entitled to 
     use water or by the licensee; and 

(m) against a declaration made by, directive given by or costs claimed by the Minister in respect of a dam 
      with a safety risk under section 118(3) or (4).  

  (2) An appeal under subsection (1)  ‑  

(a) does not suspend a directive given under section 19(3), 20(4)(d) or 53(1); and 

(b) suspends any other relevant decision, direction, requirement, limitation, prohibition or allocation pending 
     the disposal of the appeal, unless the Minister directs otherwise. 

  (3) An appeal must be commenced within 30 days after ‑ 

(a) publication of the decision in the Gazette;

(b) notice of the decision is sent to the appellant; or 

(c) reasons for the decision are given, whichever occurs last.  

  (4) The procedure for lodging, hearing and deciding ‑  

(a) an appeal under subsection (1); and 

(b) an application for the determination of compensation under section 22,  


      is contained in Part 2 of Schedule 6.  

  (5) The chairperson may make rules which ‑ 

(a) govern the procedure of the Tribunal, including the procedure for lodging and opposing an appeal or an 
      application and the hearing thereof by the Tribunal; 

(b) may provide for application or appeal fees payable by a claimant or appellant; and 

(c) must be approved and published in the Gazette by the Minister. 
Appeals from decisions of Water Tribunal 
  S149. (1) A party to a matter in which the Water Tribunal ‑  

(a) has given a decision on appeal under section 148, may, on a question of law, appeal to a High Court 

                 against that decision; or 

(b) has determined the liability for compensation or the amount of compensation under section 22(9), may, 
      on a question of law, appeal to a High Court against that determination. 

  (2) The appeal must be noted in writing within 21 days of the date of the decision of the

        Tribunal.  

  (3) The notice of appeal must ‑ 

(a) set out every question of law in respect of which the appeal is lodged; 

(b) set out the grounds for the appeal; 

(c) be lodged with the relevant High Court and with the Water Tribunal; and 

(d) be served on every party to the matter. 

  (4) The appeal must be prosecuted as if it were an appeal from a Magistrate's Court to a High

        Court. 
Section xxx   Compliance enforcement.
xx. (1) A person with a license to train , exhibit or use an animal for safeguarding must comply with all the applicable regulations for that animal and application.

. 

(2) The delegated inspector may direct any person who fails to comply with the regulations to:-
       (a) commence taking specific measures before a given date; 
       (b) diligently continue with those measures; and 
       (c) complete them before a given date. 

Section 7 Regulations
The following options for regulations must be added.

(f) declare any animal , reptile , bird . . . . . to be a performing animal.

(g) declare any situation to be equivalent to exibition.

(h) prohibit any activity.

Process for creating regulations.
S7A. (1) The Minister must, before making any regulations under this Act ‑  

(a) publish a notice in the Gazette ‑ 


    (i) setting out the draft regulations; and  


   (ii) inviting written comments to be submitted on the proposed regulations, specifying an 
address to which 
         and a date before which the comments must be submitted, which

                    date may not be earlier than 60 days after publication of the notice; 

(b) consider what further steps, if any, are appropriate to bring the contents of the notice to 
the attention of 
      interested persons, and take those steps which the Minister considers to be appropriate; and 

(c) consider all comments received on or before the date specified in paragraph (a)(ii); and 

(d) on request by the National Assembly or the National Council of Provinces or a

                 committee of the National Assembly or the National Council of Provinces report the

                 extent to which a specific comment has been taken into account, or if a comment was not taken into 

                 account, provide the reason why it was not taken into account.  

  (2) Any regulation made under this Act may provide that a contravention of or failure to comply with a regulation is an offence and that any person found guilty of the offence is liable to a fine or to imprisonment for a period not exceeding 5 years.  
Consideration of regulations 
 S 7B. (1) The Minister must, within 30 days after making any regulations under this Act, table the regulations in the National Assembly and the National Council of Provinces for consideration.  

  (2) In considering regulations ‑ 

(a) tabled in the National Assembly, a committee of the National Assembly must consider and report to the 
      National Assembly; and 

(b) tabled in the National Council of Provinces, a committee of the National Council of

                 Provinces must consider and report to the National Council of Provinces,  


     whether the regulations ‑ 


    (i) are consistent with the purposes of this Act; 


   (ii) are within the powers conferred by this Act; 


  (iii) are consistent with the Constitution; and 

   (iv) require clarification. 

  (3) The National Council of Provinces may reject regulations tabled before the National Council of Provinces in terms of subsection (1) within 14 days after the date on which the regulations were so tabled, and should the National Council of Provinces reject any regulation, the rejection must be referred to the National Assembly for consideration.  

  (4) The National Assembly may, not later than the twentieth sitting day of the National Assembly after the date on which the regulations were tabled and after considering any rejection of a regulation by the National Council of Provinces, reject those regulations.  

  (5) If the National Assembly or the National Council of Provinces rejects any regulations, it must state its reasons.  
Rejected regulations 
  s7C. (1) The Minister must, within 30 days after being informed in writing that the National Assembly has rejected any regulations, repeal or amend those regulations so as to address the matters raised by the National Assembly.  

  (2) Any regulations rejected by the National Assembly remain in force until repealed or amended. 
