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The following comments on the contents and wording of the amendment Bill:-

BACKGROUND INFORMATION 

Section 33 of the Constitution provide for the right of :-

S33 Just administrative action

(1) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.

(2) Everyone whose rights have been adversely affected by administrative action has the right to be given written reasons.

(3) National legislation must be enacted to give effect to these rights, and must –

(a) provide for the review of administrative action by a court or, where appropriate, an independent and impartial tribunal;

(b) impose a duty on the state to give effect to the rights in subsections (1) and (2); and

(c) promote an efficient administration. 
PAJA enacted under the instructions of Section 33(3) on 3 February 2000 (marginally within the 3 year period after 4 February 1997 allowed for by Section 23 of The Constitution) to give to the rights in Subsection 1 and 2 of Section 33.

Section 33(3) also instructed PAJA to provide for a review of administrative actions under 33(3)(a) and the other duties under (b) and (c).

For the purpose of the Act PAJA clearly define   “administrative action” means any decision taken, or any failure to take a decision, by—  (a) an organ of state, when (ii) 
    exercising a public power or performing a public function in terms of any legislation which adversely affects the rights of any person and which has a direct, or external legal effect.

Administrative action therefore include the decision (or failure to take a decision) and the decision process.

PAJA defined the notice and comment procedure as a fair processes to deal with one person Section 3 but allow fair deviations and departures and even allow a completely different procedure provided that it is procedurally  fair under Section 3(5).

PAJA further defined a public hearing as a further optional fair procedure when the rights of public are affected but the notice and comment procedure and a combination of the two is acceptable.

PAJA did comply with the instructions of Section 33(3)(a) and defined and regulated Tribunals under Sections 6 and onwards.      Tribunals will be discussed under paragraph F.

Every national law also have to provide for the right in Section 33.

Magistrate,

The 1935 and 1962 acts were administered by the  Department of Justice and it was natural to assign the power and duty to the Magistrate who were available in all areas.

The Magistrates  of that era issued licenses based and bound by the law and Regulations  and could not invent law. 

A – APPOINTMENT OF NATIONAL LICENCING OFFICER.
No objections. 

B – DECISION BY LICENSING OFFICER
The notice and comment procedure and the optional public hearing  proposed by PAPA seems to be fair.

The Licensing Officer is also bound by the regulations.

C – INVOLVEMENT OF INTERESTED PERSONS.
The involvement of public that are directly affected seems to be fair.

The Constitutional right of appeal as regulated under PAJA are available to affected persons.

Section 3I however permit “interested” persons to make representation for or against the application.    

It is however doubtful if the Constitution or PAJA did envisaged objectors who object to the granting on principle but are not directly or indirectly affected.     

This is a matter for Courts and the Constitutional Court to declare interested equal to affected.

The  involvement of interested  persons to object on principle  will be discussed under paragraph D and E.

 D – LICENSE CONDITIONS vs REGULATIONS
The licence conditions not prescribed by regulations are not enforceable and would therefore be limited to non-critical issues.

The legislation should therefore list or stipulate the type of conditions that may be attached without supporting regulations.

Conditions based on the involvement of interested but not affected persons cannot be allowed unles prescribed by regulations,

E – FRAMING OF REGULATIONS
The MAY referring to regulations should be changed to MUST.

The provisions of Section x of the Interpretation Act 1957 are applicable and allow for the framing of regulations over time as needed.

Regulations under law prior to the Constitution was frequently framed without public participation and without involving parliament .   

Proclamations by the President  were also allowed to prescribe.

· The legislation should therefore stipulate what regulations may be made.

· The process to be followed which should at least include :-

· A draft to be published in the Gazette 

· Invitation for comments from public (interested and/or affected}

· Considering the comments and inviting comments on the changed draft or the supply of reasons why comments were not accepted.

· Publish final version in the Gazette.

· Tabling in Parliament.

· Notify known stakeholders.

· Declare regulations made under the Act as part of the Act.

The invitation to comment will empower persons objecting on principle to object and take part in the legislation process as granted and guaranteed under Section 59 of the Constitution.

F - APPEAL BOARD SHOULD BE REPLACED BY A TRIBUNAL
PAJA did comply with the instructions of Section 33(3)(a) and defined and regulated Tribunals under Sections 6 and onwards.

A Tribunal is a Magistrate Court level of Court which can resolve issues cheaply and effectively .

The Appeal board which is not supported by The Constitution or PAJA should be replaced by a Tribunal .

The legislation should therefore establish a Tribunal based on Section 6 of PAJA adapted for the specific needs of PAPA.

G – OTHER INCOMPATIBILLITIES
Redundant stipulations like the form of certificates under Section 7(b) of the 1935 Act should be removed.  

The remaining stipulations in the 1935 Act should be compared to the Constitution , PAIA and PAJA.

H -  EFFICIENT ADMINISTRATION
Section 33(3)(c) of the Constitution require legislation to promote efficient administrati

Applying for a new licence and having it considered every year where there were no material changes during that year will not promote efficient and just administration.

The facilities could be registered and approved and a certificate issued , The institutions should then be instructed to inform the licensing Officer of changes which should then be approved and noted.


New licence applications can then be approved without a full investigation.

I  -  REGISTRATION OF EXEMPTED FACILITIES
The facilities exempted under Section 9 of the 1935 Act are bound under the 1962 Act and should be registered (without approval) to facilitate the implementation of the Animal Protection Act 1962.

 J -TEXTUAL IMPROVEMENTS.
The wording in Section 3A(1) should be improved to make it understandable to all.
The definition of use for safeguarding and exhibition are hidden in Section 11 of the Act and will be ignored.
K – CONSTITUTIONAL REQUIREMENT   
Sections 32 , 33 & 34 of the Constitution provide for a right of :-   
32 Access to information
(1) Everyone has the right of access to –

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the exercise or protection of any rights.

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.
PAIA enacted under the instructions of Section 32(2) properly regulated access to information.

33. Just administrative action

(1) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair.

(2) Everyone whose rights have been adversely affected by administrative action has the right to be given written reasons.

(3) National legislation must be enacted to give effect to these rights, and must –

(a) provide for the review of administrative action by a court or, where appropriate, an independent and impartial tribunal;

(b) impose a duty on the state to give effect to the rights in subsections (1) and (2); and
34. Access to courts
Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum.
Section 59 require parliament to promote public participation.

59  Public access to and involvement in National Assembly
(1) The National Assembly must –

(a) facilitate public involvement in the legislative and other processes of the Assembly and its committees; and

(b) conduct its business in an open manner, and hold its sittings, and those of its committees, in public, but reasonable measures may be taken –

(i) to regulate public access, including access of the media, to the Assembly and its committees; and

(ii) to provide for the searching of any person and, where appropriate, the refusal of entry to, or the removal of, any person.

(2) The National Assembly may not exclude the public, including the media, from a sitting of a committee unless it is reasonable and justifiable to do so in an open and democratic society.
