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1 GLOSSARY OF TERMS

 Act - Independent Police Investigative Directorate Act 1 of 2011

 Angus – Glen Angus

 Baloyi - George Baloyi , Deputy Director of Public Prosecutions, North Gauteng

 Brig – Designated Rank of Brigadier in the SAPS

 Chauke - Advocate Chauke, DPP for South Gauteng

 Criminal Procedure Act - Criminal Procedure Act No.51 of 1977

 DDPP - Deputy Director of Public Prosecutions

 Docket- Diepsloot 390/07/2012

 DPCI - Directorate for Priority Crime Investigation

 DPP - Director of Public Prosecutions

 Dramat - Lieutenant- General Anwa Dramat

 Dube - Gordon Dube

 DZP - Dispensation for Zimbabwean Project

 First Report - IPID Report dated 22 January 2015 signed by Khuba

 IPID - Investigative Police Investigative Directorate

 Immigration Act - Immigration Act No.13 of 2002

 Investigator - means a person appointed under Section 22 of the Act

 Jawuke - Mr Petrus Jawuke

 Jiba-Advocate Nomgcobo Jiba, Deputy National Director of Public Prosecutions

 Khuba - Mr Innocent Khuba.

 Lt. Con –Designated rank of Lieutenant Colonel in the SAPS

 Lt-Gen – Designated rank of Lieutenant General in the SAPS

 Maj-Gen – Designated Rank of Major General in the SAPS

 Maluleke - Captain Mashangu Lesley Maluleke

 McBride - Robert McBride -Executive Director: IPID.

 Moeletsi - Senior State Advocate at the NPA

 Mosing - Senior State Advocate at the office of the NDPP (Head of Special

Projects Division)

 Moukangwe - Colonel Moukangwe

 Mzinyathi - Director of Public Prosecutions- North Gauteng

 National Prosecuting Authority Act - National Prosecuting Authority

Act No 32 of 1998

 NDPP - National Director of Public Prosecutions

 NPA - National Prosecuting Authority

 Nyoni- Johnson Nyoni
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 Nxasana - Mxolisi Nxasana, National Director of Public Prosecutions

 Preliminary Report- the preliminary report drafted by Khuba and submitted to

Mosing, dated 22 October 2013

 Rendition - the illegal deportation of five Zimbabwean nationals described at

2.2.5.1, 2.2.5.2 and 2.2.5.3

 SAPS - South African Police Service

 Second Report – the IPID Report dated 18 March 2014 signed by Khuba, Sesoko

and McBride

 Selepe - W/O Selepe

 Sesoko – Matthews Sesoko, Head of Investigations: IPID

 Sibiya - Major- General Shadrack Sibiya.

 Success Report - Consolidated success report addressed to Maj General Sibiya, Lt

Gen Dramat and Lt Gen Toka dated 4 February 2011.

 TOMS – Tactical Operations Management Section

 TRT - Tactical Response Team

 Werksmans – Werksmans Attorneys

 W/O – Designated Rank of Warrant Officer in the SAPS
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2 INTRODUCTION

The offices of Werksmans have been mandated by the Honourable Minister of

Police, Mr Nathi Nhleko, to conduct an investigation into the reports submitted by

IPID which deal with the Rendition.

2.1 Terms of reference for the investigation

In conducting the aforesaid investigation, the Minister has provided

Werksmans with the following terms of reference:

"5. Your terms of reference in the investigation are the following:

5.1 who and under what circumstances was the original report altered

or how the Second Report came about with both reports signed by the

same person; i.e Mr Khuba;

5.2 whether any misconduct or offence has been committed and if so

by whom?;

5.3 whether there is prima facie evidence of misconduct and criminal

liability by Lieutenant-Dramat; Major-Sibiya; and any other officers

mentioned in the original report.;

5.4 the circumstances under which report and the docket handed in the

NPA and what happened to the docket whilst in the NPA’s possession;

5.5 any other matter that might come to your attention during the

investigation which relevant to your conclusions and findings."

2.2 Factual background of the rendition

2.2.1 Based on an evaluation of the First and Second Reports as well as the

documents and evidence before us, we have summarised the sequence of

events of the Rendition as set out below.
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2.2.2 During the period November 2010 until January 2011, a number of

Zimbabwean nationals were arrested by SAPS together with Zimbabwean

police officials. The arrest of these individuals was explained by the DPCI,

in response to a parliamentary question posed by a member of the

Congress of the People. The DPCI, through Dramat, advised parliament

that the individuals in question were deported as illegal immigrants and

had been arrested on suspicion of having committed or been involved in

certain crimes, such as ATM bombings. The DPCI in its parliamentary

response, further stated that when it came to light that the arrested

individuals could not be linked to specific crimes, the individuals were

deported to Zimbabwe.

2.2.3 From the documentation provided for our review, it appears that The

DPCI was aware that the response to the parliamentary question was not

factually correct. It is our view that they deliberately misled parliament in

this regard.

2.2.4 The circumstances surrounding the arrests appeared to be questionable

and raised a number of legal considerations relating to, inter alia, the

lawfulness of the process followed by the SAPS in deporting the relevant

Zimbabwean nationals.

2.2.5 The arrests of the five Zimbabwean nationals was effected in three stages

which will be summarised briefly, below.

2.2.5.1 The first operation

2.2.5.1.1 The first operation relating to the arrest of Zimbabwean

nationals took place on 5 November 2010 where four

Zimbabwean nationals (Dumisani Witness Ndeya, Nelson

Ndlovu, Maqhawe Sibanda and Shepard Tshuma) were arrested

in Diepsloot and detained in the Orlando police station in

Soweto. The reasons stated for their detention was that they

were illegal immigrants. The operation was conducted by the

DPCI head office and DPCI provincial office (TOMS). It is

alleged that DPCI and TOMS were accompanied by two

Zimbabwean police officers. The members of the operation
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were informed during a parliamentary briefing meeting that

they were tracing suspects involved in a robbery committed in

Zimbabwe during which a Zimbabwean police superintendent

was fatally shot.

2.2.5.1.2 After the four Zimbabwean nationals referred to in 2.2.5.1.1

were booked into Orlando police station, Dumisani Witness

Ndeya was booked out of Orlando police station in order to

assist the SAPS with the tracing of a certain individual named

John. John could not be traced and Dumisani Witness Ndeya

was returned to Orlando police station. The four Zimbabwean

nationals were detained over the weekend as illegal immigrants

and on the morning of 8 November 2010 they were booked out

of Orlando police station by Maluleke. Maluleke indicated at this

time that the Zimbabwean nationals were to be transported to

Beitbridge border post. Two of the Zimbabwean nationals were

released and the remaining two were transported to Beitbridge

border post and handed over to a contingent of Zimbabwean

police.

2.2.5.1.3 The circumstances under which the Zimbabwean nationals were

deported, is circumspect. The docket which was used during

the deportation did not belong to the Department of Home

Affairs, as it is required to in the case of deportations. Although

there were documents which were presented as being

documents issued under the auspices of the Department of

Home Affairs in order to authorise the deportation, it appears

from an analysis of such documentation by an expert in this

regard, that the documents which purported to be issued by

the Department of Home Affiars, were forged.

2.2.5.1.4 Maqhawe Sibanda was later released by Zimbabwean police

after allegedly spending eleven days in custody and being

tortured. Dumisani Witness Ndeya died while in the custody of

the Zimbabwean police.
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2.2.5.2 Second operation

2.2.5.2.1 A second operation was conducted on or about

22 November 2010 by the same police units which conducted

the first operation. In this second operation, Prichard Chuma

was arrested in Diepsloot and detained at Alexandra police

station under a Zimbabwean police reference number, being

Bulawayo case number: 1337/11 and was booked out on

23 November 2010 and taken to Silverton police station.

2.2.5.2.2 It would appear that on 24 November 2010 W/O Selepe of the

Gauteng TOMS unit of the DPCI, on instruction by Maluleke,

booked out Prichard Chuma from Silverton police station and

transported him to Beitbridge border post, accompanied by

Maluleke, where Prichard Chuma was handed to Zimbabwean

police.

2.2.5.2.3 Prichard Chuma was never seen again. It is presumed that he

also died in Zimbabwe under police custody.

2.2.5.3 Third operation

2.2.5.3.1 Maluleke conducted this part of the operation with the

assistance of the CIG (Crime Intelligence Gathering) members

of Pretoria. Gordon Dube ("Dube"), a Zimbabwean national

was arrested in conjunction with two other individuals. Dube

had a number of criminal cases pending against him. During

the arrest, which took place in Diepsloot on or about

11 January 2011, Dube was shot and injured.

2.2.5.3.2 Due to the fact that Dube was being treated at hospital instead

of being held at Wierdabrug police station, he did not appear in

court with the two other individuals who were arrested with

him. He was, however, due to appear in court on

28 January 2011.



9

2.2.5.3.3 Dube did not appear in court as he was booked out of hospital

on Maluleke's instructions. At the same time, Maluleke retrieved

the gun that was found in Dube's possession when he was

arrested from Weirdabrug police station. The same gun was

allegedly used in the robbery in Zimbabwe referred to at

2.2.5.1.1 which resulted in the death of the Zimbabwean

superintendent.

2.2.5.3.4 Maluleke informed the investigating officer, Lean Meyer, that

Dube would be dealt with through immigration channels.

Maluleke then transported Dube to Beitbridge and Dube never

returned to South Africa.

2.2.5.3.5 Maluleke once again enlisted the services of CIG in order to

trace an additional Zimbabwean national, Johnson Nyoni

("Nyoni"). Nyoni was traced in Diepsloot and arrested by the

CIG members and the TRT unit of the Johannesburg Central

police station, on 26 January 2011.

2.2.5.3.6 Nyoni was taken to the DPCI head office where the members

who participated in the arrest of Nyoni were congratulated by

Dramat. Photographs depicting the members involved in the

arrest, Nyoni, two Zimbabwean police members and their

vehicle, and the gun retrieved from Dube's possession, were

taken by a third Zimbabwean police officer.

2.2.5.3.7 Nyoni was thereafter booked out on 28 January 2011 by

Maluleke and taken, together with Dube, to Beitbridge border

post. The entry in the registers at the relevant police station

reflect that Nyoni was booked out for the purpose of extradition

to Zimbabwe through the Beitbridge border post. Nyoni was

killed while in the custody of the Zimbabwean police.
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2.3 Relevant legislation

2.3.1 In conducting our investigation and for the purposes of drawing any legal

conclusions, we have considered the following pieces of relevant South

African legislation:

2.3.1.1 Immigration Act

2.3.1.1.1 The deportation of a fugitive must be dealt with in terms of an

extradition agreement between South Africa and the country of

nationality of the fugitive. If no such extradition agreement

exists and the individual is an illegal; immigrant, the

Immigration Act applies.

2.3.1.1.2 In the circumstance, there is no extradition agreement between

Zimbabwe and South Africa. Notwithstanding that there exists

an organisation formed in Zimbabwe in order to facilitate

international police cooperation (namely, Southern African

Regional Police Chiefs Co-operation Organisation) this

organisation does not govern the deportation of Zimbabwean

nationals who are illegal immigrants in South Africa. As such,

the Immigration Act governs the deportation of Zimbabwean

nationals who are illegal immigrants in South Africa.

2.3.1.1.3 The process which is required to be followed in deporting an

illegal immigrant is governed by Section 34 of the Immigration

Act. In terms of the aforementioned Section -

"34(1) Without the need for a warrant, an immigration

officer [our emphasis] may arrest an illegal foreigner

or cause him or her to be arrested, and shall,

irrespective of whether such foreigner is arrested,

deport him or her or cause him or her to be deported

and may, pending his or her deportation, detain him

or her or cause him or her to be detained in a manner

and at a place determined by the Director-General,

provided that the foreigner concerned -
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(a) shall be notified in writing of the decision to

deport him or her and of his or her right to

appeal such decision in terms of this Act;

(b) may at any time request any officer attending

to him or her that his or her detention for the

purpose of deportation be confirmed by

warrant of a Court, which, if not issued within

48 hours of such request, shall cause the

immediate release of such foreigner;

(c) shall be informed upon arrest or immediately

thereafter of the rights set out in the

preceding two paragraphs, when possible,

practicable and available in a language that he

or she understands;

(d) may not be held in detention for longer than 30

calendar days without a warrant of a Court

which on good and reasonable grounds may

extend such detention for an adequate period

not exceeding 90 calendar days, and

(e) shall be held in detention in compliance with

minimum prescribed standards protecting his or

her dignity and relevant human rights.”

2.3.1.1.4 It is evident from the above that an immigration officer is

mandated to follow a particular process when dealing with

illegal immigrants.

2.3.1.1.5 The Immigration Act defines 'immigration officer' to mean –

“an officer appointed by the Director-General to perform

the functions of either the permitting office, port of entry

or inspectorate as contemplated in the [Immigration] Act.”
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2.3.1.1.6 None of the police officers involved in the Rendition are or

were, at the time, immigration officers in terms of the

Immigration Act and as such, none of these persons were

legally authorised to conduct a deportation of any Zimbabwean

nationals.

2.3.1.1.7 The Immigration Act further provides in terms of Section 49

that-

"(2) Anyone who knowingly assists a person to enter or

remain in, or depart [our emphasis] from the

Republic in contravention of this Act, shall be guilty

of an offence and liable on conviction to a fine or to

imprisonment not exceeding five years;

…

(7) Anyone participating in a conspiracy of two or more

persons to conduct an activity intended to

contravene this Act, shall be guilty of an offence and

liable on conviction to a fine or to imprisonment not

exceeding seven years: Provided that if part of such

activity is conducted or intended to be conducted in a

foreign country, the offence shall be punishable by

imprisonment not exceeding eight years without the

option of a fine.

(8) Anyone who wilfully or through gross negligence

produces a false certification contemplated by this

Act, shall be guilty of an offence and liable on

conviction to a fine or to imprisonment not exceeding

three years.

(9) Anyone, other than a duly authorised public servant,

who manufactures or provides or causes the

manufacturing or provision of a document purporting
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to be a document issued or administered by the

Department, shall be guilty of an offence and liable

on conviction to imprisonment not exceeding 10

years without the option of a fine. "

2.3.1.1.8 It is evident that the procedure to be followed in respect of

deporting an illegal immigrant is governed by the Immigration

Act. The fact that the Immigration Act was not complied with in

the Rendition, was part of the impetus giving rise to an

investigation of the Rendition.

2.3.1.1.9 It is further evident that a deliberate contravention of the

Immigration Act is a crime, subject to the penalties stipulated

in the Immigration Act.

2.3.1.1.10 As already stated above, the Immigration Act was contravened

during the Rendition.

2.3.1.2 The Act

2.3.1.2.1 The objectives of the Act are set out in Section 2 of the Act

which provides-

"(a) to give effect to the provision of Section 206(6) of

the Constitution establishing and assigning functions

to the Directorate on national and provincial level;

(b) to ensure independent oversight of the South African

Police Service and Municipal Police Services;

(c) to align provincial strategic objectives with that of

the national office to enhance the functioning of the

Directorate;

(d) to provide for independent and impartial

investigation of identified criminal offences allegedly

committed by members of the South African Police

Service and Municipal Police Services;



14

(e) to make disciplinary recommendations in respect of

members of the South African Police Service and

Municipal Police Services resulting from

investigations conducted by the Directorate;

(f) to provide for close co-operation between the

Directorate and the Secretariat; and

(g) to enhance accountability and transparency by the

South African Police Service and Municipal Police

Services in accordance with the principles of the

Constitution."

2.3.1.2.2 Regulation 5(i) to the Act states:

"after collecting all evidence, statements and technical or

expert reports, if applicable, submit a report on the

investigation of the offence to the Executive Director or

the relevant provincial head, as the case may be,

containing recommendations regarding further action,

which may include disciplinary measures to be taken

against a member of the South African Police Service or

the Municipal Police Service or criminal prosecution of such

member." [own emphasis]

2.3.1.3 From a reading of the Act, and the above regulation, it is evident

that both criminal and disciplinary recommendations may be made

in relation to the conduct of members of SAPS and its directorates.

This includes the DPCI as a directorate within SAPS. In addition, it

appears that in terms of the regulations, the investigator must

submit a report on the investigation of the offence to the executive

director of IPID.
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2.3.1.4 Relevant crimes and elements of such crimes

2.3.1.5 The criminal offences referred to below are not statutorily defined

but are understood in common law to constitute the conduct set out

below.

2.3.1.5.1 Kidnapping:

2.3.1.5.1.1 Kidnapping is defined as the unlawful and intentional

deprivation of a person's liberty of movement and / or his

or her custodians, of their control.

2.3.1.5.1.2 Elements of the Crime: (1) Unlawful, (2) deprivation of

liberty or of custody, (3) of a person and (4) intention.1

2.3.1.5.2 Murder:

2.3.1.5.2.1 Murder is defined as the unlawful and intentional causing

of the death of another human being.2

2.3.1.5.2.2 Elements of the Crime: (1) Causing the death (2) of

another person (3) unlawfully and (4) intentionally.

2.3.1.5.3 Assault:3

2.3.1.5.3.1 Assault is defined as any unlawful and intentional act or

omission:

2.3.1.5.3.1.1 which results in another person's bodily integrity

being directly or indirectly impaired; or

1
J. Burchell 'Principles of Criminal Law' 2013

2
CR. Snyman ' Criminal Law' 2008

3
See footnote 1
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2.3.1.5.3.1.2 which inspires a belief in another person that such

impairment of her bodily integrity is immediately to

take place.

2.3.1.5.3.2 Elements of the Crime: (1) conduct which results in

another person's bodily integrity being impaired (2)

unlawfulness (3) intention.

2.3.1.5.4 Forgery and Uttering:

2.3.1.5.4.1 Forgery and Uttering is defined as unlawfully making, with

intent to defraud, a false document which causes actual or

potential prejudice to another.

2.3.1.5.4.2 Elements of the Crime: (1) Unlawfulness (2) document

(3) false and (4) (intention)4.

2.3.1.5.5 Fraud:

2.3.1.5.5.1 Fraud is defined as unlawfully making, with the intent to

defraud, a misrepresentation which causes actual

prejudice or which is potentially prejudicial to another.

2.3.1.5.5.2 Elements of the Crime: (1) Unlawfulness (2) intention

(3) misrepresentation (4) prejudice5.

2.3.1.5.6 Defeating the ends of justice or obstructing the

administration of justice:6

2.3.1.5.7 Defeating the ends of justice is defined as unlawfully and

intentionally engaging in conduct which defeats the course or

administration of justice.

4
Ibid at p733

5
Ibid at p721

6
Ibid 832
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2.3.1.5.8 Elements of the crime: (a) Conduct (b) which amounts to

defeating or obstructing (c) the course or administration of

justice and which takes place (d) unlawfully and (e)

intentionally.

2.4 Methodology in conducting the investigation

2.4.1 In conducting the investigation and preparing this report we have-

2.4.1.1 had access to and have considered the First and Second Reports;

2.4.1.2 interviewed the following people:

2.4.1.2.1 Khuba;

2.4.1.2.2 Moukangwe;

2.4.1.2.3 Angus;

2.4.1.2.4 Sesoko;

2.4.1.2.5 Mosing;

2.4.1.2.6 Mzinyathi;

2.4.1.2.7 Baloyi;

2.4.1.2.8 Chauke;

2.4.1.2.9 McBride;

2.4.1.2.10 Jiba,

and
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2.4.1.3 we have had access to and have considered the documentation

listed in annexure A attached hereto.

2.4.2 For ease of reference, we have divided the report into separate sections

as follows-

2.4.2.1 Section A: Circumstances surrounding the compiling of each report;

2.4.2.2 Section B: Deletion of evidence from the First Report;

2.4.2.3 Section C: Analysis and findings; and

2.4.2.4 Section D: Recommendations.
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3 SECTION A: CIRCUMSTANCES SURROUNDING THE COMPILING OF EACH

REPORT

3.1 Section A1: First Report

3.1.1 At the outset, it is critical to mention that prior to Khuba conducting any

investigations into the Rendition, there were two investigations into the

Rendition that had already been undertaken, as follows –

3.1.1.1 the DPCI had conducted and concluded an internal investigation into

the Rendition, in terms of which the DPCI members involved in the

Rendition were exonerated from any wrongdoing in the

Rendition; and

3.1.1.2 a member of Crime Intelligence, Moukangwe, had commenced an

investigation into the Rendition. According to the investigation

conducted under the auspices of Crime Intelligence was never

concluded, instead it was done jointly with IPID.

3.1.2 The First Report was compiled by Khuba with the assistance of

Moukangwe and the guidance of Mosing and Moeletsi. In this section we

elucidate the circumstances under which this report was produced by

Khuba and Moukangwe. Our explanation of the circumstances under

which this report was produced is based on the interviews conducted with

Khuba, Moukangwe and Mosing.

3.1.3 It is important to state that the Special Projects Division in the office of

the NDPP was tasked to provide guidance to Khuba and Moukangwe

during the course of their investigation. The Special Projects Division is

headed by Mosing assisted by Moeletsi. The role of Mosing and Moeletsi

was never to make a decision on whether to prosecute or not.

3.1.4 On 23 October 2012 Khuba received a docket from Sesoko and an

appointment letter to conduct an investigation of all cases of alleged

assault in relation to Sibiya. Upon perusal of the docket of Diepsloot

390/07/2012 he discovered that the DPCI had received a complaint

relating to the Rendition.
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3.1.5 In light of the above, Khuba was instructed by the former Acting

Executive Director of IPID Koekie Mbeki to conduct an investigation into

the Rendition. He was further instructed to liaise with Moukangwe so that

the latter could assist him to conduct the investigation.

3.1.6 Khuba briefed Moukangwe on the intended investigation and it was

agreed that Moukangwe will assist Khuba in conducting the investigation

into the Rendition. What was further agreed was that Moukangwe's name

would not appear in the report once the investigation is finalised as the

investigation was commissioned by IPID and Moukangwe was employed

at Crime Intelligence.

3.1.7 Khuba began his investigation by interviewing certain members of the

Department of Home Affairs. At this stage the docket already had

statements obtained from the TOMS, Crime Intelligence and the

Zimbabwean nationals who had been subject to the Rendition.

3.1.8 Subsequently, on 7 March 2013, Khuba visited the office Dramat.

Moukangwe was a party to this meeting as well. At this meeting, Dramat

stated that he did not recall meeting with the Zimbabwean Police. Khuba

requested certain documents, including statements and documents

related to the internal investigation into the Rendition conducted by DPCI,

from Dramat. Dramat instructed Khuba that such request be made in

writing.

3.1.9 When Khuba was finally provided with the requested documents, it

appeared as if the statements provided recorded that the internal

investigation conducted by DPCI was conducted properly and that

everything was in order. Khuba, however, was unconvinced as to the

correctness of the statement of a particular individual, being Madilonga,

which statement was signed but not commissioned. Khuba met with

Madilonga who provided a new statement detailing the actual events

regarding his involvement in the Rendition.

3.1.10 Khuba conducted further investigations relating to the passage of

individuals through the Beitbridge border post on the dates relevant to
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the Rendition. In addition, Khuba spoke to Leonie Verster who was

Maluleke's supervisor. Leonie Verster indicated that Maluleke did not

respect the chain of command and would communicate directly with

Sibiya. Leonie Verster also drew Khuba's attention to the success reports

directed to Dramat, Lebeya, Hlatswayo and others. Khuba perused the

three success reports with which he had been provided and noted that

one report dealt with the deportation or the arrest of Ndeya, and others

that were connected relation to the murder of a Zimbabwean police

officer in Zimbabwe.

3.1.11 One success report recorded that the Zimbabwean police came and met

with Dramat on 5 November 2010 and requested assistance. The success

report further recorded Maluleke's appointment to head the assignment

to trace the Zimbabwean fugitives. Khuba obtained a laptop belonging to

Maluleke and found that the success reports were generated from this

laptop. The laptop also contained photographs of the operation as well as

correspondence to Zimbabwean police officers.

3.1.12 Khuba's investigation continued. As part of the investigation, Khuba met

with members of crime intelligence. At their offices, Khuba noticed that

the photographs which he obtained from Maluleke's laptop relating to the

operation were posted on the office walls of some members of crime

intelligence. Khuba was informed by a member of crime intelligence,

Mkasibe that during January 2011 when the arrests were completed, they

went to DPCI's offices and Dramat personally came to the offices at

House No. 3 and congratulated them for a job well done. According to

Mkasibe, Dramat requested that they not tell anyone about the details of

the operation. According to Khuba, Mkasibe confirmed that he has a

historical relationship with Dramat due to their mutual involvement in

Umkhonto We Sizwe.

3.1.13 Mkasibe's statement was corroborated by Mngwenya who confirmed that

Dramat addressed the officers and congratulated them; however,

Mngwenya did not mention Dramat telling them not to divulge the details

of the operation. In addition, a third officer, Mokgobu, stated that she

was out of the office at the time that Dramat attended to congratulate
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them; however, upon her return, she was informed that Dramat was

congratulating the officers at House No.3.

3.1.14 Subsequently there was a leak of information regarding the investigation

which was published in the Sunday times. At this time, Khuba and Mosing

began drafting questions to Dramat enquiring about Dramat's

involvement in the Rendition.

3.1.15 Khuba also interviewed Maluleke specifically regarding his promotion from

captain to colonel. Khuba was not successful in obtaining the file

regarding Maluleke's promotion.

3.1.16 Khuba records that Dramat sent a report, in response to the

parliamentary question posed by a member of Congress of the People

(COPE) regarding the Rendition, explaining the circumstances of the

Rendition by stating that the Zimbabwean nationals were deported as

illegal immigrants. This caused Khuba to investigate the matter further.

He considered expense claims relating to the travelling to Beitbridge

border post, as well as cell phone and vehicle tracker records positioning

Maluleke, Makoe, Nkosi and constable Radebe at Diepsloot on the night of

the arrests.

3.1.17 Khuba then investigated the booking in and out of certain police stations

of the relevant Zimbabwean nationals following the arrests at Diepsloot.

Khuba then began finalising the report but did so in the absence of an

analysis of the cell phone records of Sibiya. Although Khuba was in

possession of cell phone records in relation to Sibiya, such cell phone

records had to be interpreted by an expert.

3.1.18 According to Khuba, as he was conducting the investigation with

Moukangwe they would consult with Mosing and Moeletsi who were

providing guidance in the process regarding the evidence to be collected

in finalising the investigation. At some stage during 2013, Mosing and

Moeletsi advised Khuba and Moukangwe as to which information in their

draft investigation report dated October 2013 needed to be added. This

information was the warning statements from Dramat, Sibiya, Maluleke,

Leonie Verster and analysis of cell phone records by an expert.
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3.1.19 Khuba advised that subsequent to the advice by Mosing and Moeletsi, he

and Moukangwe conducted further investigations to address the concerns

raised by Mosing and Moeletsi. According to Khuba all the individuals

mentioned above refused to provide warning statements.

3.1.20 In light of that which is stated in the preceding paragraph, Khuba and

Moukangwe finalised their investigation and provided a report with

recommendations. This report was submitted to Mosing and Moeletsi on

22 January 2014. This report, being the first report, was, in the opinion of

Moukangwe and Khuba, final. The recommendations made in this report

were that Dramat, Sibiya, Maluleke, Makoe, Radebe and Nkosi be

criminally charged with defeating the ends of justice and kidnapping.

3.1.21 According to Khuba, the First Report was submitted as a final report and

they expected the NPA to take further action as required by law, on the

basis of their recommendations set out therein.

3.1.22 In our interview with Moukangwe, Moukangwe corroborated Khuba's

version regarding his (Moukangwe's) involvement in the investigation and

the compilation of the First Report.

3.1.23 Moukangwe explained why he, as a member of SAPS, was tasked with

conducting an investigation on behalf of IPID. In this regard he stated

that the majority of the work had already been done by Crime

Intelligence and that his superiors were of the view that he should assist

Khuba in finalising the investigation.

3.1.24 According to Moukangwe, when they (Moukangwe and Khuba) finalised

the First Report on 22 January 2014, the only outstanding information

was the warning statements from Dramat, Sibiya, Verster and Maluleke

who had all refused to provide these warning statements.

3.1.25 Moukangwe corroborated Khuba's testimony that Dramat, Sibiya and

Maluleke had refused to provide warning statements when they

approached them pursuant to the advice of Mosing and Moeletsi:
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3.1.25.1.1 Dramat told them that he wants to involve his attorney and

would only give a statement after discussing same with his

attorney:

3.1.25.1.2 Sibiya requested that he be sent questions and would

thereafter respond to such questions.

3.1.25.1.3 Maluleke refused and advised them that he will answer all the

questions in Court. Vester, who in their view was quite

knowledgeable on the operation, was also refusing to provide

them with a statement.

3.1.26 According to Moukangwe this was the only outstanding information in the

First Report and that in their view, nothing further could be done to

obtain this information. As such, the First Report was not contemplated to

be subject to any further amendment or revision.

3.1.27 Moukangwe went on to say that the report on 22 January 2014 was final

as they could not force anyone to make statements or give evidence.

3.1.28 Moukangwe informed us that he does not know anything about the

Second Report and was not involved in the drafting of the said report.

3.1.29 Mosing corroborated Khuba and Moukangwe's evidence in relation to the

involvement of his office in the investigation into Rendition. Mosing

explained that the Preliminary Report was prepared on 22 October 2013,

compiled by Khuba and Moukangwe and was presented to Mosing and

Moeletsi for consideration. This was a draft report. Mosing and Moeletsi

advised Khuba and Moukangwe to conduct further investigations.

3.1.30 On 12 November 2013 Mosing addressed an NPA internal memorandum

to Nxasana and Jiba updating them on the status of the investigation

conducted by IPID. Mosing attached the Preliminary Report to this

memorandum. In this memorandum Mosing, inter alia, summarised the

evidence gathered at that stage and stressed the need for further

investigation to be conducted in relation to certain aspects of the

investigation as per paragraph 5.6 of the Preliminary Report.
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3.1.31 We are not able to confirm as to whether or not Nxasana had ever

received a copy of the internal memorandum mentioned at 3.1.30 as he

has failed to respond to our requests to meet.

3.1.32 Paragraph 4 of Mosing's memorandum specifies the outstanding

investigations required at that stage to finalise the report. This includes-

3.1.32.1 the reports of analysis of cell phone records;

3.1.32.2 the report on analysis of vehicle tracking information of the

members involved during the operations and;

3.1.32.3 the statements from Dramat, Sibiya and Maluleke.

3.1.33 Khuba and Moukangwe continued with their investigation and requested

warning statements from the above individuals, all of which refused to

provide warning statements. The investigators thereafter obtained the

analysis of cell phone records and finalised their report.

3.1.34 On 22 January 2014 Khuba met with Mosing and Moeletsi to submit the

report as a final report. According to Mosing, Khuba and Moukangwe felt

that they had now completed their work and that is was up to Nxasana to

make a decision on the merits of the case.

3.1.35 Mosing advised Khuba to include his (Khuba's) statement as the

investigator in order to explain how he conducted the investigation. This

was the only outstanding statement in the report of 22 January 2014.

Mosing further advised us that two days after 22 January 2014, Khuba

included his statement into the report and subsequently signed same.

Khuba did not change the date of the report to signal the exact date that

the report was signed. The First Report was complete and submitted to

Mosing for further action.

3.1.36 On 13 February 2014, Mosing addressed an internal memorandum to Jiba

and Chauke, indicating that the investigations have been finalised and

that the report from IPID has been submitted for the purposes of

considering the merits of the case. The First Report was attached to this
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memorandum. Mosing further stated that the docket comprising of two

lever arch files, together with other files containing the cell phone data

and evidence obtained from a computer belonging to the DPCI, was also

enclosed.

3.1.37 Jiba confirmed that the internal memorandum was drafted on her advice

and she confirmed receipt of both internal memorandums (being the

memorandums mentioned at 3.1.30 and 3.1.36) from Mosing.

3.1.38 After the docket was sent to Chauke, Chauke handed the docket to Adv.

Van Zyl. On 7 March 2014, Khuba accompanied by Angus removed the

docket form the possession of Adv. Van Zyl.

3.1.1 The First Report contains, inter alia, a summary of the material

statements provided by the individuals interviewed during the

investigation as well as an analysis of the evidence. This First Report

recommends that Dramat, Sibiya, Maluleke, Radebe, Nkosi and Makoe be

prosecuted for their involvement in the Rendition, specifically in relation

to the crimes of kidnapping and defeating the ends of justice. The report

further recommends that Maluleke, Radebe, Nkosi and Makoe be

prosecuted for assault and theft.

3.2 Section A2: Second report

3.2.1 How the Second Report was compiled

3.2.1.1 Subsequent to the submission of the First Report, on 3 March 2014,

McBride was appointed as executive director of IPID. At this stage,

McBride requested an update of all the high profile matters that

were being handled by IPID, including the Rendition.

3.2.1.2 As such, after McBride was appointed, Sesoko, McBride and Khuba

began working on the Second Report. This was done in the absence

of any consultations in this regard with Moukangwe and/or Mosing

who were both active in the investigation and the submission of the

First Report.
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3.2.1.3 At the outset, we believe that it is important for us to note that

although we make reference to the so-called Second Report, we are

of the view that this term is a misnomer. The Second Report is not

an additional report in the matter of the Rendition, nor does it

appear to be an update of the First Report, as implied by Khuba.

3.2.1.4 It is clear upon perusal of the First and Second Reports that the

Second Report is actually a version of the First Report which has

been altered by the deletion of certain evidence in order to arrive at

a conclusion which is far removed from the conclusion of the First

Report. There appears to be no valid explanation for this deletion of

evidence, nor are we able to ascertain who is responsible for such

deletions, even after having interviewed each of Khuba, Sesoko and

McBride, being the co-signatories to the Second Report.

3.2.1.5 The First Report was drafted and submitted as set out in Section A1.

As mentioned previously, the Second Report differs from the First

Report in respect of the recommendations made by each report and

the summary of evidence contained in each report.

3.2.1.6 While the First Report was signed by Khuba, the Second Report was

signed by Khuba, McBride and Sesoko. It is the version of Khuba

that the submission of the Second Report was necessitated by two

things, namely the addition of new evidence and as a result of

discussions with Sesoko.

3.2.1.7 Both Moukangwe and Mosing confirm that even though they were

part of the investigation team in respect to the submission of the

First Report, they were not consulted in the decision to amend the

findings and recommendation of the First Report, which

subsequently resulted in the drafting of the Second Report.

3.2.1.8 The sequence of events which led to the issuing of a Second Report

are suspicious insofar as the dramatic change in the conclusion and

recommendations of each report does not appear to have been

occasioned by a substantial addition to the evidence, but instead,

seems to be occasioned by a deletion of evidence.
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3.2.1.9 Khuba states that he met with McBride in order to discuss his

investigation, however, prior to meeting with McBride, Khuba

provided Sesoko with an email copy of his report to pass along to

McBride so that McBride would be able to prepare for the meeting

with Khuba. Although Sesoko confirms receipt of such email from

Khuba, he is unclear of whether he provided McBride with a hard

copy or a soft copy of the report.

3.2.1.10 Notwithstanding that Khuba states that he emailed a copy of the

First Report to Sesoko for McBride's attention, and Sesoko confirms

that he provided the report to McBride, both Sesoko and McBride are

adamant in stating that they did not have knowledge of the First

Report. This version by McBride is contradicted by Khuba who states

that in his first meeting with McBride, it was evident from a

discussion regarding the Rendition, that McBride had had regard to

the First Report.

3.2.1.11 According to Khuba on 5 March 2014, McBride met with Khuba. It

was evident from the discussions held between Khuba and McBride

during this meeting, that McBride had had regard to the First Report.

Subsequently Khuba briefed Sesoko on the matter.

3.2.1.12 The following day, being 6 March, Khuba met with McBride, Sesoko

and Angus. It is alleged that McBride requested Angus to review the

process of the investigation to ensure that the investigation had

been conducted appropriately. Angus, however, advised McBride

that he did not believe that it was appropriate for him to get

involved at that stage of the investigation. It was on this day that

McBride requested Khuba to retrieve the docket from the NPA and to

provide McBride with every document Khuba possessed regarding

this matter.

3.2.1.13 On 7 March 2014, Khuba attended at the offices of the DPP with

Angus and specifically to Advocate Van Zyl who was in possession of

the docket at the time. Khuba and Angus then removed the docket

from the possession of Advocate Van Zyl. During our interview with
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Angus, he failed to disclose the fact that he attended at the offices of

the NPA with Khuba in order to retrieve the docket. When this issue

was subsequently raised with him, Angus states that he merely

signed for the docket in the capacity of witness but he was allegedly

not aware of the fact that he was signing for the removal of the

docket. This is directly contradicted by Khuba who states that Angus

was aware of the request by McBride for the docket to be retrieved,

attended at the NPA and spoke with Advocate Van Zyl directly

requesting the docket.

3.2.1.14 The first draft of the Second Report went to and fro amongst the

Khuba, Sesoko and McBride. Khuba states that at no stage did

McBride request that Khuba exonerate any particular individual in

the Second Report.

3.2.1.15 Khuba states that he signed the last page of the Second Report once

it was finalised and did not initial each page; as such, he would be

incapable of knowing if any information was added or removed. He

The Second Report was then submitted, and dated 18 March 2014.

3.2.1.16 During our interview with Khuba, his attention was drawn to the

discrepancies between the recommendation of the First Report and

the Second Report. Khuba's initial explanation for certain deletions

was related to the fact that an evaluation of the evidence in relation

to Sibiya and in conjunction with his discussions with Sesoko, it was

decided that it would not be possible to prove that Sibiya was guilty

of assault beyond a reasonable doubt.

3.2.1.17 Khuba later stated that he is strongly concerned about the removal

of certain information, specifically the deletion of evidence which

implicates Dramat. He states that the Second Report only went

through three hands, being the three co-signatories to the report,

including himself and that all that he did in respect of the report was

to add information which was outstanding at the time.

3.2.1.18 Khuba is not able to adequately address the issue as to why the

recommendation in respect of Dramat was changed, when initially
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the recommendation in the First Report was based on Dramat's

knowledge of the events and not his physical participation.

3.2.1.19 Khuba stressed that if there were changes to the First Report; he

had no way of knowing if the Second Report reflected such changes.

According to Khuba he did not check whether the final version of the

report was the same document that he emailed to Sesoko.

3.2.1.20 Furthermore according to Khuba, he signed the Second Report and

provided it to the other two co-signatories for signature after which,

he cannot advise as to how the report was presented to the NPA.

3.2.1.21 McBride's version is that the only input he had into the Second

Report related to grammatical changes made by McBride and that he

did not see the First Report nor did he make substantive changes.

This version is contradicted by Khuba who states that McBride had

seen the First Report and had given input into the report which was

not just grammatical.

3.2.1.22 According to McBride, he was provided with the Second Report which

was already signed by both Khuba and Sesoko.

3.2.1.23 As stated above, Sesoko alleges that he never had regard to the

First Report and was not responsible for the deletion of evidence.

3.2.1.24 As will be further elucidated in Section B, below, the First Report and

the Second Report differ in a number of aspects. In summary, the

most dramatic differences between the two reports are the

difference between the recommendations contained in each report.

While the First Report recommends that Dramat, Sibiya, Maluleke,

Radebe, Nkosi and Makoe be charged criminally for their

participation in the Rendition, the Second Report recommends that

only Maluleke be charged criminally for his participation in the

Rendition;.

3.2.1.24.1 while the Second Report contains summaries of the statements

given by all the relevant individuals whose statements were
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summarised in the First Report (but for the addition of

statements from Dramat, Sibiya, Maluleke and Jennifer Irish

Qhobosheane), the manner in which certain statements are

summarised in the Second Report has been changed insofar as

the portions of certain statements and/or evidence and even

the analysis of findings which are reflected in the First Report,

have been altered to remove wording which implicates Dramat

as having knowledge of the Rendition..

3.2.1.24.2 although Khuba states that one of the reasons for the necessity

of drafting the Second Report is the addition of new evidence, it

is clear from an analysis of both reports, that the only addition

to the Second Report relates to the addition of the statements

mentioned above, and the addition of the analysis of Dramat's

cell phone records. Other than the above, nothing additional

was added. More importantly, as noted above, is that certain

material portions of the individual statements found in the First

Report have been removed from the Second Report

3.2.1.25 Pertinent information relating to the analysis of cell phone records

has been removed and the records have been analysed in a way

which falls short of the scrutiny contained in the First Report and

which is required in an investigation process.

3.2.2 How the docket was dealt with after the submission of the Second Report

3.2.2.1 On 18 June 2014 Advocate Van Zyl requested the docket from

Khuba telephonically. Khuba's response was that McBride had

instructed him to return the docket to the NDPP and that this had

been done.

3.2.2.2 Chauke addressed a letter on 3 July 2014 to Nxasana informing him

about the above sequence of events regarding the docket. The NDPP

responded to the letter on 20 August 2014 indicating that the NDPP

is in a process of considering the matter and that Advocate Chauke

may close his file.
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3.2.2.3 In December 2014, after the suspension of Dramat, according to

Chauke he received a call from the NDPP enquiring about the

Rendition matter and was informed that Dramat had been

suspended. The NDPP requested Chauke to proceed with dealing

with the matter. Chauke advised the NDPP that he had since closed

his file on the matter and was not dealing with it anymore.

3.2.2.4 Subsequently, on or about January 2015, the NDPP contacted

Mzinyathi and advised Mzinyathi that the NDPP had received the

docket from Chauke and that the matter fell under Mzinyathi's

jurisdiction because Diepsloot, wherein the arrests of the

Zimbabwean nationals took place, fell under the jurisdiction of the

North Gauteng DPP. According to McBride, it was IPID (and not

Chauke) that took the docket to the NDPP after McBride had signed

the Second Report on 9 April 2014.

3.2.2.5 Shortly after his return from leave on 13 January 2015, Mzinyathi

was furnished with the docket by the NDPP. At the time, Diepsloot

did not fall under the jurisdiction of Mzinyathi which the NDPP was

aware of. As such, this referring of the docket by the NDPP to

Mzinyathi amounted to a transfer of jurisdiction, in terms of

section 22(3) of the National Prosecuting Authority Act, from one

DPP to another DPP.

3.2.2.6 Mzinyathi, together with Baloyi, perused the docket and engaged in

discussions amongst themselves. In addition, Baloyi engaged in

discussions with Khuba. Mzinyathi and Baloyi issued their

recommendation in respect of this matter on 13 March 2015. In light

of the transfer of jurisdiction mentioned at 3.2.2.5, the

'recommendation' made by Mzinyathi was a decision.

3.2.2.7 A decision as to whether or not to prosecute taken by a DPP is

subject to review only by the NDPP, in terms of section 22(2)(c) of

the National Prosecuting Authority Act. There is no authority in the

National Prosecuting Authority Act which allows a DPP to review a

decision taken by another DPP.
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3.2.2.8 Subsequently, on 1 April 2015, Chauke received the docket from the

NDPP with a letter containing Mzinyathi's recommendations and was

requested to make a decision on this matter. This amounts to a

review of the decision taken by Mzinyathi which is contrary to the

provisions of section 22(2)(c) of the National Prosecuting Authority

Act.
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4 SECTION B: DELETION OF EVIDENCE FROM THE FIRST REPORT

IPID REPORT 1 IPID REPORT 2

Page 9 The statement of Ndanduleni Richard

Madilonga

The statement of Madilonga states as follows in

the relevant paragraphs

:

"Superintendent Ncube told him that he was

going to Pretoria to meet General Dramat. He

said to him that maybe he knew about the Chief

Superintendent who had been murdered, He said

that the suspects were in Gauteng and he had

organized with General Dramat to assist them in

tracing the suspects".

"He will state that he told Superintendent Ncube

that he has to verify with his seniors about the

arrangements. He was given a number of General

Dramat by Superintendent Ncube. He called

Colonel Radzilani to verify the information but she

requested that he should call Brigadier Makushu

who was a Provincial Head Protection and Security

Services. He then called him on his cell phone and

explained to him that there are police from

Zimbabwe who are intending to have a meeting

with General Dramat. Brigadier Makushu told him

that he was not aware of the visit but if the people

are saying that they are going to meet the

General, he should call General Dramat directly.

He phoned General Dramat on his cell phone and

Page 9: statement of Richard Ndanduleni

Madilonga

The following paragraphs are contained in this

report in terms of Madilonga's statement:

""Superintendent Ncube told him that he was

going to Pretoria to meet General Dramat. He

said to him that maybe he knew about the Chief

Superintendent who had been murdered, He

said that the suspects were in Gauteng and he

had organized with General Dramat to assist

them in tracing the suspects".

(The paragraph that follows the above

preceding paragraph has been deleted)

"For the period of two weeks, he never heard

anything from Superintendent Ncube and his

group. After two weeks he received a call from

Superintendent Ncube who told him that he was

in town and he wanted to say goodbye. He went

to town and met with them in front of Tops

bottle store. They bought liquor and they left to

the border. He did not escort them; they went

to the border and crossed to Zimbabwe"

The paragraph that begins with "He will state.."

from the first report is deleted in the second

report.
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he responded by saying that he is aware of the

Zimbabwean police and he must let them come"
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Page 21:para 5.2 reads

Success report dated 04/02/2011:

This report is addressed to Dramat,

Hlatshwayo and Toka

The relevant paragraph of the Success report

reads as follows :

"The report bears reference 14/02/01 and was

signed by Col Leonie Verster. Paragraph "A1" of

the report states that on 05/11/2010, General

Dramat held a meeting with Zimbabwean police

at DPCI offices about the Nationals who shot and

killed one of their senior officers. Paragraph "3"

states that Captain Maluleke was tasked to trace

and arrest the said Nationals. The report also

covers the arrest of Gordon Dube and

appreciation of TRT members and members of

Crime Intelligence."

In page 20 para 5.2

In this report, this is what is deleted:

The paragraph beginning with "The report bears

reference 14/02/01 .." from the first report is

deleted in the second report.
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Page 21 para 5.3 Emails by Captain

Maluleke:

The quoted email states the following :

"He sent emails circulating more than 20 photos

of both the suspects arrested and the members

involved in the operation. The emails were sent

to the PA of Dramat, Phumla, Zimbabwean Police

and members of Crime intelligence".

Page 21 para 5.3

The same paragraph in this report does not

mention all the individuals to which the emails

were sent to, it reads:

He sent e-mails circulating more than 20 photos

of both the suspects arrested and the members

involved in the operation. He sent email to

Zimbabwean police trying to find out how they

travelled back home and that he is still tracing

the remaining suspects..."

Page 22 Letter to Stakeholders dated

20/08/2012:

The said letter states thus:

"Letter to stakeholders dated 20/08/2012:

The letter was generated the same day indicating

that in August 2010 General Sibiya and General

Dramat went to Zimbabwe to discuss matters of

cooperation on cross border crimes. General

Sibiya was appointed as the coordinator on the

cooperation issue between two countries. Other

letters about the arrest of Zimbabwean national

in connection with the murder of Zimbabwean

police refers to the cooperation agreed during the

same meeting.

Page 21: Letter to stakeholders

In this report, the names of the people involved

in the cooperation with Zimbabwean Police are

no longer mentioned; The letter reads thus in

this report :

"Letter to stakeholders dated 20/08/2012:

The letter was generated the same day

indicating the trip to Zimbabwe to discuss

matters of cooperation on cross border crimes."
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Page 22: Documents Regarding Moyo's case.

Towards the end of this paragraph, Maluleke

stated the following in a letter:

"In a letter routed to General Dramat he stated

that he went to Zimbabwe and conducted an

operation with Zimbabwean police at Moyo's

home village on 11/05/2011. Moyo was

subsequently shot at transported to the border

with the help of Zimbabwean police".

Page 21: Documents Regarding Moyo's

case.

The letter referred to by Maluleke does not

disclose to whom the letter was addressed: In

this report, this is what is stated:

" In a letter he states that he went to

Zimbabwe and conducted an operation with

Zimbabwean police at Moyo's home village on

11/05/2011

Page 23: Evidence in terms of Section 205

of CPA 51 of 1977

Evidence of Sibiya's cell records show that he

communicates with officers involved including

Dramat, the analysis is put thus:

"Cell phone record of Major General Sibiya

(0725953168): Upon perusal of the cell phone

records it was discovered that Major General

Sibiya communicated with officers who were

involved in the operation, e.g. Captain Maluleke

and sent more than 20 SMS to Major General

Dramat (0825515311). However Major General

Dramat never responded to the SMS. The same

automated SMS were sent to Lt General Lebeya

at 0825751899. These SMS were sent at various

milestone of the operation as deduced from

witnesses' statements and documentary proofs."

Page 23: Evidence in terms of Section 205

of CPA 51 of 1977

The analysis of Sibiya's cellular phone records

now only analyses Sibiya's presence at the

crime scene, not communicating with the

officers involved., the analysis is as follows in

this report:

"Findings

Major General Sibiya was never at the crimes

scenes or planning area as alleged by members

of Crime Intelligence."
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Dramat's cellular phone records are not

scrutinised nor mentioned in this report

According to this report Dramat's entire cellular

phone record does not show any interaction

between him and the Zimbabwean police. The

findings are formulated thus :

"The entire cell phone record of Lt General

Dramat does show any interaction with the

Zimbabwean counterparts. However the fact

that Zimbabwean police might have entered the

country is confirmed by photographs but there

is no evidence that they were with Lt. General

Dramat. The photos show them with members

of the TRT, Captain Maluleke and members of

Crime Intelligence

Cell phone Records of Maluleke are analysed in

the following manner :

"Cell phone records of Captain "Cowboy"

Maluleke (08277295181 The interaction

between Major General Sibiya and Captain

Maluleke was also found in a form of

received and outgoing calls. Captain Maluleke

also communicated .with General Dramat in

terms of outgoing SMS at a very important

milestone of the operation. However General

Dramat never responded to the SMS which he

received from Captain Maluleke at 23:12:15 on

05/11/2010.

There is no analysis of Maluleke's cell-phone

records, only that there is a prima facie case

against him

Cellular phone records of Col Neethling are

analysed thus in this report :

"Cell phone records of Lt Colonel Neethling

(0827787624): He was directly reporting to

Major General Sibiya. He contacted General

Sibiya telephonically and in his statement he

stated that he believed he reported the operation

There is no mention of this information and

statement by Neethling in this report.
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to Major General Sibiya".

Telephone call made by Madilonga to Dramat. :

"Cell Phone records of Lt Col Madilonga: He is

police officer who was posted at the border

during the operation. He assisted Captain

Maluleke to cross the border with the suspects.

He contacted Lt General Dramat when he

welcome the Zimbabwean police the first time.

His cell phone records his interaction with

Captain Maluleke in line with his statement.

The report only tests the version of Madilonga

making contact with Maluleke, the version by

Madilonga in the first report that he contacted

Dramat is obliterated and not discussed in the

analysis.

.

Page 24: Cellular phone records of Nkosi,

Makoe and Radebe.

This report does not contain the cellular phone

records of these employees.

Page 24: Cellular phone records of Nkosi,

Makoe and Radebe:

This report contains the cellular phone records

of the above employees:

" The record confirms that they were at the

scene even though the allegation of theft is not

corroborated"

Statement by Khuba explaining his findings,

the relevant deleted paragraph in the second

report is as follows

" On 28/01/2013 he was called by the former

Executive Director who gave him the following

documents stating that she received them from

the Secretary of Police, report on Illegal

Renditions dated

25/06/2012 accompanied by Warrants of

Detention (BI-1725) for the following

Dumisani Witness Ndeya, Shepard Chuma,

Nelson Ndlovu and three Notification of the

Deportation of an Illegal Foreigner (DNA-1689)

for Nelson Ndlovu, Shepherd Chums and

t1.4aghwawe Sibanda. The documents are file in

the docket as per A36. An enlarged copy of death
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certificate was made from a copy of Sunday

Times Newspaper he received from Brigadier

Zangwa dated 23/10/2011 titled " journey to

death in an unmarked car' and is filed as per

A35.

Khuba's findings on Dramat Page 29.

Analysis and Findings of Dramat's cell-phone

records is recorded by Khuba as such:

"Evaluation of the above findings: In the

entire cell phone records of Lt General Dramat

requested for the period 20/10/2010 to

28/02/2011, the number 0155346300 only

appears once which rules out any form of

communication before 04/11/2010 and after the

said date. This supports his version that he called

Lt General Dramat in connection with the

Zimbabwean police.

Khuba's findings on Dramat

Nothing is said about this issue

 Dramat held a meeting on

05/11/2010 with Zimbabwean police

planning the operation. Khuba finds the

following in this respect :

"Evaluation of the above findings: The

success report signed by Leonie Verster was

traced to Lt Col Maluleke's laptop as picked from

the retrieved deleted data. The report was

amended on 26/01/2011 and 31101/2011 before

it could be emailed to a female officer, Warrant

Officer Thabiso Mafatla on 09/02/2011 at 14h32.

There is no material difference between the

document retrieved from the laptop and that

found at the Hawks offices during investigation.

This proves that Leonie Verster did not generate

success report but only signed the report drafted

by Captain Maluleke. The date of the meeting

•Dramat held a meeting on 05/11/2010

with Zimbabwean police planning the

operation

Khuba states the following in respect of this

allegation in this report:

·"The success report that claim that LI General

Dramat had a meeting with the Zimbabwean

police lacks detail about the meeting itself.

There is no indication of what was discussed

and who was part of the meeting. It is on that

basis that a prima facie case cannot be

premised on speculation, but need corroborated

facts".
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between Zimbabwean Police and General Dramat

which took place on 05/11/2010 coincide with

the date of the 4th of November 2010 which

according to cell phone records, General Dramat

was called at 20h56 by Lt Col Madilonga seeking

permission to allow Zimbabwean Police to enter

into the country. Since the Zimbabwean Police

where at Bel Bridge between 20h00 and 21h00,

it is logical that they arrived in Gauteng late at

night, leaving them with the, opportunity to have

the meeting with General Dramat in the morning

of the 5th of November 2010 as stated in the

Success Report."

 Committed Government Resources

into the Operation

Khuba makes the following finding :

"Evaluation of the above findings: Despite

the fact that General

Dramat as an Accounting Officer did not sign any

claim of Captain Maluleke, delegating

responsibility to Major General Sibiya to assist

the Zimbabwean Police in tracing • wanted

suspects invariably commit government

resources into an unlawful operation that amount

to a criminal offense

 Committed Government Resources

into the Operation

Nothing is said of this aspect

Congratulating the officers for the arrest of

John Nyoni .

Khuba makes the following finding in this regard:

"Evaluation of the above findings: Words of

appreciation from General Dramat show both

interest in the arrest of the Zimbabwean

Nationals and his knowledge of the operation. if

the operation was lawful he would not have

•Congratulating the officers for the arrest

of John Nyoni.

Nothing is said about this issue
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warned them not to tell anyone about it".

He received communication regarding

success reports and photos of the operation

through his personal assistant Phumla

”According to the information retrieved from the

seized laptop, Captain Maluleke sent e-mails

circulating more than 20 photos of both the

suspects arrested and the members involved in

the operation. The emails where sent to the PA

of General Dramat, Phumla, Zimbabwean Police

and members of Crime Intelligence.

Nothing is said about this issue

 He was kept informed of the

developments in the operations that led to

the arrest of wanted Zimbabwean

Nationals.

 "The cell phone records of General Sibiya

shows 30 SMS sent to General Drama! at various

milestones of the operation. He also received an

SMS from Captain Maluleke shortly after the

arrest of Zimbabwean Nationals. He never

responded to any of the SMS which may suggest

that they were only informing him of the

progress".



Report to parliament in response to the

allegation:

"A copy of the letter sent by Zimbabwean

authority to Col Ntenteni clearly mention the

names of people whom General Dramat in his

report to parliament stated that they were

deported for being illegal immigrants. The letter

clearly indicates that the suspects were wanted

for murdering Superintendent Chatikobo of

Bulawayo on 18th September 2010. It goes

further to state that there was
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joined operation between South African Police

and Zimbabwean police to trace and arrest the

suspects."

Innocent Khuba's findings on Sibiya page

32

 The meeting held between IPID and

Dramat on 2013/03/07

"There is evidence and witnesses corroborate

each other that General Sibiya was both at the

scene and planning venue. The meeting held

between IPID and General- Dramat on 201-

3/03/07 confirmed that General-Sibiya was

appointed to be the Head of TOMS which he

created to trace wanted suspects.

 Sibiya's presence at the scene

"Witness stated that he was seen during the

operation that took place on 22/11/2010 which

led to the arrest of Prichard Chuma"

Cell phone Records Analysis

"In other operations cell phone record of Warrant

Officer Makoe, Captain Maluleke and Col

Neethling clearly show continuous contacts with

General Sibiya during and shortly after the

operation. Col Neethling also stated that he

should have reported progress to General Sibiya

during the operation. However the cell phone

records of General Sibiya does not place him at

the scenes and planning venues as claimed by

witnesses. It is also clear that some of the

witness claim to have heard that General Sibiya

was in the car rather than seeing him personally"

 The meeting with Zimbabwean Police

for Cross-Border Crimes
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"The meeting held in Zimbabwe wherein General

Sibiya was appointed as a coordinator on

cooperation matters involving the two countries

suggests that the operation could not have been

done without his knowledge more so because his

Gauteng Team was involved in the operation.

However this inference cannot provide prima

facie case that he was involved "

Recommendations Recommendations

Based on the available evidence, the

Independent Police Investigative Directorate

recommends that Lt General Dramat, Major

General Sibiya, Lt Col M Maluleke, Constable

Radebe, Captain S E Nkosi and Warrant Officer

Makoe be charged criminally for;

• Kidnapping

• Defeating the ends of justice,

• Assault and theft (only applicable

to Captain M L Maluleke, Warrant

Office Makoe, Constable P M

Radebe and Captain S E Nkosi)

"Based on the available evidence, the

Independent Police Investigative Directorate

recommends that no charges should be brought

against It General Dramat and Major General

Sibiya. The investigation established that there

is no prima fade case against them. However

with regard Lt Cot M Maluleke, there is a prima

facie case to sustain charges of kidnapping and

defeating the ends of justice".



46

5 SECTION C: ANALYSIS AND FINDINGS

For ease of reference in dealing with our analysis and findings, we will address each

question posed in our terms of reference, separately below. We will make our

recommendations in the context of an examination of the responses to each of the

questions.

5.1 Who and under what circumstances was the original report altered

and/or how the Second Report came about with both reports signed

by the same person; i.e Mr Khuba

5.1.1 Necessity of drafting the Second Report

5.1.1.1 The First Report was drafted and signed by Khuba in the

circumstances set out at Section A1.

5.1.1.2 The Second Report was drafted in the circumstances set out at A2

and signed by Khuba, Sesoko and McBride.

5.1.1.3 Khuba was the lead investigator in the Rendition matter. He was

assisted in conducting his investigation, by Moukangwe. During the

investigation process, Khuba liaised with Mosing and Moeletsi from

the NPA. Mosing confirms that when Khuba provided him with a

copy of the First Report dated 22 January 2014, Mosing requested

that Khuba add a summary of his evidence. Khuba then attended to

adding his evidence and providing Mosing with a signed copy of the

First Report.

5.1.1.4 Although the adding of Khuba's evidence was concluded a few days

after 22 January 2014, the date of the First Report reflected

22 January 2014 nonetheless. The submission of the First Report

was, in Mosing's mind a final submission of the report. In support of

this version by Mosing, we have been provided with a memo

addressed to the NDPP following from the consideration by Mosing of

the First Report, wherein Mosing makes a recommendation to the

NDPP to take certain action in this matter. It would not follow for

Mosing to make such recommendation on the basis of the First
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Report extant at that time if, in his opinion, the investigation was

not complete and or the First Report was not final at that time.

5.1.1.5 As outlined in Section A and B, above, it is apparent that the two

reports differ significantly in respect of the recommendations made

in each report. During an interview with Khuba he alleged that the

Second Report was created as a result of two factors which

necessitated the drafting of a Second Report. These factors were:

5.1.1.5.1 the surfacing of new information, being information regarding

Sibiya's cell phone analysis and a few outstanding

statements; and

5.1.1.5.2 discussions between Khuba, McBride and Sesoko regarding the

analysis of the evidence.

5.1.1.6 We find it difficult to reconcile ourselves with the reasons given by

Khuba for the publication of the Second Report on the following

basis-

5.1.1.6.1 it is the version of both Moukangwe and Mosing, that the

evidence regarding Sibiya's cell phone records were already

known to Khuba before the submission of the First Report. As

such, any additional analysis of the cell phone records, could

not add any material evidence to the report;

5.1.1.6.2 upon perusing the Second Report, there is no material

information which has in-fact been added in respect of the cell

phone analysis of Sibiya's phone records;

5.1.1.6.3 contrary to there being no material evidence relating to Sibiya's

cell phone records, in fact material evidence regarding Sibiya's

cell phone records (specifically evidence relating to the smses

sent by Sibiya to Dramat and others who were involved in the

operation) was deleted and did not appear in the Second

Report;
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5.1.1.6.4 the additional statements contained in the report, namely that

of Dramat, Sibiya, Maluleke and Jennifer Irish Qhobosheane, do

not contain material evidence which is capable of justifying an

alteration in the conclusion of the report;

5.1.1.6.5 Khuba states that in discussions with Sesoko, his attention was

drawn to the fact that the evidence against Sibiya may not

withstand scrutiny in court and that Dramat simply having

knowledge of the operation was not sufficient to implicate him

criminally. This version by Khuba is contradicted by Khuba

himself who states that he agrees that the knowledge of a

crime is sufficient. Furthermore Khuba's version is not

consistent in that Khuba himself drafted the First Report

recommending the prosecution of Dramat which report was

drafted with input from Mosing and Moeletsi, who had more

experience with the NPA itself, than Sesoko; and

5.1.1.6.6 as an IPID investigator, Khuba would have to have a basic

understanding of the workings of the law and would have or

ought to have understood that his mandate is to investigate

and to report and not to assume the role of the court in

evaluating and testing evidence hypothetically.

5.1.1.7 Further to the above, both Angus, (who has substantial experience

as an investigator), and Mosing confirm that if a report is submitted

and new evidence comes to light subsequent to the submission of

such report, the report may be updated to include the additional

information. Any such update would not affect the status of the First

Report.

5.1.1.8 Should the actual reasons which necessitated the submission of the

Second Report be as Khuba stated (being to update the report with

new evidence) the logical conclusion would be that the

recommendations of the First Report would not be amended unless

the additional information was so material that it required the

alteration of a recommendation contained in the First Report.
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5.1.1.9 In our opinion, and for the reasons discussed above, the additional

information which according to Khuba necessitated the submission of

the Second Report, was not sufficient or material and therefore did

not require a change in the outcome of the report.

5.1.1.10 In light of the above, Khuba's alleged reasons for publishing the

Second Report do not seem to be completely truthful.

5.1.2 Discrepancies between the two reports

5.1.2.1 The following material discrepancies are noted between the first and

Second Reports-

5.1.2.1.1 Portions of the statements of individuals who implicate

Dramat's involvement in the Rendition, which appear in the

First Report, have been deleted in the Second Report;

5.1.2.1.2 the summary of evidence relating to the cell phone records of

individuals has been altered to leave out information of

evidentiary value;

5.1.2.1.3 the analysis and findings of the Second Report have been

altered and truncated to no longer evaluate the evidence

against Dramat which alteration coincides with the deletion of

information implicating Dramat, in the individual

statements; and

5.1.2.1.4 the recommendation in the Second Report has changed

drastically, from recommending the prosecution of Dramat,

Sibiya, Maluleke, Radebe, Nkosi and Makoe in the First Report,

to no longer recommending the prosecution of the aforesaid

individuals other than Maluleke.

5.1.2.2 The discrepancies listed above, and specifically the removal of

pertinent evidence, is not justified in any way and appears to be

effected in order to justify the conclusion that Dramat should not be

prosecuted for his involvement in the Rendition.
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5.1.3 Explanation for the discrepancies

5.1.3.1 We have interviewed each of the co-signatories of the Second Report

and none of the co-signatories have been able to offer a valid

explanation for the discrepancies listed above.

5.1.3.2 For ease of reference, we will address the responses of each of the

three co-signatories separately below.

5.1.3.2.1 Khuba

5.1.3.2.1.1 Before the discrepancies between the reports were drawn

to Khuba's attention, Khuba volunteered that he did not

initial each page of the report and is therefore unable to

determine if any information has been added or removed

in the Second Report.

5.1.3.2.1.2 According to Khuba, he simply signed the First Report and

provided Sesoko with a copy of the signed report and he is

not aware of how the signed Second Report was provided

to the NPA from that point.

5.1.3.2.1.3 Once the discrepancies had been drawn to Khuba's

attention, Khuba explained that the analysis of the cell

phone evidence had been changed in the Second Report in

order to summarise the evidence in a concise manner.

5.1.3.2.1.4 However, he was unable to explain any of the

discrepancies and he indicated that he was concerned by

the deletion of information in the summary of individual

statements.

5.1.3.2.1.5 Khuba states that he was not responsible for the deletions,

nor is he able to indicate who was responsible for the

deletions.
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5.1.3.2.1.6 On a weighing of the evidence before us and the

testimonies of each individual interviewed, we accept

Khuba's version of events. This acceptance is not without

difficulty in light of Khuba's failure to explain the

discrepancies between the First and Second reports

considering that he is the author of the First Report and

the co-author of the Second Report, as well as the fact

that Khuba failed to disclose information during his

interview with Werksmans, which information was relevant

to the investigation.

5.1.3.2.1.7 The aforementioned information relates to the complaint

made under sworn affidavits by Khuba and Viceroy Maoka

to the NDPP in respect of Baloyi. In their affidavits the

complainants state, inter alia, that Baloyi has failed to

uphold his initial consideration not to prosecute Dramat.

The purpose of this complaint is unclear and seems to

illustrate that Khuba misinterprets his role as investigator

required to make recommendations in an investigation

report which is meant to be a tool to assist the NPA in

deciding whether or not to prosecute. This complaint

came to our attention through Baloyi and not Khuba

himself.

5.1.3.2.1.8 Additional information which Khuba failed to bring to our

attention, was that he sought the legal opinion of

Advocate Barry Roux, in relation to the Second Report.

5.1.3.2.2 Sesoko

5.1.3.2.2.1 Sesoko stated that he was never given the First Report,

hence the absence of his signature in that report.

5.1.3.2.2.2 According to Sesoko, the only report he has ever seen is

the Second Report.
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5.1.3.2.2.3 This above version is contradicted by Khuba who states

that he emailed a copy of the First Report to Sesoko to be

provided to McBride before Khuba met with McBride.

5.1.3.2.2.4 It is further contradicted by Sesoko himself who

corroborates Khuba's version that he received an email

copy of the First Report from Khuba to provide to McBride.

Additionally, Moukangwe stated that Sesoko, Khuba and

himself attended at the offices of the NPA in order to

submit the First Report to the NPA.

5.1.3.2.2.5 Sesoko's version is that he is not aware of any

discrepancies or deletions in the Second Report, and that

his involvement in the drafting of the Second Report was

only supervisory and he never actually worked on the

report. This is directly contradicted by Khuba's version

that he and Sesoko worked on the report together and

Sesoko gave substantial input in the alteration of the

recommendation on the basis of what could be proven in a

court.

5.1.3.2.2.6 It is clear from Sesoko's responses that Sesoko did not

take us into his confidence and his reaction to questioning

in respect of the reports was a bare denial of any

meaningful involvement in the submission of the Second

Report, and any knowledge of the First Report.

5.1.3.2.3 McBride

5.1.3.2.3.1 McBride states that he had no input in the report other

than to make grammatical changes. Conveniently, it is not

possible to prove this with documentary evidence because

the manuscript changes made by McBride were destroyed

to prevent documents being leaked.

5.1.3.2.3.2 Notwithstanding that McBride vehemently confirms that he

stands by the recommendation contained in the Second
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Report, he admits that he did not read any of the evidence

contained in the docket, nor did he have sight of the First

Report.

5.1.3.2.3.3 McBride's version of events is that he was provided with a

Second Report which had already been signed by Sesoko

and Khuba and that he then signed the Second Report

himself. McBride was allegedly not aware of the First

Report or any discrepancies in the reports and he did not

allow us to draw his attention to same.

5.1.3.2.3.4 McBride accepts that generally an investigation report is

signed by the investigating officer. However, in relation to

the Second Report, McBride records his reason for signing

the report as that the matter involved two provinces.

5.1.3.2.3.5 It is difficult to accept McBride's version for a number of

reasons, including –

5.1.3.2.3.5.1 it is highly unlikely that as an executive director of

IPID who requested an update on high profile matters

within a week of his appointment, that McBride was

not aware of the First Report;

5.1.3.2.3.5.2 Khuba states that upon first meeting with McBride on

6 March 2014, that it was evident from their

discussions that McBride had had regard to the First

Report;

5.1.3.2.3.5.3 McBride's version is contradicted by Khuba who

states that McBride's input into the report went

beyond just grammatical changes;

5.1.3.2.3.5.4 in addition, the reason given by McBride for signing

the Second Report, being that the matter involved

two provinces, is contradicted by Khuba who stated

that this reason was never presented to him as being
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the reason for signature of the report by McBride but

that McBride signed the Second Report as a result of

his participation therein;

5.1.3.2.3.5.5 McBride states that he is not aware of any deletions

in either report; nor was he interested in having his

attention drawn to same. Considering that McBride in

his capacity of executive director, is in the centre of

the Rendition investigation, it is perplexing as to why

he would not consider the discrepancies between the

First and Second Reports in order to be in a position

to address them;

5.1.3.2.3.5.6 McBride vehemently supports the conclusion in the

Second Report which he personally signed, without

having considered, on his own version, the contents

of the First Report and more importantly, the

evidence in the docket;

5.1.3.2.3.5.7 McBride's version that he did not have regard to the

evidence in the docket is contradicted by Khuba who

states that on 6 March 2014, a mere three days after

McBride's appointment, McBride requested that

Khuba retrieve the docket from the NPA and provide

McBride with every document that Khuba had in

relation to the matter. Khuba furthermore confirms

that it was not necessary in his view for the docket to

be retrieved in order to add any evidence to it;

5.1.3.2.3.5.8 quite significantly, there are a number of

contradictions between the statement provided to

Werksmans by McBride, and the statement of facts

by McBride contained in a sworn affidavit by himself

relating to the Rendition. For instance, in his sworn

affidavit before the High Court of South Africa,

Gauteng Provincial Division –
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5.1.3.2.3.5.8.1 on page 9 and page 11 (paragraphs 24.1 and

27, respectively), of his affidavit, McBride makes

reference to the First Report as a "preliminary

draft of the report (of 22 January 2014)" and as

"the draft and leaked report". Not only is this

contrary to his own version that he did not have

sight of the First Report, but referring to the

First Report as a preliminary report is

contradicted by the testimony of Khuba (being

the actual author of the First Report) and Mosing

(being a member of the investigation team

instrumental in submitting the First Report) who

state that the First Report was considered to be

final. Furthermore, as stated above, Angus

states that in his experience as an investigator

of IPID, a preliminary report does not contain

recommendations. This view by Angus is given

credence by the fact the Preliminary Report

which itself records that it is not a final report,

does not contain recommendations;

5.1.3.2.3.5.8.2 at page 10 (paragraph 24.2) of his affidavit,

McBride states that "the provisional findings and

recommendations were found to be

unsustainable on the evidence and were,

accordingly, not included in the final

investigation Report (of 18 March 2014)". This is

a further contradiction to the version put forth to

Werksmans by McBride who stated that he did

not have regard to the First Report, nor did he

have regard to the evidence contained in the

docket. As such, McBride would not be able to

pronounce on whether or not the findings of the

First Report were unsustainable on the evidence.

Additionally, it would be difficult for McBride to

draw such a conclusion if, as he stated, the only

input he had into the Second Report was related
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to grammatical changes and that he was

furthermore only provided with a copy of the

Second Report for signature once Khuba and

Sesoko had signed the report;

5.1.3.2.3.5.8.3 at page 22 (paragraph 51.2) of his affidavit,

McBride states "I want to make it abundantly

clear that the final report was the product of a

thorough investigation process which included

taking into account all the evidence gathered

through the IPID investigation and making

reasonable recommendations on the basis

thereof". This statement appears to contradict

McBride's version that he did not have regard to

the evidence contained in the docket, and that

his involvement in the Second Report was

limited to grammatical changes and signature of

the Second Report;

5.1.3.2.3.5.8.4 on page 23 (at paragraph 51.5) of his affidavit,

McBride states that "The preliminary draft of the

IPID Investigation Report was also still subject

to consideration and review by Sesoko and

myself". This statement is contradicted by both

McBride and Sesoko. McBride stated that the

only input he had into the Second Report related

to grammatical changes and Sesoko said that

his role was merely supervisory; and

5.1.3.2.3.5.8.5 a further and notable contradiction to McBride's

version as put forth to Werksmans, is found on

page 23 and 24 of his affidavit (paragraph 51.6)

wherein McBride states "The IPID investigation

was conducted in co-operation with Advocate

Anthony Mosing and Advocate Billy Moeletsi,

from the offices of the NDPP, both of whom were

involved with the IPID investigation into the
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illegal rendition of Zimbabwean nationals, even

before a complaint was lodged with IPID. They

remained in the investigation throughout, and

were provided with regular preliminary reports

by the investigating Officer, Mr. Khuba…". This

statement is contradicted by Mosing who states

that he was not involved in the submission

and/or drafting of the Second Report.

5.1.4 The analysis and findings have also been altered to remove an analysis of

evidence which may implicate Dramat and/or Sibiya. The alteration of the

recommendation seems to be a non sequitur in light of the fact that the

so-called additional information added to the Second Report does not

appear to be capable of justifying an altered conclusion.

5.1.5 In the absence of a valid explanation for the deletions by the

co-signatories, the only logical conclusion which can be drawn from the

circumstances detailed above, is that the Second Report was created for

the purpose of exonerating the high ranking officials, specifically Dramat

and Sibiya, who were implicated in the First Report.

5.1.6 It is difficult to ascertain who is responsible for the deletion of the

portions of the statements which appeared in the First Report and which

do not appear in the Second Report. It is evident to us that none of the

co-signatories to the report are being truthful in respect of their

involvement in the submission of the Second Report.

5.1.7 Each of the co-signatories to the Second Report deny effecting the

deletions. We are of the view that the deletion of material evidence which

is likely to affect the decision of the NPA in determining whether or not

certain individuals should be prosecuted, is a criminal offence,

specifically, defeating the ends of justice or obstructing the administration

of justice.

5.2 Whether any misconduct or offence has been committed and if so by

whom?
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This question is dealt with within our responses to 5.3 below.

5.3 Whether there is prima facie evidence of misconduct and criminal

liability by Lieutenant-Dramat; Major-Sibiya; and any other officers

mentioned in the original report

5.3.1 Lieutenant-General Anwa Dramat

5.3.1.1 In his statement, Khuba cites the reasoning for the publication of the

Second Report to be as a result of new evidence coming to light.

This evidence, according to Khuba, related to the cell phone records

of Sibiya as well as the discussions held amongst Sesoko, McBride

and himself.

5.3.1.2 Notwithstanding that the purported reasons for the publication of a

Second Report do not appear to relate to Dramat, it is clear from a

perusal of the First and Second Report, that a large volume of

information that relates to, and in fact incriminates, Dramat which

appeared in the First Report, has been removed from the Second

Report. These portions of the First Report which were removed have

the effect of distancing Dramat insofar as his involvement with the

Rendition is concerned.

5.3.1.3 Even if Khuba's version of events is to be accepted and the decision

was taken to change the recommendation in respect of Dramat due

to the view that there was not enough information to prosecute

Dramat, this still does not explain why information relating to

Dramat was deleted.

5.3.1.4 Khuba has not been able to provide us with a plausible explanation

for the removal of the information, nor are we able to draw any

inferences other than that the removal has been effected in order to

justify the failure of the Second Report to recommend Dramat be

prosecuted criminally, whereas the First Report made such a

recommendation. When Khuba was confronted with the totality of

the deletions during our interview with him, Khuba responded in part

with surprise and concern.
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5.3.1.5 Upon perusal of the First Report, and specifically Khuba's analysis of

findings in respect of Dramat, we agree and support Khuba's

analysis of findings which resulted in the recommendation that

Dramat be criminally prosecuted. Without replicating the basis of

Khuba's findings, which is available in the First Report, we will

summarise them briefly, below.

5.3.1.5.1 Dramat met with the Zimbabwean police prior to the

commencement of the operation

5.3.1.5.1.1 Madilonga's statement reflects that he was stationed at

the border when Zimbabwean police officers attempted to

cross into South Africa for the purposes of meeting with

Dramat. Madilonga placed a call to Radzilani and Makushu,

who both corroborate this evidence, in order to verify the

averments by the Zimbabwean police. Madilonga was even

provided with Dramat's cell phone number by

Superintendent Ncube of the Zimbabwean police who

identified himself to Madilonga as the leader of the group.

Madilonga contacted Dramat in order to confirm the

averment by the Zimbabwean police that they were going

to meet with Dramat, and according to Madilonga, Dramat

confirmed that he was aware of the Zimbabwean police's

presence and that Madilonga should let them cross the

border into South Africa.

5.3.1.5.1.2 In addition to the above, the success report dated

4 February 2011, addressed to, inter alia, Dramat and

signed by Leonie Verster, records as its first point that on

5 November 2010, the Zimbabwean police visited the

office of DPCI and engaged in a meeting with Dramat

regarding Zimbabwean nationals who allegedly shot and

killed a senior Zimbabwean police officer. The success

report furthermore gives information relating to the arrest

of two of the wanted Zimbabwean nationals. This success

report was addressed to Dramat and there is no record of
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Dramat contradicting any statement of fact within the

success report.

5.3.1.5.1.3 The above information should be viewed in the context of

the fact that, as mentioned in the summary of Khuba's

evidence above, in a meeting with Khuba and Moukangwe,

Dramat stated that he did not remember meeting with the

Zimbabwean police.

5.3.1.5.2 Dramat received communications during and after the

commissioning of the Rendition

5.3.1.5.2.1 The cell phone records of Sibiya show that 30 smses were

sent to Dramat at various milestones in the operation.

Dramat also received an sms from Maluleke shortly after

the arrest of the Zimbabwean nationals. Although Dramat

never responded to these smses, when viewed in the

context of Dramat's meeting with the Zimbabwean police,

the success reports received after the operation and

Dramat's congratulating of the crime intelligence officers,

the smses lead to the conclusion that Dramat was aware

of the operation as it happened.

5.3.1.5.2.2 In addition to the above, there is evidence that emails

circulating 20 photos of both the Zimbabwean nationals

and the police members involved in the operation, were

sent by Maluleke to Dramat's personal assistant. We

believe that it is reasonable to deduce in the

circumstances, that these emails were brought to the

attention of Dramat through his personal assistant.

5.3.1.5.3 Dramat congratulated members of crime intelligence after

completion of the operation

5.3.1.5.3.1 According to the testimony of Mkasibe and Mgwenya,

Dramat attended at the offices of the DPCI and thanked

the officers present for their participation in arresting the
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Zimbabwean nationals. Mkasibe went further to state that

Dramat warned them not to tell anyone about the

operation. Mgwenya did not confirm Dramat's warning. It

is recorded that Mgwenya admitted to Khuba that he knew

Dramat from their mutual time in Umkhonto we Sizwe. In

addition, a third officer, Mokgobu, testifies that she was

not at the office when Dramat attended; however, upon

her return she was informed by her colleagues that

Dramat had attended in order to congratulate them on a

job well done.

5.3.1.5.4 Dramat's statement to Acting National Commissioner of SAPS

5.3.1.5.4.1 According to the erstwhile Acting National Commissioner

of SAPS, Lieutenant General Mkhwanazi ("Mkhwanazi"),

in late 2011 news of the Rendition came to light. He

contacted Dramat who confirmed that members of his unit

transported the Zimbabwean nationals as illegal

immigrants. Mkhwanazi then summoned Dramat to his

office. Dramat arrived with Maluleke. Maluleke informed

Mkhwanazi that he was investigating a case of ATM

bombings which led him to the Zimbabwean nationals.

Once he realised that they were not linked to the ATM

bombing case, he decided to deport them after getting the

necessary documentation from Home Affairs. When

Mkhwanazi asked whether it was necessary to transport

illegal immigrants, Dramat could offer no explanation.

5.3.1.5.4.2 Not only does the above display that Dramat had

knowledge of the events, but his failure to offer a valid

response to the question of whether it was necessary to

transport the Zimbabwean nationals illustrates that either

Dramat did not exhibit the level of control and oversight

that he is required to by virtue of his position,

alternatively, Dramat was attempting to cover up the

Rendition operation as he was aware that it was unlawful.
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5.3.1.6 In our view, the above information is sufficient to create a prima

facie impression that Dramat is guilty of both criminal and

disciplinary misconduct and that the circumstances surrounding his

involvement in the Rendition and the decision of whether or not to

prosecute Dramat, bears further consideration by the NPA.

5.3.2 Sibiya

5.3.2.1 We have perused and considered the contents of both the First and

Second Reports in order to establish whether there is prima facie

evidence of misconduct and potential criminal liability against Sibiya.

It is alleged that Sibiya, was involved in the operation of

5 November 2010 and well as the operation of 22/23 November

2010.

5.3.2.2 Sibiya is the head of the TOMS unit. From our reading of the two

reports regarding TOMS, we have gathered that the main objective

with the establishment of TOMS was to fight priority crimes, this

includes inter alia, combating armed robberies by dangerous

criminals, investigating and arresting those responsible for ATM

bombings.

5.3.2.3 Sibiya states as follows:

"The reality of the matter is that the operation in question was

conducted under the auspices of DPCI National Head Office and they

requested the services of my team because of their training and

capacity".

5.3.2.4 This revelation by Sibiya confirms his knowledge of the operation

that led to the Rendition of Zimbabwean Nationals. He provided

TOMS personnel to assist DPCI National Head Office to carry out the

Rendition.

5.3.2.5 Furthermore, in terms our reading of the annexures and two reports,

Maluleke carried out the operation on instructions of his superiors.
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5.3.2.6 The Rendition was carried out by the members of TOMS under the

leadership of the Maluleke. The First Report suggests that Sibiya not

only sanctioned the operation, but also that he actually participated

in the Rendition. Several statements and affidavits from various

witnesses confirming the participation of Sibiya in the Rendition

were obtained. We deal with these statements herein below for the

sake of completeness.

5.3.2.7 Bongani Henry Yende whose statement is annexed as A4 to the

both reports, states:

"During October 2010 I was nominated to be part of the Task Team

called "TOMS". In full TOMS means Tactical Operations Management

Section led by Major Sibiya who is the Provincial Commander of

Hawks in Gauteng Province. The members of Crime Intelligence who

worked with me at the Task Team were W/O Jawuke, W/O Ndobe

and Constable Campbell.

On 2010-11-05 in the evening I received a phone call from W/O

Makwe of DPCI in Gauteng who was also part of the Task Team

"TOMS" that Major General wanted us to meet at Fourways to go

and search for suspects in a case which a colonel was killed…..

At our arrival at Fourways Shopping Centre W/O Makwe introduced

two African Males as our police counterparts from Zimbabwe Police.

At the time W/O Makwe introduced the two policemen from

Zimbabwe, I realised that the Colonel that was killed was from

Zimbabwe and not from South African Police. W/O Makwe informed

us that the two police officers came to us via the office of Dramat

who is National Head of DPCI. Maj Sibiya was sitting in a navy BMW

vehicle busy on his cell phone and I could not greet him".

5.3.2.8 Petros Jawuke whose statement is attached as A5 to both reports.

At paragraphs 2, 9 and 10 of his statement, Jawuke states:
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"During 2010 I was nominated to be part of a Task Team called

"TOMS" in Gauteng Province and the team operated under the

command of Major Sibiya who is the Head in Gauteng Province.

Four suspects were detained at Orlando SAPS on 2010-11-06. I do

not know how Pritchard TSHUMA and Shepherd TSHUMA are related.

The operation of the 2010-11-23, started during the night of the

2010-11-22 until early hours of the 2010-11-23.

I saw Maj Gen. SIBIYA in the second operation, however I also

heard that he was present in the first one. I also never saw Maj. Gen

SIBIYA assaulting any of the suspects. That's all I can state at this

stage."

5.3.2.9 Shepard Tshuma whose statement is annexed as A1 to the both

reports. Shepard was giving an account as to what transpired during

the operation of 5 November 2010. Shepard states the following in

relation to Major Sibiya.

'Few minutes Cowboy asked where must we be detained and one

police office said we must be taken to Randburg and the other one

said we must be taken to Krugersdorp. Whilst they were busy

arguing about the place to be detained, one police officer said they

better ask Sibiya at that time, I didn’t know who Sibiya is, but later I

saw him coming out from a certain black BMW and he gave them

instructions to take us to Orlando SAPS."

5.3.2.10 Maqhawe Sibanda whose statement is annexed A2 in both

reports. He states the following in relation Sibiya's involvement in

the operation of that 5 November 2010.

"I later knew some of the police officers who were busy assaulting

us. They call themselves with their name, it was cowboy the one

who was wearing a cowboy hat, Nkosi, Leburu who was a coloured. I

only manage to know the above but I can able to identify others if

given permission to do that.
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After we were beaten by the police, they started arguing about the

place to be detained. One of the police mentioned Randburg the

other mentioned Krugersdorp until the other decided that Sibiya

must give directions."

I saw Sibiya coming out from the Black BMW and gave instructions

to be taken to Orlando SAPS and they took us to Orlando SAPS.

Arrived at the Police station in the yard I was following Shepard and

saw Leburu (coloured police officer) taking the money at the back

pocket of the trouser of Shepard."

5.3.2.11 The aforesaid statements by the eye witnesses from Crime

Intelligence confirm that the operations on 5, 22 and

23 November 2010 were carried out in connection with the murder

and robbery case that took place in Zimbabwe where a Police

Superintendent was killed. This conclusion is confirmed by the

presence of Zimbabwean Police officials during operations.

5.3.2.12 The above statements were made under oath and are from the

Zimbabwean nationals as well as members of Crime Intelligence who

claim that they all saw Sibiya at either the first or second operation

of the Rendition.

5.3.2.13 As mentioned earlier in this report, an analysis of the cell phone

records of Sibiya purportedly does not place him at the scene at the

first operation in which he is alleged to have participated. However,

it is not clear whether, solely on the basis of the aforesaid analysis

of cell phone records, that Sibiya can be said to be placed in Pretoria

in respect of both the first and second operations, in light of the

consistent eyewitness testimony which places at the scene of both

operations. Although the inference is drawn from the analysis of cell

phone records that Sibiya was in Pretoria, the most that can be

concluded in this regard is that Sibiya's cell-phone was located in

Pretoria at the relevant times. Whether Sibiya was in the same

location at that time is an assumption, and given the weight of

eyewitness evidence to the contrary, would be a questionable

conclusion.
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5.3.2.14 It is our view that there is a clear contradiction between the

conclusion to be drawn from the evidence of the eye witness

discussed above, which places Sibiya in Diepsloot at the time of the

operations, and the analysis of cell phone records which infers that

Sibiya was located at Pretoria in Sunnyside at the time relevant

times.

5.3.2.15 It is our view that this contradiction should be tested and weighed

by the NPA and or a court of law. We cannot discount one piece of

evidence against the other. Neither can we recommend that certain

weight be placed on certain evidence or recommend that certain

piece of evidence be disregarded, without it having been tested in a

court of law or some forum.

5.3.2.16 Further to the above, the mere allegation that the members of Crime

Intelligence have conspired against Sibiya by giving their eyewitness

testimony can never be a rational basis to discount their evidence,

or to fail to test the credibility of these witnesses or the veracity of

their versions against the contrary evidence and conclusions which

lead from the analysis of cell phone records.

5.3.2.17 According to our investigation we have established that the analysis

of cell phone records serve two purposes. First, to assess the specific

location of a phone at a certain time and secondly to assess the trail

of communications for which the cell phone was utilised. In terms of

the first assessment, Sibiya's cell phone records place his cell

phones at Sunnyside in Pretoria. According to this, Sibiya was not

present at any of the operations as alleged by the eye witnesses.

5.3.2.18 The second assessment of Sibiya's cell phone records shows that

Sibiya communicated with officers who were involved in the

operation, one of which is Maluleke and sent 30 smses to Dramat at

the 0825515311 number during various milestones of the Rendition.

Khuba records in the First Report that Dramat never responded to

any of the smses from Sibiya.
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5.3.2.19 In our view there is a prima facie case of kidnapping and defeating

the ends of justice or obstructing the administration of justice to be

made against Sibiya. It is our view that he knew about the operation

that led to the Rendition. He provided a team of police officers to

search and arrest the Zimbabwean nationals suspected of killing the

Superintendent form Zimbabwe. As the provincial head of DPCI he

sanctioned the Rendition. He allegedly gave directions to the

members of TOMS on where to detain the Zimbabwean nationals.

The cell phone records show detailed communications between

Sibiya and Maluleke and Dramat despite the latter not responding to

the smses.

5.4 The circumstances under which the Second Report and the docket was

handed to the NPA and what happened to the docket whilst in the

NPA’s possession

5.4.1 According to Mosing the NPA's involvement in the matter was called for in

the early possiblestages of the investigation into the Rendition. Further,

the former Minister of Justice and Constitutional Development, the

Honourable Jeff Radebe addressed a conference of Senior Managers of

the NPA during 2012 wherein he called for the allegations into the

Rendition to be investigated, as the Government was concerned about

the possible violation of international law during the Rendition.

5.4.2 It is against this backdrop that the Special Projects Division in the office

of the NDPP was requested to provide guidance to the IPID investigating

team led by Khuba. The Special Projects Division team was headed by

Mosing assisted by Moeletsi. The team met with Khuba sometime in July

2013. The team produced the Preliminary Report into the Rendition on

22 October 2013. Mosing and Moeletsi advised Khuba to conduct further

investigations into certain aspects of the report.

5.4.3 On 12 November 2013, Mosing addressed an internal memorandum to

the NDPP and the DNDPP. This memorandum sought to provide an

update on the progress made by the Special Projects team and the

investigating team led by Khuba. The memorandum goes on to say that
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there was outstanding evidence that Khuba and the team had to obtain or

gather in order to finalise the Preliminary Report.

5.4.4 According to Mosing, the outstanding information related to the warning

statements from Dramat, Sibiya and Maluleke, an analysis of the cell

phone data, as well as a report on the analysis of vehicle tracking

information of the members involved in the operation during the

Rendition.

5.4.5 The investigation team finalised its investigation on or about 22 January

2014 and compiled a report with final recommendations. This was a final

report on the investigation in the Rendition. It was handed to the Special

Projects team so that the NDPP could make a decision to either prosecute

or not prosecute those implicated in the report.

5.4.6 On 13 February 2014 Mosing addressed another internal memorandum to

Jiba and Chauke, indicating that the investigations had been finalised and

that the report from IPID had been submitted for the purposes of

considering the merits of the case. This internal memorandum also

enclosed the docket comprising of two lever arch files, together with

other files containing the cellular phone data and evidence obtained from

a computer belonging to the DPCI.

5.4.7 According to Chauke the receipt of the internal memorandum from

Mosing on or about 14 February 2014 was preceded by a meeting

wherein the NDPP advised Chauke to consider the docket and take a

decision in regard to same. Chauke was assisted by Advocate Van Zyl

who is the Deputy Director of Public Prosecutions for South Gauteng.

Subsequent to the internal memorandum from Mosing, the docket was

handed to the office of Chauke for a decision on whether to prosecute on

the matter. According to Chauke before his office could even make a

decision on the matter Khuba and Angus from IPID collected the docket

from Advocate Van Zyl's office on 7 March 2014 and signed a receipt

thereof. It bears mention that this occurred shortly after McBride was

appointed as the executive director of IPID. According to Khuba, he

collected the docket following an instruction from McBride for him to do

so.
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5.4.8 On 18 June 2014 Advocate Van Zyl telephoned Khuba requesting the

docket from the latter. Khuba told him that McBride had instructed him to

return the docket to the NDPP and that this has been done. Khuba did not

give or specify the date by which the docket was returned to the NDPP by

himself. We are advised that Advocate Van Zyl telephoned Khuba, for the

second time, to enquire about the docket which his office has not

received. Khuba told Advocate Van Zyl that it was never his (Khuba)

intention to return the docket to Advocate Van Zyl anyway.

5.4.9 We are advised that in light of this information from Khuba, Advocate Van

Zyl telephoned Mosing to enquire whether the docket had been returned

to the office of the NDPP. Mosing advised him that the dockets were

never returned to him.

5.4.10 According to Chauke he addressed a letter on 3 July 2014 to the NDPP

informing him about the above sequence of events regarding the docket.

We are advised that the NDPP officially responded to the letter on 20

August 2014 indicating that the NDPP is in a process of considering the

matter and that Chauke may close his file.

5.4.11 Sometime in December 2014, the NDPP enquired from Chauke about the

case and wanted to know whether the latter was still involved in the

matter. Chauke was surprised by this enquiry from the NDPP as according

to him (Chauke) he was instructed by the same NDPP to close his file on

the matter. Chauke advised the NDPP that he had since close his file on

the matter and was not dealing with it anymore.

5.4.12 We also consulted the DPP for North Gauteng, Mzinyathi in relation to this

aspect of our investigation. Mzinyathi told us that he received a telephone

call from the NDPP on or about 10 January 2015 asking him about his

knowledge of the Rendition. Mzinyathi told the NDPP that he did not have

a clue of what the NDPP was talking about. According to Mzinyathi the

NDPP told him that he had received the docket in the matter from Chauke

and that the matter fell under Mzinyathi's jurisdiction because Diepsloot

was under Atteridgeville which fell under North Gauteng DPP. On the day

this call was made, Mzinyathi was on leave. He only returned from leave
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on or about 13 January 2015. Shortly after his return, the docket was

delivered to his offices.

5.4.13 Mzinyathi spoke to his colleague the DDPP for North Gauteng, Baloyi

regarding the docket and informed him that they must formulate a view

on the matter. According to Mzinyathi sometime in March 2015 he

received a report (being the Second Report) from the NDPP. This report

summarised the statements in the docket and made its own

recommendations as to who should be charged. Before Mzinyathi made

his own recommendations, he approached the NDPP to understand

certain things. The NDPP told him that there was a First Report and that

he should read it as well. The NDPP provided him with a copy of the First

Report. Mzinyathi shared this First Report with Baloyi and they discussed

the potential charges to be brought against those implicated in the

report.

5.4.14 Mzinyathi and Baloyi finalised their reading of the docket and the two

reports and made recommendations on who should be charged and

prosecuted. They sent their recommendations to the NDPP on 13 March

2015.

5.4.15 We are advised that on 31 March 2015 the NDPP wrote another letter

to Chauke informing him that matter has been referred to Mzinyathi, who

has recommended that all the accused including Dramat and Sibiya be

prosecuted for inter alia kidnapping and defeating the ends of justice.

This letter attached the letter addressed by Mzinyathi to the NDPP on

13 March 2015.

5.4.16 We are advised that the aforesaid letter from the NDPP inter alia states

that the matter must be returned to the DPP South Gauteng because it

now falls under the jurisdiction of the DDP South Gauteng since 1

December 2014. As from that date Diepsloot fell under the South

Gauteng in terms of the Government Notice No 861 of 31 October 2014.

5.4.17 According to Chauke on 1 April 2015 he received a box consisting of the

docket with a letter containing Mzinyathi's recommendations. On even
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date he received a letter from the Head of National Prosecution Services

to conduct specific investigations in the matter.

5.5 Any other matter that might come to your attention during the

investigation which is relevant to your conclusions and findings

5.5.1.1 In the context of the sequence of events described at 3.2.2, we have

specific concerns that remain unanswered, as to how the docket was

dealt with after it was received by the NDPP. These concerns are as

follows-

5.5.1.1.1 in February 2014 the NDPP referred the matter to Chauke, the

DPP for South Gauteng at a period when Diepsloot fell under

the jurisdiction of the DPP for North Gauteng. This amounted to

a transfer of jurisdiction in terms of section 22(3) of the

National Prosecuting Authority Act;

5.5.1.1.2 in April 2014, the NDPP accepted the docket back from McBride

without having withdrawn the jurisdiction from Chauke;

5.5.1.1.3 in January 2015 the NDPP referred the matter to the DPP for

North Gauteng after he was aware the jurisdiction in respect of

Diepsloot had been changed to fall under the jurisdiction of the

DPP for South Gauteng. This amounted to another transfer of

jurisdiction in terms of section 22(3) of the National

Prosecuting Authority Act; and

5.5.1.1.4 the NDPP failed to take action in respect of the

recommendation made by Mzinyathi on 13 March 2015 but

rather sent the docket back to Chauke to make a decision on

the matter. This amounts to a review by Chauke of the

recommendation made by Mzinyathi. This was done despite

the fact that in terms of section 22(2)(c) of the National

Prosecuting Authority Act, the NDPP himself is authorised to

review a decision to prosecute or not to prosecute taken by a

DPP. There is no authority in the National Prosecuting Authority
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Act which allows a DPP to review a decision taken by another

DPP.

5.5.1.2 The reason that the concerns mentioned at 5.5.1.1 have not been

addressed relates to the fact that the NDPP failed to respond to our

request to meet with him. Interestingly, the NDPP is the only

employee of the NPA involved in this matter who failed to meet with

us in response to a request to meet.

5.5.1.3 In the absence of any explanation regarding the questions raised at

5.5.1.1, it is our view that the role of the NPA in dealing with the

First and Second reports, should be investigated.

6 SECTION D: RECOMMENDATIONS

6.1 Maluleke

For the reasons set out in the First Report, we recommend that both criminal

charges (contravention of the Immigration Act, kidnapping, fraud, forgery and

uttering, defeating the ends of justice or obstructing the administration of

justice, and assault) and disciplinary charges (in his capacity as employee) be

brought against Maluleke in his capacity as an employee.

6.2 Dramat

For the reasons set out at 5.3.1 above, we recommend that both criminal

charges (contravention of the Immigration Act, kidnapping, and defeating the

ends of justice or obstructing the administration of justice) and disciplinary

charges be brought against Dramat in his capacity as an employee.

6.3 Sibiya

For the reasons set out at 5.3.2 we recommend that both criminal charges

(contravention of the Immigration Act, kidnapping, and defeating the ends of

justice or obstructing the administration of justice) and disciplinary charges be

brought against Sibiya in his capacity as an employee.
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6.4 Others

6.4.1 We recommend that W/O Makoe be charged criminally for assault and

that disciplinary action be taken against him in his capacity as an

employee.

6.4.2 We recommend that 'Leburu' Radebe be charged criminally for assault

and disciplinary action be taken against him in his capacity as an

employee.

6.4.3 We recommend that Nkosi be charged criminally for assault and

disciplinary action be taken against him in his capacity as an employee.

6.4.4 We recommend that anyone involved in the fraud and forgery of the

Home Affairs documents which were submitted in support of the

deportation during the Rendition, be charged with forgery and uttering as

well as fraud.

6.4.5 In the absence of any information as to which of the three co-signatories

were responsible for the deletion of information from the First Report, we

recommend that Khuba, McBride and Sesoko be charged criminally for

defeating the ends of justice or obstructing the administration of justice,

and that disciplinary charges be brought against them in their capacity as

employees.

7 Benefit of report

7.1 The views expressed herein are given solely for the benefit and information of

the Minister of Police, to whom it is expressly addressed.

7.2 The views expressed herein are given only –

7.2.1 with respect to South African law in force as at the date hereof; and
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7.2.2 in the context of practices and standards developed under South African

law which have been applied and observed in light of our experience as

South African attorneys.

7.3 No opinion is expressed or implied as to the laws of any jurisdiction other than

South Africa and we express ourselves not to be experts on, or even generally

familiar with, any laws other than the laws of South Africa.

8 Limitation of liability

This report is given strictly on the basis that all and any claims of whatsoever

nature arising as a result of reliance on this report shall only be capable of being

brought and/or instituted (and may only and exclusively be brought and/or

instituted) against Werksmans Inc and its assets, including the proceeds of the

professional indemnity insurance held by it ("PI Insurance"). The directors,

partners, professionals with similar status, consultants and other employees of

Werksmans Inc or any of its affiliates shall not be liable in their personal capacities

for any claim whatsoever arising, directly or indirectly, in connection with the

opinions given in this letter, and no such claims shall be enforceable against their

respective personal estates.

This report was signed on 24 April 2015 at Sandton

__________________________

Sandile July

Werksmans Attorneys


