	ANALYSIS OF PUBLIC COMMENTS ON AGRÉMENT SOUTH AFRICA (ASA) DRAFT BILL, 2013

	CLAUSE
	ORGANISATION
	COMMENT
	DPW RESPONSE

	Tittle
	DHET

M Khudunga
	The title of the Bill as it stands has a potential of creating confusion in that the word “Agrément” (i.e Agrément South Africa) is not an English word and may be subjected to various interpretations, or even misconstrued when coming across it for the first time.

The short title is one critical element of the Act and should be couched in such a way that it gives a clear message of the general content of the Act by being specific to the purpose, objective and scope of the Act.

When writing in English it is desirable to use an English word that can express the context or concept with less risk of confusing the reader.

In essence, the use of plain language is preferred in legislative drafting, in that it gives legal communication that is clear, understandable, accessible, and also user-friendly to everyone, including the man in the street who wish not be perplexed by the language used.

I therefore like to suggest the following title of the Bill for your consideration, or anything close should you be amenable to the concerns raised: “National Agency for Non-Standardised construction related products Bill, 2013”.
	(a)Legislative drafting rules do not require the title to be only in English, but it may be in any other language, eg ESKOM, Transnet.

(b) The short title will reflect the name of the entity.

(c) Noted. Refer to item (a) above.

Noted. The name will not change since it has a value attached to it.


	Clause 1: Definition
	P de Lille
Executive Mayor City of Cape Town

	The definition for "non-standardised construction related products” is vague and undermines the purpose of the Bill. Clarity and detail on which kinds of products will be assessed by ASA will add distinctive meaning to this definition and the Bill.
	Clause 4 (definition for non-standardised construction related products) moved to Definitions (clause 1).
Definition of non-standardised construction related products must be read with the definition for construction related product or system
The range of products to be assessed will be determined through regulations. 


	Clause 1
	Fred Weber  Pr. Cert. Eng., Pr. Tech. Eng.,  MSAIMech. Eng. 

 

(Senior Specialist – Vodacom Technical Facilities Division)

 

(Cell: 082 992 3400) 


	Further to the invitation to provide comment and input to the said bill herewith my comments for consideration and inclusion in the draft Bill;

 

Reference is made to a “Competent Person” who will be appointed to the Board. In the Bills definitions a “Competent Person” is not and must be defined likely, a professionally registered engineer or scientist (as typically defined and complimentary to the Occupational Health & Safety Act and related Regulations) and with relevant experience in the construction industry.  

 

Defining a “Competent Person” will ensure that the following objectives are met;

 

Ensure that RSA’s technical and engineering standards are world-class and are upheld in our country and industry.

Ensure that the Bill is fully integrated and complimentary to prevailing legislation.

Ensure that the Board does not become a haven of permanent employment for incompetent persons appointed only because of their close affiliations with politicians and persons of State with influence.   

Ensure that the purpose and mission of the Agrément South Africa are productively and effectively met and fully realised in the long term.
	Definition of a “competent person” included in Clause 1 
Definition reads as follows:

A competent person means a person who is qualified by virtue of his experience and training.



	Clause 4 and  subclause   6(5) 
	State Law Advisor

Western Cape 

Sollie  Marthinus

	A definition assigns a meaning to a word or phrase and stipulates that throughout the Act, or some specific part of the Act, that word is to be construed as bearing the meaning assigned to it. It is a general rule of legislative drafting that all definitions contained in on Act should be assembled where they are easily found by the reader, namely at the beginning of on Act. A definition presented in the section to which it relates should also be referred to in the general   assembly of definitions found at the beginning of on Act,

It is therefore recommended that the definitions of "non-standardised construction related product" as contemplated in clause 4 and "quality management system" as contemplated in subclause 6(5) should be move to clause 1 of the Agrément Bill.


	Concur. Clause 4 and subclause 6(5) moved to Definitions.



	Section 5a.  
	ASA Board
	The Board felt Value for money was very subjective.
	Removed 

Value for money phrase removed. ASA board doesn’t have expertise to determine value for money. Value for money is determined by the user. ASA will provide the information and the user will determine if its value for money.

	Clause 6
	P de Lille
Executive Mayor City of Cape Town

	Clause 6(1) (e): Powers and Duties
It is not clear how far or to what extent ASA is to assist in 'marketing' certified construction related products in the local and international market. On the face of this provision, it seems that this presents a potential conflict of interest because the certifying body can no longer be considered to be a neutral governing body and thus, potentially undermines its own integrity.

It must be noted that the perception of a conflict of interest is enough to fracture the integrity of an institution. It is therefore suggested that the Minister reconsider this provision in order for ASA to remain an institution of integrity.


	Agrément SA does not market products. It may create an enabling environment for marketing and exhibition of materials or products.

 

	Clause 6
	Mariola Saar Pr. Eng. (Ret.)

Greg Saar gregsaar@iafrica.com
	Power and Duties 6. (1) (c), Linking with international - emphasis should also be placed on mutual benefits and cost savings from the knowledge sharing and eliminating repetitions of the same tests and duplications of assessments – please consider to expand;
	Reciprocal relations are not practical for inclusion in the Bill.
Moved to duties

	Clause 6

sub(5)
	Johan Luyt

083 386 2297

I. T. A Security Co. (PTY) LTD

Cell:  083 326 2293

Tel:   011 967-1327/2124

Fax:  011 967-2123

Fax:  086 580 9007

E-mail:   johanl@itasecurity.co.za

Cell: 083 325 9202
	Page 11 Item (5)

Pages and items should be numbered in terms of SABS ISO9000 viz pages 11 of 40, 12 of 40 etc and items 11.5, 11.6 etc for obvious reasons to prevent pages and data omitted and not accounted for by the recipient.
Page 12 Item (2)

When evaluating systems “fit for purpose” in terms of SANS 10400 Fire Regulations which are defined but often contradicting AND not in line with Physical Security fit for purpose requirements and the Fire Regulations will usually prevail and lives and assets placed at undue risk from criminal attempts during such events. 

SANS 10400 T & S – Emergency Exit Doors must unlock with one movement when pressing a button or push bar and when a security device is fitted and the fire etc alarm activated, which is designed for shopping centres etc public areas, but with trained, organised regular employees such as at Prisons, Banks, High Value Cash Areas, etc, the Criminal threat by far exceeds the Fire Threat and a compromise should therefore be mandated.

Furthermore, not all Fire Departments have the same interpretation of the SANS 10400 “Fire” requirements or the expertise to evaluate and approve the applicable locking mechanism.
Referring such issues to a Rational Design and Assessment Committee or relying on Review Board’s for a discussion, in terms of the act, are costly and time consuming and should not be necessary. 

Mandatory combined “Fire and Physical Security and Safety” requirements enforced by Agrément SA will considerably reduce costs, time, finalisation of works and improve the safety and security of role players, at such controlled high value venues. 

Should you require any further information please contact the writer.
	Noted. Not applicable to the Bill.
Noted. Not applicable to the Bill.
Noted. Relevant to Building Standards Acts, 1977 (Act 103 of 1977)
Noted. Not applicable to the Bill. 
DPW and ASA concur that these comments are not relevant to the Bill.

	Subclause  6(3) 


	State Law Advisor

Western Cape 

Sollie  Marthinus

	In terms of paragraph 6(3) (a) Agrément South Africa may acquire or dispose of property or a right in respect thereof, but ownership in immovable property may only be acquired or disposed of with the prior written consent of the Minister responsible for public works. Although paragraph 6( 1)(f) of the Agrément Bill confers on Agrément South Africa the power to enter into an agreement with a person, entity or organ of the State, whose services are required to achieve an object or perform a function of Agrément South Africa or the Board, the Agrément Bill does not confer on Agrément South Africa the power to enter into an agreement with a person, entity or organ of the State in respect of the acquisition and disposal of property or a right in respect thereof.

It is recommended that subclause 6(3) of the Agrément Bill be amended to include the power to enter into an agreement with a person, entity or organ of the State in respect of the acquisition and disposal of property or a right in respect thereof.


	Addressed under 5.3, which has been further refined by removing “ownership in” under 5(3)(a).


	Clause

7(5)
	State Law Advisor

Western Cape 

Sollie  Marthinus

	It is recommended that the offence created under subclause 7(5) be expanded to include an entity.

	The interpretation act defines a person to include any company incorporated and in common law. Person includes a legal person which in turn includes a legal entity.

	Clause 7
	Claudio Rossi

Ikhaya Futurehouse Systems

+27 (0) 76 173 4804

+27 (0) 12 653 0095

claudio@futurehouse.co.za 
	We would also like more information / comment on the proposed 3 year validity of Agrément Certificate and what that would involve for certificate holders in terms of fees and recertification process every 3 years. 
	Currently the certification is valid for three years and the Bill maintains with the status quo. 


	Clause 7 and 8
	Mariola Saar Pr. Eng. (Ret.)

Grag Saar

gregsaar@iafrica.com
	Section 7. (3) and Section 8. – a 3 year fixed validity period and the subsequent renewal requirement can’t be justified for all cases for which fitness-for-purpose is to be assured; consider change the validity/renewal period to: “ …as and when appropriate”.

3. Standardization link - strengthening this link for economic impact should be added to the Objects to this act.

Subsection (3) (c) “…changes in the national standard” – why this link while dealing with non-standardized products/systems?

Impact on innovation might be negative if cost of certification and its renewal will be perceived by the proponents as too high (and the time too long and the process too cumbersome).  

	While inspection is conducted annually, the three year validity period is based on global best practice.  

Given the holistic approach to assessments, changes to standard aspects of the system or product could influence performance of the whole.


	Subclause  15(4) 
	State Law Advisor

Western Cape 

Sollie  Marthinus

	Subclause 15(4) of the Agrément Bill provides that an investigator, appointed by the Minister of public works to investigate the Board of Agrément South Africa, shall be given access to all documentation or information held by or on behalf of Agrément South Africa. We are of the opinion that subclause 15(4) of the Agrément Bill does not comply with general and constitutional legal norms and if tested against the provisions of the Constitution will not past constitutionality. The Western Cape Government's opinion is informed by the following:

In terms of subclause 15(3) the Minister of public works will be able to designate the investigator to investigate the affairs of the Board, but the same will not have the authority to subpoena a person to produce certain documents. Any power to subpoena a person to produce certain documents will have to comply with the rule of law as discussed in Minister of Local Government, Housing & Traditional Affairs (KwaZulu - Natal) v Umlambo Trading 29 CC (2007) SCA 130 (RSA).

The discretion to appoint an investigator is also not limited in the Agrément Bill. It is not clear when or under what circumstances an investigator could be appointed. The Agrément Bill gives no guidance in this respect.

The principles of legislative drafting dictate that when a law is made, the lawmaker should, as a rule, choose the less far-reaching, or most efficient and effective, method to achieve its purposes. The wording in subclause 15(4) confers very wide powers on an investigator. It allows for an investigator to have access to all documentation or information held by or on behalf of Agrément South Africa, whether same are relevant or not to the investigation or is in the possession of individuals or other entities. It is evident from the aforesaid that subclause 15(4) has far-reaching consequences and goes against the principles of legislative drafting.

Subclause (4) also infringes on the right to privacy as provided for in section14 of the Constitution in that it leaves the door open for an investigator to enter the private residence of an individual whether it is a member of the Board or an employee of Agrément South Africa, in order to obtain access to documentation or information. The Constitutional Court has on various occasions dealt with the right to privacy and the infringement thereof by the legislature.

(i) In Magajane v Chairperson, North West Gambling Board and Others [2006J lACC 8; 2006 (5) SA 250 (CC); 2006 (10) BCLR 1133 (CC) the Constitutional Court held that subsection 65(1) and (2) of the North West Gambling Act, 2001, in providing for inspections without a warrant, were an unconstitutional violation of the right to privacy. The essential elements of the legal framework which the court in Magajane laid down for analysing the constitutionality of subsection 65(1) and (2) were the following:

[a] The right to privacy extends beyond the inner sanctum of the home. However, the legitimate expectation of privacy weakens as one moves away from this inviolable core. In particular, businesses have a lower expectation of privacy in regard to the disclosure of information; and the more regulated a business is, the more attenuated is its right to privacy (par 42-50).

[b] Nevertheless, and in line with United States and Canadian jurisprudence, all inspections mandated by legislation in this country should be viewed as limiting the right to privacy guaranteed by s 14 of the Constitution, even though the inspected person is a regulated business entity and even though the inspection is a routine inspection concerned with compliance (par 52-59).
[c] Accordingly, whenever a statutory inspection power is challenged, it is necessary to undertake the limitation analysis in section 36 of the Constitution to determine whether the limitation of the privacy right is reasonable and justifiable in an open and democratic society, having regard to the considerations listed in section 36 (par 59-61).

(ii) In Mistry v Interim Medical and Dental Council of South Africa and Others ill2m ZACC 10; 1998 (4) SA 1127 (CC); 1998 (7) BCLR880 (CC) the Court held that the existence of safeguards to regulate the way in which state officials may enter the private domains of ordinary citizens is one of the features that distinguish a constitutional democracy from a police state (par 25).

The Court listed a number of respects in which the proprietor of a business generally has a reduced expectation of privacy. Reasonable regulations and inspections are an 'inseparable part of an effective regime of regulation.' The more a business creates potential hazards to the public, the more important and less invasive the inspection. People involved in certain businesses must be taken to know that their activities will be monitored (par 68).
The Court held further that while a warrant requirement might be nonsensical if the statute had provided only for periodic regulatory inspection of premises, as a prior warrant could frustrate the objectives behind the search, there was no reason not to require a warrant for searches that could extend to a private home. The Court emphasised that it would be incongruous to require police officers, who are trained to search homes, to obtain warrants, but not to require the same from inspectors who are not so trained. Also, the Court found that this violation was compounded by the fact that there was not sufficient guidance to the inspectors on the manner in which searches should be conducted. This reasoning applies with equal force to this matter.

(iii) In Dawood and Another v Minister of Home Affairs and Others; Sbalabi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others [2000] ZACC 8; 2000 (3) SA 936 (Ce); 2000 (8) BCLR 837 (CC) it was held that when legislation authorises warrantless regulatory inspections, provision must be made for a constitutionally adequate substitute to ensure certainty in the conduct of the inspections and limit the discretion of the inspectors.
The legislation must sufficiently inform the property owner that searches of the property will be undertaken periodically and for a specific regulatory purpose. The discretion of the inspectors should be limited as to time, place and scope. The legislation must also provide for a manner of conducting searches that accords with common decency and is not more intrusive than is necessary.

It is recommended that subclause 15(4) of the Agrément Bill be amended to align it with the Constitution.
	The case referred to dealt with the MEC’s powers to appoint a commission of enquiry, while clause 15 relates to investigation, and not commissions of enquiry.

Clause 14 must be read in totality. Subclause (1) and (2) provides reasons as to when the Minister appoints an investigator.

Clause 15 is all about investigating non-performance of the Board under this Bill or the PFMA. Subclause (4) must not be read in isolation from Clause 15.

Subclause (4) has been revised and it reads as “An investigator shall be given access to all documentation or information relevant to investigation held by or on behalf of Agrément South Africa”.
Privacy issue may not be applicable because Board members represent Agrément SA which is a public entity. The information requested by the investigator relates to Board member’s functions and compliance with this Bill or PFMA.

Noted.

The writer does not expand on how the right to privacy is infringed by the provisions of clause 15 and why it will not survive section 36 (limitation clause) of Constitution. 

Subclause 4 empowers the investigator an access to all documents, whereas subclause 5 compels the people mentioned to cooperate fully with the investigation. 

Noted. See above response.

All mentioned under subclause (5) are requested to fully cooperate. If the investigator is of the opinion that one of those mentioned under subclause (5) may be keeping relevant information in their private home, the investigator may seek a search warrant in terms Criminal procedure Act. 

Noted. Issue of privacy addressed in the Bill.
Noted. See above comment.
Noted. See above comment.
Noted. See above comment.
Noted. See above comment.
The writer did not advise on how this provision can be amended to be in line with Constitution.

These comments are not relevant to the Bill. The Magajane case dealt with illegal casinos and this Bill deals with an entity.



	Subclause  17(1)  
	State Law Advisor

Western Cape 

Sollie  Marthinus

	Subclause 17(1) provides that the "chairperson designated in terms of section 11(8) holds office during his or her term of office as a member of the Board". The Minister responsible for public works designates the chairperson of the Board in terms of subclause 11(7) and not in terms of subclause 11(8).

It is therefore recommended that subclause 17(1) be amended by the substitution for "section 11(8)" of the "subsection 11 (7)".


	Noted.

Cross reference is incorrect. The reference should be subclause 10(7).



	Clause 18
	Fred Weber  Pr.
	Not enough clarity is given to the decision making and approval processes of the Board. It is recommended that attention be given to this section of the Bill. Giving the Board more decision making power will fully acknowledge the competency and excellence of persons appointed to the board and this is extremely motivational.

The above represents my personal comments and input into making the legislation in the Bill meaningful and sustainable in the long term.
	 The Board decision making process is sufficiently covered under clause 18 and 19, while the decision making powers is covered by clause 6.

	Paragraph 18(4)(d) 
	State Law Advisor

Western Cape 

Sollie  Marthinus

	In paragraph 18(4)(d) reference is made to "subparagraphs (b) and (c)".Subparagraphs in legislation are used when the drafter wants to identify a series of subparagraphs in a paragraph. Clause 18 only contains clauses, subclauses and paragraphs. The paragraphs    do not contain a series of subparagraphs. The reference to "subparagraphs (b) and (c)" in paragraph 18(4)(d) is thus incorrect.

It is therefore recommended that paragraph 18(4)(d) be amended by the substitution for the term "subparagraphs (b) and (c)"of the term "paragraph (b) and (c)".
	Noted.

Replace “subparagraph” with “paragraph”.

	Subclause  21(4) 


	State Law Advisor

Western Cape 

Sollie  Marthinus

	In terms of subclause 21 (4) the Chief Executive Officer of the Board must enter into a performance agreement with the Board on acceptance of the appointment and he or she hold office for a period not exceeding 5 years with the possibility of reappointment according to subclause 21(2). If one has regard to subclauses 21(2) and (4) it is evident that the Chief Executive Officer will only enter into one performance agreement for the duration of his or her term of office. No provision is made in clause 21, or in the rest of the Agrément Bill, for the review of the performance agreement.

It is a fact that the corporate environment is not static and evolves continuously. Having accepted the aforesaid fact, one must assume that the work environment of the Chief Executive Officer will alter to the extent that some of the contents of the performance agreement might no longer be appropriate. If no provision is made in the Agrément Bill for the review of the performance agreement of the Chief Executive Officer, the Board might find itself in a situation where proper monitoring and measuring of performance against set targeted outputs will be impossible.

It is recommended that subclause 21(4) be amended to provide for the regular review of the provisions of the performance agreement of the Chief Executive Officer to align it with his or her work environment.


	Noted. 

It is not necessary for the Bill to state the processes on performance agreement. The process of performance review will be determined by the Board.
Performance agreement will have its own clauses on reviews intervals.

	Subclause 22(2) 
	State Law Advisor

Western Cape 

Sollie  Marthinus
Enq: Sollie Marthinus


	Subclause 22(2) provides that the Board will determine in accordance with a system approved for that purpose by the Minister of Public Works, with the concurrence of the Minster responsible for finance, the remuneration of the staff of Agrément South Africa.

Government has already developed comprehensive remuneration packages to attract and retain skills in the public service. It is not necessary to re-invent the wheel again. It is recommended that the staff appointed by the Board should be remunerated in terms of DPSA guidelines and that the provision of subclause 22(2) be re-assessed.


	Noted.
Remuneration package of staff will be determined by the Board



	Clause 22 (3)
	Mr Edwin Kruger 
Bridge Network Manager
Tel: +27 12 844 8038
Fax: +27 12 844 8200
Cell: +27 83 283 6096
Email: Krugere@nra.co.za 

SANRAL
	My comment on the Agrément South Africa relates to Clause 22 (3) of the Bill. I believe to avoid any doubt in legal terms as to who is referred to as an employee of the State, may I suggest the wording should have the words “or Organ of State” inserted as shown below. This will enable those employed by organisations which are organs of state such as the CSIR, Transnet etc to be seconded even if they are not considered public servants.

(3)”An employee of the State or Organ of State may, subject to .....”

It is, in my view, important that those at the CSIR can qualify to be seconded by the CSIR to Agrément South Africa as has been the case to date
	.

Noted

The clause has been revised to read as “An employee of an Organ of state may, subject to…”



	Clause 24:  Funding and investments
	P de Lille
Executive Mayor City of Cape Town

	It is unclear whether there are guidelines for fees charged by ASA to conduct assessments or whether provision is made for external oversight of tariffs that would be channeled to the coffers of ASA?

It is also not clear whether ASA may waive its fees and if so, under what circumstances, criteria and conditions? It is suggested that an enabling provision in this regard be created.


	Fees charged by ASA for assessment ought to be based on cost recovery basis based on the determination of the Board.
ASA will be empowered to waiver the fees. The circumstances of such a waiver will be determined through rules and regulations

	Subclause  24(5) and  (6) 
	State Law Advisor

Western Cape 

Sollie  Marthinus

	The term "applicable provisions of the PFMA" in subclause 24(6) is very wide and needs re-assessment.
Subclause (5) requires a statement of estimated income and expenditure for the following year but no requirements are provided on the compilation, audit and submission of the annual financial statements. It is recommended that subclause (5) be re-assessed and provision be made for the compilation, audit and submission of the annual financial   statements.

The Agrément Bill states that the PFMA applies to Agrément South Africa. It is not clear whether the entity will be registered in terms of schedule 3 of the PFMA?

	Agrément SA will be governed by provisions of PFMA, as any other public entity.

To be determined by the Minister of Finance as prescribed in the PFMA.

	Clause 27 
	State Law Advisor

Western Cape 

Sollie  Marthinus

	Clause 27 provides that a person is not liable for anything done or omitted in good faith when performing a duty or exercising a power in terms of this Act. It is not clear in the Agrément Bill whether Board members will be indemnified from any claims emanating from the operation of the Board or whether they can be held liable?

It is recommended that the liability of Board members also be addressed in clause 27.

It is recommended that any tariffs / fees provided for in the Agrément Bill must be approved by the National Treasury.


	Addressed.
 Bill has been revised.
Fees will be based on cost recovery basis and will be determined by the Board.

	Clause 27
	ASA Board

Comments sent by Joe Odhiambo (ASA CEO)
	The Board requested DPW look at Beefing up section 27 of the Bill to incorporate the aspect that Agrément undertakes technical assessment of the product. Should the tests be satisfactory the product is approved as fit for purpose if erected in accordance with the certificate. The liability of Agrément ends with the certification of the system as fit for purpose. Agrément cannot be held liable for what happens on site as that is NOT part of the mandate of Agrément South Africa.


	Addressed. Bill revised.

	Clause 28
	Leon Bekker

United Fibre Cement Company (Pty) Ltd

Tel:+27219330052 (Cape Town)

Tel: +27117083016 (Jhb)

Fax: +27 875160592

Cell:  +27 827852807

Website: www.ufcc.co.za
	Agrément SA must make rules in terms of section 28 to determine the processes, procedures and forms for and relating to:-

Approval

Renewal

Amendment

Suspension and 

Withdrawal 

of an Agrément certificate

As a certificate holder we are extremely grateful to be part of the entire process and for the opportunity it's given us as a company to empower other emerging construction companies now 'Licensee' to be able to compete in the market segment of ACM with an ABT system. The question I have;

Our appointment of a Licensee is such an integral part of our certificate, is it sufficient to have this covered in section 28 of the rules of the processes and procedures or could it be referred to under 'Approval' above? Licensees are approved by Agrément SA and are impacted directly by a certificate holder. Our experience has shown that there seems to be a grey arrear around Licensee's and the use of them with a certificate. This would also impact on Section 8 in the same way with 'Renewal of the Certificate'.

Further, the proposed changes have been well documented and trust fellow stakeholders appreciate the value of the Draft Bill 2013.
	Noted.

The development of rules is provided for by subclause 5(1)(b) as well as with section 27.

Agrement SA is not empowered to approve licenses. 

	Clause 29:  


	P de Lille
Executive Mayor City of Cape Town

	I submit that Clause 29 is vague and lacks clarity as to the specific areas over which the Minister has the power to make Regulations. Ancillary and incidental administrative matters may well fall under the powers of the Board in terms of Clause 28 of the Bill. It is suggested that this provision be expanded upon to specifically refer to procedural and administrative clauses of the Bill which merit further detail.


	By specifying areas for regulations will limit the Minister to other areas that may require regulations.


	GENERAL

	
	Claudio Rossi

Ikhaya Futurehouse Systems

+27 (0) 76 173 4804

+27 (0) 12 653 0095

claudio@futurehouse.co.za
	We would welcome finding out more about the status of the legal entity that is being proposed and how this will impact on our interaction with licensees, specifically in terms of liability and practical day-to-day building with the system. We would welcome a meeting / discussion on this.
	Noted.

Agrement SA will address this matter administratively. 

	
	Sbongiseni Ngcobo 

(private)
	I would like to enquire about the training procedure of ECSA. Most of the companies don’t seem to have a proper training system, which makes it difficult when it comes to presentation to ECSA . I would like to enquire about ECSA if it’s non-existing body. Do the mentors follow the proper guidelines in training graduates.

There should be a fine to mentors who are not willing to offer training to the young professionals
	The writer referred to the relevant bodies.



	
	Mariola Saar Pr. Eng. (Ret.)


	1. The Agrément South Africa should rather resort under the Ministry of Science and Technology because the essence of work underlying the certification is scientific in nature (the rest is only the resultant administering). The scientific nature of the assessment processes is, however, nowhere mentioned (refer to section 6.(1) (a) which reads: “ assess, and if satisfied, certify the fitness for purpose…”.  If the nature of the assessment is not scientific, then what is it?


	Noted.

Agrement SA, in part, plays a regulatory role within the construction industry. In this regard, it is ideally placed under DPW. 

	
	David Campbell  PrEng MSc FICE EurIng

Consulting Civil Engineer

Tel = 011-467-8175    

Cell = 082-421-7495


	During my work at NBRI, CSIR (about 1985) I was responsible for investigating and testing Agrément applications.

 

My comments below are based on that experience and the general situation since then.

 

At that time, my industrial experience was more than that of all my line superiors put together.  Inevitably we clashed because they did not appreciate my practical viewpoints.

 

COMMENTS

 

1)  SABS should have the right to determine if an application is already covered by an existing Standard or Code of Practice.  

 

2)  SAICE & CESA should be involved by having the right to appoint members to a Guidance Committee.

 

3)  Technical qualifications and practical experience must be the sole criteria in appointing Agrément staff.  Political affiliation or family background must not be considerations in appointing Agrément staff.  

 

4)  Agrément staff must make frequent, unannounced Site Inspections of all Certificate holders.

 


	Noted. SABS already does the determination.
Noted. If listed as official Voulntary Association, they need to be informed of the appointment of the committee.
Noted. Appointment of ASA staff is based on recognition of required relevant qualifications and years of experience.
ASA makes visit as and when required.



	
	From Property Policy

Joe Lekala
	The word THEREFORE in the paragraph following the long title is usually not used when legislation/draft legislation does not contain a preamble as is the case with this Bill.  In this instance, you may have to couch your introductory sentence thus- BE IT ENACTED.

Clause 7(5) of the Bill appears incomplete in the sense that it creates an offence with no sanction attached to it whilst at the same time there is no separate offences clause in the Bill. When interpreting a provision of this nature it is usually regarded as not creating an offence unless the intention is that it should be read with another currently unspecified law. This does not seem to have been the intention and even if that could be an option it could be cumbersome and create legal uncertainty.

Clause 13(b)- the words after the comma appear to me to be unnecessary since generally, negligence and/or incompetence are not legal pre-requisites before on one may be declared an insolvent. The practical effect of this clause may be that you may have unrehabilitated insolvents on your Board who were declared as such for different reasons than the two stated in clause 13(b).   

Clause 13(f)(i)-I suggest that you insert a comma after the word offence and delete the comma after the year 1994.  As it stands, it may give rise to different interpretations.  
	Noted, Bill to be amended accordingly.

Noted. To be considered when amending the Bill.
Noted

The clause to remain as it is 
Noted. The clause to remain.


	COMMENTS FROM OFFICE OF CHIEF STATE LAW ADVISOR (OCSLA)



	CLAUSE
	COMMENT
	DPW RESPONSE

	Clause 1
	The OCSLA noted the insertion of the definitions of “competent person” and “organ of state” and is of the view that the definitions appear to be in order.
	Noted.

	Clause 5(3) (e) to (g)
	OCSLA is satisfied with the Department’s explanation that the intention of provisions of the clause is not to impose levies, duties or surcharges as contemplated in section 77(1) of the Constitution, but rather to empower ASA to charge for services rendered by it. OCSLA therefore find the provisions of clause 5(3) (a) to (e) to be in order.
	Noted. 

	Clause 6(6)
	This clause creates a penalty and provides that a person who commits an offence in terms of 6(5) is liable on conviction to a fine or imprisonment for a period not more than three years. The clause appears to be in order.
	Noted. 

	Clause 7(2)
	OCSLA noted the new clause inserted as 7(2) which provides that ASA may condone the late application for renewal of an existing ASA certificate and finds the clause to be in order.
	Noted.

	Clause 10(3)
	With regard to the insertion of words “in English and any other official language” to the clause, OCSLA advised that it is not a common practice to specify the language in which a notice must be published in the Government Gazette. Section 6 (3) (a) of the Constitution, on the use of official languages, provides that “…the national and provincial governments may use any particular official languages for the purposes of government…but the national and each provincial government must use at least two official languages”, taking into account the needs and preferences of population as a whole or province concerned must be taken into account.

OCSLA further advised that the Use of Official language Act, 2012 (Act No. 12 of 2012) was enacted to give effect on the use of official languages. The Act provides that every national department must adopt a language policy regarding its use of the use of official language.
	The Department has not adopted the language policy yet, therefore provisions of section 6(3) of the Constitutions were adopted.

	Clause 14 (4)
	With regard to privacy, the OCSLA is of the view that the intention is to ascertain that the investigator will have the authority to gain access to all relevant documentation or information. The subclause does not imply the right to gain illegal access to any premises. The OCSLA concur that it is not the intention of the provision to confer to the investigator the right or implied right to enter the private residence of individuals, be it a Board member or an employee of ASA, in order to obtain access to documentation or information. OCLSA is of the opinion that clause 4(4) will withstand a constitutional challenge.
	Noted.

	Clause 14 (5)

  
	OCSLA advised that the Department should consider dealing with failure to cooperate with investigation, instituted by the Minister, through internal disciplinary procedures rather than “criminalising it” by making it an offence if a Board member, the Board, the Chief Executive Officer, staff of  Agrément South Africa or a person appointed by  Agrément South Africa commits an offence if they wilfully without reasonable cause withholds or  fail to cooperate with the investigation, or refuses, or destroy, or falsifies a record.
	Subclause revised as per OCSLA advice. PFMA applies to ASA, therefore all stipulations of PFMA will be applicable.

	Clause 18 (2)
	The OCSLA concur with the Department’s explanation that the intention for subclause 18 (2) is in the public interest, however cautioned that the clause may be challenged.
	Noted.

	Clause 26
	The OCSLA noted the new clause and it appears to be in order.
	

	Memorandum on the objects of the Bill 
	Few editing suggestion were provided on the Memorandum on the Objects of the Bill, however the OCSLA advised that it appears to be in order.  
	Noted.
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