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Who are the Tier II Holders?

• Amongst the biggest holders of Tier II debt are:

• Mineworker pension funds

• Municipal worker pension funds

• Parastatal pension funds

• Private sector pension funds

• 7 – 8 million pension fund savers affected overall.

• 10 million with exposure to Tier II debt across all banks.

• In contrast – there are approx. 5 million taxpayers.
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Current domestic listed bank debt 

• Tier II debt approximately R63.5 billion of R259 billion listed bank debt.

• Tier II debt is held by institutional asset managers on behalf of clients, 
mostly pension funds.
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Tier II debt is a meaningful and important source of bank funding and 
capital
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Listed Tier II bank debt to be issued 
The ongoing support of South African institutional investors is critical

• Tier II debt redemption/regulatory replacement R58.6 billion.

• New debt expected to be issued R32 billion (assuming 8.5% growth).

• Total Tier II debt issuance expected to exceed R90bn within next 5 years.
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Subordination in the absence of 
liquidation proceedings

Curatorship versus Liquidation

• Curatorship (s 69 of the Banks Act) / Liquidation (s 68 of the Banks Act)

• Curatorship is an alternative to liquidation.  Curatorship’s aim is to restore bank 
to solvency.

• Curatorship proceeds in the expectation that all debts and obligations will 
eventually be discharged, and that the bank will be restored to a successful 
concern.  By choosing curatorship, the Registrar forgoes the power of liquidation 
contained in s 68, at least temporarily.
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Subordination in the absence of 
liquidation proceedings (continued…)

Terms and Conditions of the Tier II Notes

• Condition 5: Claims of Tier II Noteholders will be subordinated to 
those of the Senior Noteholders if ABL were to be dissolved, wound-
up or liquidated.  

• Condition 5 states:

“Subject to applicable law, in the event of the dissolution of the Issuer or if the Issuer is
placed in liquidation or wound-up, the claims of persons entitled to be paid amounts due in
respect of the Subordinated Notes shall be subordinated to all other claims in respect of any other
indebtedness of the Issuer except for other Subordinated Indebtedness.” (our emphasis)
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Subordination in the absence of 
liquidation proceedings (continued…)

Terms and Conditions of the Tier II Notes (continued…)

• Effect of Condition 5:

• The Tier II Notes rank below the Senior Notes only in the event of a 
dissolution, liquidation or winding-up of ABL. In other words, the 
claims of the Tier II Noteholders will be subordinated to the claims of 
the Senior Noteholders if ABL were to be dissolved, liquidated or 
wound up.

• In the absence of a dissolution, liquidation or winding-up of ABL, 
there is nothing in the terms and conditions that would permit ABL to 
prefer the Senior Noteholders over the Tier II Noteholders. 
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Subordination in the absence of 
liquidation proceedings (continued…)

Terms and Conditions of the Tier II Notes (continued…)

• Regulation 38(14)(b)(vi) of the 2008 Regulations and 2012 Regulations of 
the Banks Act states in relation to Tier II Debt that:

“notwithstanding the provisions of any other Act, in the event of the winding-
up of the bank concerned, the capital amount and any related interest cost of the
debt instrument shall not be repaid until the claims of other creditors have been
fully satisfied” (our emphasis)
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Subordination in the absence of 
liquidation proceedings (continued…)

Terms and Conditions of the Tier II Notes (continued…)

• Neither the terms and conditions nor Reg. 38(14) entitle ABL to 
subordinate claims of Tier II Noteholders in the absence of dissolution, 
liquidation or winding-up.

• ABL has not been dissolved, liquidated or wound-up.  Therefore, the 
claims of the Tier II Noteholders could not be subordinated in 
curatorship.
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Subordination in the absence of 
liquidation proceedings (continued…)

S 69 and the Power of the Curator to Subordinate the Claims of Tier II 
Noteholders

• Does s 69 empower the curator to subordinate the claims of the Tier II 
Noteholders in curatorship even though this is not contemplated by the 
terms and conditions or the Banks Act?

• S 69(3)(b):  Minister may empower curator to “make payments, whether in 
respect of capital or interest, to any creditor or creditors of the bank concerned at 
such time, in such order and in such manner as the curator may deem fit.”  This 
section allows the curator to prioritise certain creditors for early payment.

• The power listed in s 69(3)(b) have to be read in conjunction with the other 
provisions of s 69.

• S 69(2C)(b)(ii) provides that the curator may not dispose of ABL’s assets 
outside of the ordinary course of business unless there is a reasonable 
probability that this will enable ABL to pay its debts and become a 
successful concern. – The purpose provision or crux of curatorship.
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Subordination in the absence of 
liquidation proceedings (continued…)

S 69 and the Power of the Curator to Subordinate the Claims of Tier II 
Noteholders (continued…)

• Effect of these provisions:  The curator could not exercise any power he 
has i.t.o. s69(3) to subordinate claims of Tier II Noteholders in 
circumstances not contemplated in the terms and conditions, if such 
subordination means that ABL would not become a successful concern.

• Even if curator had the power i.t.o. s 69(3) to prefer the claims of Senior 
Noteholders over Tier II Noteholders – he could only invoke that power 
to advance the purpose of curatorship – which is to return ABL to being a 
successful concern that can meet all of its obligations.

• Therefore, curator could only prefer creditors for payment if his election 
to do so was rationally related to the aim of making ABL a successful 
concern.  He could not select creditors for payment in the knowledge that 
after he has done so, there will be no prospect of the remaining creditors 
being paid.
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Subordination in the absence of 
liquidation proceedings (continued…)

Conclusion

• Terms and conditions, read with reg. 38(14) and s 69(3) of the Banks Act 
do not entitle ABL to subordinate claims of Tier II Noteholders in the 
absence of dissolution, liquidation or winding-up of ABL.

• Curator would not be entitled i.t.o. s 69 in its current form to subordinate 
claims of Tier II Noteholders in circumstances not contemplated by the 
terms and conditions.
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Constitutionality of the Bill and its 
implementation

Conclusion

• Tier II Noteholders contend that the Bill unjustifiably infringes:
• the rule of law (s 1 of the Constitution)
• the right to equal treatment before the law (section 9 of the Constitution)
• The right to property (s 25 of the Constitution)
• PAJA does not cure the infringement

• Unterhalter SC / Budlender legal opinion:
• A legal opinion in the abstract.
• No analysis of the Tier II creditors’ rights.
• Does not address violation of the Rule of Law
• Does not address retrospective removal of existing property rights

• Consequence of passing Bill:
• Constitutional challenge at enactment; and/or
• Constitutional challenge of restructure.
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Constitutionality of the Bill and its 
implementation (continued…)

Constitutional Challenges

• Challenges to the Bill and its implementation raise serious constitutional concerns.

• Sections of the Bill are liable to challenge if the Bill is enacted and the current Good Bank 
proposal is implemented:  namely s 69(2C) and s 69(3)(j).

• S 69(2C) introduces three new changes:

• First – it removes the requirement that curatorship has to be directed at restoring the 
bank.

• Second – the curator and the Minister will be allowed to consider whether creditors 
are treated equitably or at least no worse off than they would be in liquidation.

• Third – Even if the proposal treats creditors inequitably or worse off than in 
liquidation, it may still be allowed if the Minister decides that that is in the best 
interests of the stability of or confidence in the banking sector.
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Constitutionality of the Bill and its 
implementation (continued…)

Rule of law and proposed s 69(2C)

• The Notes that are in issue are like IOUs.

• E.g. – you lend an acquaintance R100,000.  But she warns you that she also has a 
loan from a bank and that if she dies, the bank will take the money it needs to get 
its money back before you are repaid.

• If she goes into hospital, you should still get paid.

• The Tier II Noteholders agreed to have their claims rank second if ABL was 
liquidated.  That does not mean that it agreed to that position if ABL was placed in 
curatorship.

• The change violates the rule of law.
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Constitutionality of the Bill and its 
implementation (continued…)

Rule of law and proposed s 69(2C) (continued…)

• The constitutional problem lies in the Bill itself.

• Unterhalter SC and Budlender have not dealt with this.

Tier II Committee 16



Constitutionality of the Bill and its 
implementation (continued…)

Equality and the proposed S 69(2C)

• The second challenge is based on the protection of equality before the law.

• S 69(2C) authorises the curator to select some creditors for better treatment – or 
worse treatment – in curatorship, if the Minister thinks that will promote stability 
and confidence in the banking sector.

• Stability and confidence in the banking sector is promoted by planning and 
certainty as to outcomes, not by allowing a free hand to change creditors’ and 
investors’ rights.

• The differentiation may not be underpinned by a rational purpose.
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Constitutionality of the Bill and its 
implementation (continued…)

Equality and the proposed S 69(2C) (continued…)

• The mere prospect of an irrational decision undermines faith and stability in 
banking sector.

• The powers that we are debating are not being given for abstract purposes but to 
enable the ABL curatorship.

• Unterhalter SC and Budlender have not said that the proposal will pass a 
rationality challenge.
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Constitutionality of the Bill and its 
implementation (continued…)

Property rights and the proposed S 69(2C) (continued…)

• The third challenge to s 69(2C) is that it authorises an arbitrary deprivation of 
property.

• The question is whether the deprivation is proportionate or not.

• The Bill provides no guidance on when a deprivation should be allowed.

• Compensation may be relevant.
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Constitutionality of the Bill and its 
implementation (continued…)

S 69(3)(j)

• S 69(3)(j) allows the curator to disregard the bank’s existing contractual 
arrangements and use existing security to secure new debts.

• That may violate the rule of law.  It fundamentally changes the contractual rights of 
the parties after the fact.

• It may also constitute an arbitrary deprivation of property.
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Constitutionality of the Bill and its 
implementation (continued…)

Conclusion

• Tier II Noteholders contend that the Bill unjustifiably infringes:
• the rule of law (s 1 of the Constitution)
• the right to equal treatment before the law (section 9 of the Constitution)
• The right to property (s 25 of the Constitution)
• PAJA does not cure the infringement

• Unterhalter SC / Budlender legal opinion:
• A legal opinion in the abstract.
• No analysis of the Tier II creditors’ rights.
• Does not address violation of the Rule of Law
• Does not address retrospective removal of existing property rights

• Consequence of passing Bill:
• Constitutional challenge at enactment; and/or
• Constitutional challenge of restructure.
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Tier II’s alternative proposals on the Bill

Acknowledge that the Bill is an interim measure  for ABL

Proposal 1: Current Bill with vote under a scheme of arrangement / Consent Rights

• Curator can transfer assets and/or liabilities if that transfer is approved by each class of the creditors 
of the bank under a compromise procedure.

• This gives the curator the required legislative framework within which to effect the proposal but 
subject to the approval of majority creditors.

• Tier II Noteholders would agree to a proposal that they would be prepared to vote for.

• Senior creditors would also vote for proposal but under this proposal all the senior creditors would be 
a single class and can participate in a single vote under s 155.

• This proposal requires removal of the “no creditor worse off” principle and the retention of the 
“deadman” clause.

• NT criticism of this proposal – creditor hold out.
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Tier II’s alternative proposals

Proposal 2: Current Bill with Compensation model as per FSB key Attributes

• In Europe, the Bank Recovery and Resolution Directive (“BRRD”) requires EU Member States to introduce a 
bail-in resolution tool.  EU Member States must implement this into national law by Jan 2016.  England and 
Germany have implemented this already ahead of Jan 2016 deadline.

• Protection is built in for creditors.  There is a requirement that no creditor shall incur greater losses than would 
have been incurred if a winding up or administration / curatorship had been carried out under normal 
liquidation proceedings.

• A valuation must be carried out by an independent person to assess whether shareholders/creditors would 
have received better treatment under those proceedings.

• If the valuation determines that a creditor has incurred greater losses than they would have done in normal 
proceedings, then they will be entitled to payment of the difference in the form of compensation.

• Without such valuation provisions, the curator and Minister will have an unfettered discretion to decide what 
amount to pay creditors.

• NT criticism of this proposal – too complex.
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Tier II’s alternative proposals

Proposal 3: Current ABL specific Bill with Creditor Consent Rights

• Interim measure pending the new bank Resolution Regime

• Apply only to African Bank – the African Bank Amendment Act

• Same as Proposal 1 but will not create a precedent for the Resolution Regime
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Greater returns on Tier II instruments

• The greater return on instruments held by tier II creditors is 
compensation for risk that Tier II Holders assumed in 
liquidation.

• Tier II provides a shield to Senior Debt in that Tier II is 
subordinated in liquidation and will therefore absorb the first 
loss.
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Appropriateness of the Tier II 
investments for pension funds

• Reg. 28 of the Pension Fund Act allows pension funds to invest up to 
75% of assets in equity of corporates, including banks regardless of 
their rating.

• All equity held in African Bank Limited by pension funds has been 
lost.  Equity is always more risky than debt and accordingly it is more 
prudent to invest in Tier II debt than in equity.

• The Tier II debt of all major South African Banks is majority owned by 
pension funds and so is the equity.

• Instruments that offer higher returns are important investment tools 
as they allow investors to diversify their portfolios and get exposure 
to instruments that provide different returns.
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Alternative proposal for resolution of 
African Bank

• Tier II submitted an alternative to the current proposal in 
December 2014 as reflected in the Lazard presentation attached.

• This proposal was prepared without any access to information 
and was based on a single entity.  It is only one alternative.

• Creditors have to date still been denied access to the financial 
information of African Bank.  Once the financial information is 
available we can work on other alternatives.

• The important point to note however is that the alternative 
proposal by Tier II creditors does not envisage the use of any 
additional taxpayer money to make the proposal work.
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Taxpayers will gain R5 bn to R7 bn

• Loans advanced to African Bank under the guarantees provided by 
the SARB and backed by National Treasury are expected to be fully 
repaid with interest from the collections on the “bad book” which 
SARB will be taking as security.

• African Bank underprovided for loans and over-stated profits.  
Therefore it overpaid tax to the fiscus of R5bn to R7bn.

• In the normal course of business, future profits would have been 
offset against this tax asset. 

• Splitting the “good” bank and the “bad” bank means the good bank 
will be paying tax to the fiscus that would otherwise not have arisen 
had the profit on the good assets been earned in the bad bank.  
Therefore the South African tax-payer will gain a tax asset of R5bn to 
R7bn through the curatorship and restructure of African Bank.
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Negotiations / Commercial discussions

• Senior Debt to be offered transfer of 90% of debt (plus all unpaid 
interest) to Good Bank, plus retaining residual claim in Bad Bank.

• Tier II holders offered nothing at all.

• Recent talk is that Senior Debt may get more than 90c.

• Tier II have equal rights, but proposed to remain in Bad Bank with a 
deeply subordinated claim with no value.

• Tier II have right to insist on also moving to Good Bank

• However, Tier II are open to a partial settlement of debt at a discount 
to face value
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