FURTHER SUBMISSIONS BY THE CENTRE FOR CHILD LAW ON THE SEXUAL OFFENCES AMENDMENT BILL, ENDORSED BY THE UNDERSIGNED ORGANISATIONS
The Children’s Institute, in its presentation to the Portfolio Committee, acknowledged the concern voiced by some members that there is a perception that the age of consent is being lowered. Although the amendments do not in fact lower the age of consent, public understanding may be enhanced by an inclusion in the amendments of a more explicit statement of the age of sexual consent. The CCL was then tasked with finding a formulation to include something in the Sexual Offences Amendment Bill that clearly conveys that the age of sexual consent is 16 years. This proposal is the product of consultation between the CI, the CCL and other interested organisations. It is endorsed by the organisations mentioned below. 

In order to produce this brief proposal, international comparative research was undertaken which focused on selected countries that all have 16 years as the age of consent: the laws of England and Wales, Scotland, Northern Ireland, Canada, Australia, New Zealand, Botswana, Kenya, Lesotho, Zambia and Zimbabwe.  However, none of these countries state this directly in their laws - one must interpret the law to ascertain the age of consent. It was thus not possible to find any specific examples of how to state this in the law. We have therefore used the structure of the South African Sexual Offences Act itself to frame a way in which to make an amendment to section 57 that is compatible with other phrases captured in our law. Two options are offered for consideration by the Portfolio Committee:
___________________________________________________________________
57. Inability [of children under 12 years and persons who are mentally disabled] to consent to sexual acts
(1) Not withstanding anything in any law contained, a male or female person under the age of 12 years is incapable of consenting to a sexual act.

(2) Notwithstanding anything in any law contained, a person who is mentally disabled is incapable of consenting to a sexual act.

(3) Subject to section 15, a person who is under the age of 16 years may not consent to any acts of sexual penetration.

Or

(3) The age of consent to acts of sexual penetration is 16 years.

___________________________________________________________________
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