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CRIMINAL LAW (SEXUAL OFFENCES AND RELATED MATTERS) AMENDMENT ACT AMENDMENT BILL [B18 – 2014] :
SUMMARY OF SUBMISSIONS – BY CLAUSE

1. Overview
The Portfolio Committee on Justice and Correctional Services called for comment on the Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill from 14 December 2014. This call for comment was:

· Posted on the parliamentary website and also on social media platforms.

· Distributed to stakeholders on the Committee’s database for further distribution in their networks.

· Published in regional and national newspapers.

· Advertised on radio.

· Distributed to members of the Committee for awareness-raising in their constituencies. 

Given the interest in the Bill, the deadline for submissions was extended from 3 February to 10 February 2015. Submissions received after this deadline have also been accepted. The Committee has received a total of 932 submissions.
2. The summary below comprises key comments and recommendations received. Although the Committee considers all submissions it receives, the summary is “by clause” and focuses largely on those that make comments and/or recommendations that contain specific proposals relating to the Bill’s provisions.

	No.
	Name

	17
	Legal Resources Centre

	66
	General Bar Council

	69
	A Wiggins (Logos Assembly of God Belhar)

	191
	Family Policy Institute

	256
	Joshua Generation Church/ Adv Badenhorst

	360
	N Ramdeyal

	372
	Gender and Health Research Unit, MRC ; Adolescent and Health Research Unit, UCT

(Anik Gevers)

	379
	COSATU

	394
	Sonke Gender Justice

	407
	Thoyandou Victim Empowerment Programme

	473
	Childline

	476
	National Association of Child Care Workers

	511
	Women and Men against Child Abuse

(WMACA)

	521
	People Opposing Women Abuse

	921
	Section 27

	534
	Women on Farm Project

	536
	Judicial Alliance of SA

	555
	Kingdom Governance Movement

	556
	Women’s Legal Centre

	563
	Gender Health and Justice Research Unit, UCT

	592
	Amnesty International

	595
	Children’s Institute

	623
	UWC Community Law Centre/ Centre for Justice and Crime Prevention

	663
	Tshwaranang Legal Advocacy Centre

	681
	Children’s Radio Foundation

(Futures Positive Project in Khayelitsha, run with Medicins Sans Fronteires)

	711
	RAPCAN

	745
	Child Law Centre, University of Pretoria

	751
	South African Catholic Bishops Conference

	789
	Molo Songololo Community and Children’s Forums 

	818
	South African Women in Dialogue (SAWID)

	826
	South African Human Rights Commission

	897
	Teddy Bear Clinic for Abused Children

	905
	E Lawrence – medical officer

	911
	GRIP

	921
	Section 27

	927
	Commission for Gender Equality

	? 
	Christian Action Network

	?
	Muslim Judicial Council (written input/submission to be received)


	Clause/section to be amended

ISSUE
	Submission
	Recommendation
	Department’s Response

	General

	Age of consent/
Alignment/

harmonization of the Act with other legislation


	1. Family Policy Institute [#191]
Compares age of sexual consent with age law considers can drive and vote (18 years). 
	The age of sexual consent be increased to 18 years.


	*The  South African Law Reform Commission (SALRC) conceded in its Report on Sexual Offences that age limits are set arbitrarily, but recommended 16 years as the age limit, among others, to promote legal certainty.    The age of consent for acts of sexual penetration  has been 16 years for at least the past 58 years (see section 14 of the Sexual Offences Act, 1957, which section was replaced with sections 15 and 16 of the 2007-Act).  The Department is not necessarily opposed to lifting the age limit to 18 years, but is concerned about the implications insofar as experimentation among adolescents is concerned.  The age group will be extended from the “12 to 16” category to a “12 to 18” category which increases the risk of vulnerable children being exploited by older and more mature children.  

	
	2. Joshua Generation Church [#256]

Other legal restrictions recognise that children under the age of 18 do not have the cognitive/emotional maturity to make decisions responsibly. 
	The age of sexual consent be increased to 18 years.


	*See response in paragraph 1 above.  

	
	3. National Association of Child Care Workers [#496]

The Criminal Law (Sexual Offences and Related Matters) Amendment Act is punitive and violates the best interest’s principle. Criminalisation contradicts the Children’s Act, which promotes open communication and values the decision-making capabilities of children. 
	
	Noted.

	
	4. Children’s Institute [#596]

· Child protection system is overburdened and uncoordinated. This is partly because of inconsistencies in legislation re mandatory reporting of child abuse; inter-agency collaboration; and the establishment of 2 registers.
	
	Noted.  This issue falls outside the ambit of the Bill.  The issue of 2 registers is receiving attention by the Department, in conjunction with the Department of Social Development.

	
	5. Community Law Centre & Centre for Justice and Crime Prevention (#623)

Notes that a number of issues in the Act are problematic in and of themselves, or in relation to their intersection with the Children’s Act, 2005.
	
	Noted.

	
	6. Tshwaranang Legal Advocacy Centre [#663]

· The Act is not aligned with the provisions of the Children’s Act that permit children older than 12 to buy condoms/ receive them free; and to access contraceptives without parental consent. 
· The Termination of Pregnancy Act also allows girls older than 12 to abort without parental consent.
	
	The proposed amendment will address the main criticism against the provisions of sections 15 and 16, namely that they criminalise normal behaviour.  It is submitted that the amendment of sections 15 and 16 will address the apparent contradictions.

	
	7. Molo Songololo [#789]

The Act contradicts/is in conflict with other laws: for example, at the age of 12 children can consent to medical, surgical treatment, HIV tests, request contraception etc.; children less than 12 are incapable of consenting to sex; 12 – 15 year olds are considered capable but not mature enough to consent to sex.
	
	See response in paragraph 6 above.

	Title

	
	Molo Songololo [#789]


	The Bill should have a less cumbersome Title.
	There are a number of provisions of the Sexual Offences Act, 1957 (Act 23 of 1957), which have not yet been repealed.  It does not serve any useful purpose to have two pieces of legislation with the same short title.  It should be kept in mind that the 2007-Act does not deal with sexual offences exclusively, but also aims to regulate certain “Related Matters” such as compulsory HIV testing and the National Register for Sex Offenders.  Amending the short title of the Act will require consequential amendments to other pieces of legislation in order to reflect the new short title.


	Clause 1 “Definitions”

	Child
	1. Women’s Legal Centre [#556]
	Supports the amendment
	Noted.


	
	2. Child Law Centre, University of Pretoria [#745]

The proposed amendment defines child in line with the Constitution.
	Supports the amendment
	Noted.

	
	3. Molo Songololo [#789]

The amendment is in line with the Constitution, the Children’s Act; African Charter on the Rights and Welfare of the Child; and the Convention on the Rights of the Child.
	Supports the amendment
	Noted.

	
	4. Commission for Gender Equality [#927]

· The proposed amendment is in line with the Constitution and removes the conflict between the Act and the Constitution.

· Promotes the equal treatment of all children in the Act: Section 9(3) Constitution does not permit discrimination in the basis of age.
	Supports the amendment
	Noted.

	Sexual penetration
	Community Law Centre & Centre for Justice and Crime Prevention (#623)
The broadness of the definition of ‘sexual penetration’ in the act is important when considered in the light of the offence of rape; it appropriately recognises the seriousness of the range of penetrative acts which may be employed under non-consenting conditions. 
	Definition should not be amended
	Noted.

	Clauses 2 and 3
· Decriminalisation of consensual sexual acts between 12, 13 and 14 year olds (adolescents),
· exclusion of criminal liability for16 or 17 year olds who engage in sexual acts with adolescents, if the age gap is no more than two years

	Sections 15 and 16 

Acts of consensual sexual penetration and acts of consensual sexual violation


	Adverse consequences of decriminalisation
	1. A Wiggins Logos Assembly of God, Belhar [#69]

· Sex should be enjoyed within marriage by mature adults. 

· Sex between children is not normal and sexual activity between children of this age group should be illegal.
	Does not support the amendments
	Noted, however the Bill aims to give effect to the Constitutional Court’s judgment in terms of which it was established that the criminal law should not be used to criminalise normative sexual experimentation among adolescents.  The Constitutional Court pointed out in paragraph 3 of the judgment that the case is not whether adolescents should or should not engage in sexual acts.  It is submitted that the criminal law is therefore not the appropriate tool to address the concern that has been expressed.


	
	2. Family Policy Institute [#191]
· The Constitutional Court’s ruling depended too heavily on ‘academic expert’ opinion and not sufficiently on spiritual and family-centred points of view.

· Rejects the notion of sexual experimentation/expression as a normal part of adolescent behaviour.

· Early sexual activity is an indication of a lack of parental supervision and/or family breakdown. 

· Adolescents below 16 years are not emotionally/psychologically mature to make decisions regarding sexual activity. Best interests’ principle should not only protect children from abuse, exploitation and harm but also ensure that they understand the consequences of bad choices. Premature sexual activity is a choice that children need guidance on. 

· Concerned that the amendment would increase children’s vulnerability to be lured into pornography, as if decriminalise consensual sex between adolescents the filming and distribution of these sexual acts may be deemed legal, providing pornographers with a legal loophole.

· Concerned at availability of on-line porn in South Africa, and exposure of children to online explicit material normally deviant behaviour. Decriminalisation will only exacerbate this trend, not curb it.

· Government and civil society need to work to restore the family unit.

· Government must make use of the criminal justice system to engender respect for the law and restore order in society.
	Does not support the amendments 

Recommends that:

1) The age of consent be increased to 18 years.

2) Legislation also compels the Department of Social Development (DSD) to intervene in cases where 12 to 16 year olds engage in sexual activity.
	*See response in paragraph 1 above.  
*Intervention:  The recommendation is overbroad and should ideally have been qualified.  It should be kept in mind that “sexual acts” in terms of the Act encompass both definitions of “sexual penetration” and “sexual violation” which relate to a large number of activities, from penetration to mere direct or indirect contact between the lips of two persons.  To expect the DSD to intervene in all cases of “sexual activity” is simply not practically possible.  That some form of intervention may be necessary in certain extreme cases cannot be denied, but care should be taken not to infringe on the right to privacy without the necessary justification. 
Intervention, in the case of abuse, has been provided for in the Children’s Act and it is submitted that the provisions in that Act do not have to be complemented by a provision that provides for intervention in the 2007-Act.

	
	3. Joshua Generation Church [#256]]

· Although agree that children should not be criminalised for engaging in sexual conduct outside of marriage, given risks of sexual experimentation Parliament should not legislate to facilitate or encourage adolescents to engage in consensual sex: Lists risks such as teenage pregnancy, abortions, increased dropout rates among girls; higher unemployment rate; HIV/AIDS and other STDs; higher cervical cancer rate; various psychological/emotional and/or social risks (including low self-esteem, reputational damage, labelling).

· Argues that other legal restrictions recognise that children under the age of 18 do not have the cognitive/emotional maturity to make decisions responsibly.  

· A further concern is that where an older child forces a younger child to have sex, the younger child will need to prove that he/she has not consented.
	Recommends that 

The age of consent to consensual sex should also be 18.

If the amendments are necessary, then they should be done in a morally responsible way that, for example the provision of mandatory counselling (and not punitive treatment) re the harmful effects of premature sex in the event of punitive treatment.

	*See response in paragraph 2 above.  


	
	4. Kingdom Governance Movement [#555]

· Parliament should adopt a narrow interpretation of the CC’s judgement and go no further in its amendments than what is absolutely necessary.

· Parliament should consider whether it is morally correct for minors to engage in consensual sex or sexual acts taking into account the physical, emotional/social and spiritual consequences of such activities.


	· Does not support decriminalization.

· Parliament should find a creative solution that does not legalise consensual sex by minors, without treating them as criminals – propose application of corrective measures such as use of a special children’s court.
	*Noted.
*It has been established by the Constitutional Court that the criminal law is not the appropriate measure to educate children regarding sexual activities.  It is accepted that greater emphasis should be placed on education by various institutions if existing educational programmes are considered  to be inadequate to inform children about unacceptable behaviour.



	Reporting (section 54)
	Justice Alliance of South Africa [#536]


	Recommends that section 54 of the Act be amended:

“A person who has knowledge of a child under 14 years having penetrative sexual intercourse may (must?) report the matter to a designated child protection organization or to the provincial department of social development, who shall thereafter follow the procedures set out in in section 110 of the Children’s Act, 2005. 
	See Chapter 7 of the Children’s Act, particularly section 110 which deals with the reporting of abused or neglected children in need of care and protection.  These provisions already cater for what Justice Alliance of South Africa suggests.  The Department is of the view that mechanisms to deal with children who require assistance should not be dealt with in a law which is essentially dealing with the criminal law.  Section 54 of the Act deals with the reporting of criminal acts (sexual offences) to the police and should stay that way.

	Adverse consequences of criminalization/support for decriminalization/need for preventative measures


	· N Ramedeyl [#360]

· Children are sexually active but unaware of the statutory rape laws.

· Wrong to prosecute a child where unaware of the law.

· Has found that it is common for the family of the girl to place pressure on her to report the boy, although on investigation she was willing.
	Supports the amendments


	Noted.

	
	· Dr A Gevers [#372]

· Sections 15 and 16 in their current form contribute more to increasing adolescents’ vulnerability than to protecting them from harm by restricting caregiver and institutional support and guidance, as well as contributing to lower levels of help-seeking by adolescents.

· The sections potentially curb healthy normative development which can have long-lasting impacts.

· In a country with high rates of sexual violence, every attempt should be made to promote healthy, safe, consensual sexual behavior and prevent unhealthy violent behavior

· Establishing healthy norms as early as possible is likely to avert later problems and contribute positively to individual and community health and well-being.
	Supports the amendments.
	Noted.

	
	· Sonke Gender Justice [#394]

· Criminalisation inappropriate response.

· Criminalisation violates children’s rights.

· Nor has criminalization been effective in delaying/preventing adolescent sexual activity and instead causes harm by labelling/stigmatising children.

· Children need to receive support, guidance, advice and services relating to their sexual and reproductive. Causes harm, stigma and is a barrier to adolescents wanting to access sexual and reproductive services.
	Supports amendments both decriminalizing consensual sexual conduct between children below the age of 16 years, as well as the provisions that provide for a two-year age gap defence in circumstances where a child of 16 or 17 years engages in conduct with another child who is under the age of 16.
	Noted.

	
	· Thoyandou Victim Empowerment Programme [#407]

Children should not be prosecuted and traumatized for expressing natural sexual feelings (consensual).
	Supports amendments

· Should educate/sensitise/guide children and communities on what needs to be done to steer children in right direction
	Noted.
Measures mentioned do not fall within the ambit of the criminal law.  It is therefore not feasible to regulate such matters in terms of the criminal law.


	
	· Childline [#473]

Discusses the adverse consequences sections 15 and 16 criminalizing consensual sexual activity between adolescents. Criminalisation:

· Prevents children from accessing services, in particular health care services and counselling. Involved in child death review project in KZN and the most frequent death review category was death of foetuses, some viable, where a young mother has had an illegal termination and/or concealing the birth of foetuses.

· Has not reduced teenage pregnancy or HIV infection among young teenagers.

· Distorts normal sexual exploration among adolescents.

· Results in police spending time and valuable resources investigating consenting teenage sexual behaviour.

· Prevents openness and creates fear in seeking out the appropriate information to make responsible decisions. 

· With the mandatory reporting provisions acts as a barrier to parents, caregivers and counsellors discussing a child’s sexuality.

· Creates stigmatisation and exposure to processes that are rarely handled in a manner that are in their best interests.
· Is counterproductive to the development of responsible adult sexual behaviour.
	Supports amendments

Recommends further that:

· Parents, caregivers, NGOs create safe spaces to enable discussion of sexuality and behaviour with teens to facilitate healthy choices.

· Prevention and early intervention programmes be developed and implemented to facilitate development of responsible sexual behaviour.

· Some respondents suggested that schools and religious organisations develop and implement positive sexuality programmes for children and youth.

· Platforms for anonymously asking questions and obtaining appropriate information on responsible sexuality should be created for children/young people.


	Noted.
See response to Thoyandou Victim Empowerment Programme above.



	
	· National Association of Child Care Workers [#476]

Discusses the adverse consequences of sections 15 and 16 (criminalizing adolescent sexual conduct):

· Research indicates that there is a direct link between poverty and risky sexual behaviour. Have identified risk factors as a lack of basic needs, poor housing, school dropout and transactional sex. Exacerbated by high rate of HIV/AIDs deaths in poor communities. Adolescents lack adult attention, and loneliness makes them more susceptible to peer inclusion, sexual and drug experimentation and engagement in high risk behaviour. Many engage in consensual transactional sex to address poor home and financial circumstances. Poor housing impacts on privacy and leads to exposure to sexual intimacy between adults. This encourages experimentation and the desire to know about sex prematurely.

· Criminalisation further discriminates against children who are already most at risk, impoverished and least serviced. 

· Adolescent curiosity is developmentally appropriate and adolescents should not be made criminals for doing what is appropriate. 

· Adolescents will lose their trust in adults, undermining the fabric of society.

· Criminalisation also promotes stigmatisation and isolation, preventing adolescents from accessing services, advice and resources that could help them make healthy decisions.

· Government and civil society should ensure resources, skills, programmes, and knowledge are provided to delay sexual activity and enhance sexual responsibility.
	Supports proposed amendments as correctly placing the emphasis on preventing abuse of children by criminalising adults engaging in sexual activities with adolescents even where there is consent.

Recommends that 

· Current social protection services are strengthened, including encouraging school enrolment and attendance; greater access to better reproductive healthcare; and further deployment of empathetic social services workforce empowered to gain the confidence of adolescents.

· More rigorous life skills empowerment opportunities are provided.

· Care givers are strengthened economically to reduce household economic vulnerability.

· There is continued development of a workforce that works in the life space of adolescents, including home, school and community.

· Rigorous parenting skills workshops are provided that respond realistically to parenting difficulties in poor communities.


	*Noted.
* Measures mentioned do not fall within the ambit of the criminal law.  It is therefore not feasible to regulate such matters in terms of the criminal law.



	
	· Women and Men Against Child Abuse [# 511]

· Criminalisation exposes children to public humiliation for doing things that are personal and normal for their age group. 

· Exposes children to the criminal justice system; and, if convicted, their names may be placed on the Register. 

· Also prevents access to health care and counselling and (mandatory reporting) discourages communication between children and adults.

· But are not encouraging teenagers to have sex.

· Issue of consent is tricky as teenagers are susceptible to peer and other pressure. They need guidance and support to be empowered to make healthy decisions.

· Research shows that by building good relationships between children and adults, and encouraging open and non-judgemental communication, the age of sexual debut is delayed
	Supports decriminalisation of [consensual] sexual activity between adolescents

Recommends further that 

Schools, health care providers, community structures, churches, etc, are supported to communicate with children about relationships and sexual choices.
	Noted.

	
	· People Opposing Women Abuse [#521]
· In 2010/11, SAPS recorded >50 000 crimes against children: more than  half were crimes of a sexual nature. Sexual abuse leaves scars, and survivors can experience high levels of anxiety which in turn can lead to self-destructive behaviour. 

· Generally child sexual survivors tend to pursue sex recklessly and/or are unable to develop healthy sexual relationships. This behaviour can manifest immediately after the abuse, including resulting in child survivors engaging earlier in consensual sexual activity. 

· Decriminalisation can guard against alienating young survivors, as well as ensure that survivors are not in effect punished for reacting to the abuse they have experienced.

· Argues for comprehensive sexual education – from their experience the intervention programmes should be timed earlier than at present.
	· Endorses the joint submission of the Community Law centre, UWC, and Centre for Justice and Crime Prevention.

Also, recommends that:

· Government plays and is seen to play a more protective role towards adolescents.

· There should be facilitation of parental involvement in programmes designed government/NGOs that provide complete and accurate information to adolescents.


	Noted.

	
	Women on Farm Project [#534]

For consenting adolescents (12 – 15 years of age), sexual exploration and development of healthy relationships normal aspect of development. Although do not advocate that adolescents engage in sexual activities, they should not be criminalised if it is consensual. 

	Supports decriminalization.

Adolescents should be empowered with the necessary tools/knowledge so that they can say no to activities with which they are uncomfortable.


	Noted.

	
	· Women’s Legal Centre [#556]

Argues the disproportionate impact of criminal sanctions for consensual adolescent sexual behaviour on girls.
	
	Noted.  It is submitted that the proposed amendments will now place the emphasis only on those who abuse children, namely, predatory adults.


	
	· Amnesty International [#592]

· Submits that international human rights standards, for example, CEDAW, CRC call for the decriminalisation of consensual sexual activity.

· Criminalisation can impact on rights including rights to free expression, dignity and privacy and compromise ability to exercise other rights such as health.

· The UN Rapporteur has noted that legal restrictions affect a wide range of individuals, “including adolescents seeking access to contraception for consensual sexual activity”.

· The UN Committee on the Rights of the Child noted that “adolescence is a period characterised by rapid physical, cognitive and social changes, including sexual and reproductive maturation; the gradual building up of capacity to assume adult behaviours and roles involving new responsibilities requiring new knowledge and skills”. 

· The UN Committee also has said that the any legal age of consent must closely reflect the recognition of the status of human beings under 18 years of age as right holders, in accordance with their evolving capacity, age and maturity – the concept of evolving capacities balances the requirements that adolescents be protected from sexual harm with recognition that they are right holders whose autonomy increases as they grow older.

· The UN Committee has also asked states to support legislation and policies that provide adequate information and parental support to so that, for example, issues regarding sexuality and sexual behaviour can be discussed and solutions found.

· States should also ensure that adolescents receive comprehensive sexuality education and are able to access youth friendly and quality health care services.

· AI’s recent report on maternal health in SA found that adolescents are often reluctant to access sexual and reproductive health services as they often face stigma (judgemental attitudes and scolding). Argue that imposing criminal restrictions on consensual ex between adolescents may further exacerbate these fears.
· International expert organisations (UNESCO, UNICEF, UNAIDS and the WHO) highlight the importance of comprehensive sexuality education and quality health services to prevent unintended pregnancy, HIV infection, violence and abuse and gender based violence
	Supports the Bill, focusing on clauses 1, 2 and 3 (sections 1, 15 and 16):


	Noted.

	
	· Children’s Institute [#595] 

Consensual sexual acts between adolescents should not be a crime:

· Criminalisation is not an effective deterrent: Evidence suggests that criminalisation does not affect behaviour and is therefore not a good public health strategy.

· Criminalisation violates children’s rights: the present provisions are not in the best interests of children and encroach on the rights to privacy and dignity. Although rights can be limited, this cannot happen if there are less restrictive means available. Argue that there are less restrictive means of protecting children from psychological harm, STDs and pregnancy.

· Children have the right to parental guidance (both in terms of the Constitution and international law): Criminalisation prevents children from approaching adults for guidance, information, contraception and treatment of STDs and HIV. The present provisions inhibit adult support, putting children at increased risk.

· The Constitution provides for the child’s right to family care and parental care – the role of the State is to support families and parents to fulfil their duty to guide children. (The UNCRC also recognises the right to parental guidance).

· Argue that research shows that mandatory reporting and abstinence-only approach is not effective deterrent. Comprehensive sex education programmes have shown an increased likelihood in delaying sexual initiation and reducing likelihood of teenage pregnancy. Argue adolescents should be given appropriate education and guidance from parents, caregivers, schools and health care facilities. 

· Mandatory reporting of consensual sexual activity limits/undermines the ability of health professions to guide, support adolescents and to fulfil their obligations ito the Children’s’ Act (contraceptives) and Choice on Termination of Pregnancy Act. 
	
	Noted.  The proposed amendments aim to expressly provide for normative behaviour and only target those adults who abuse children.

	
	· UWC Community Law Centre/Centre for Justice and Crime Prevention [#623]
	Support amendments to clauses 2 and 3
	Noted.

	
	· Tshwaranang Legal Advocacy Centre [#663]

· Concerned about the unintended consequences of criminalisation of consensual sex, which they argue are felt disproportionately by young girls. 

· Criminalisation can impede access to justice in cases of sexual abuse. To avoid prosecution, young girls are better placed to accuse much older men and accuse them of rape – should they name a young boy of the same age group both will be punished.

· Young girls who are sexually abused may be deterred from reporting as they fear prosecution should the perpetrator argue that it was consensual.

· The present provisions drive adolescent sexual activity underground, discourage safe sex and increases the likelihood of illegal abortions. Fear of criminalisation/prosecution will prevent adolescents from openly seeking the correct information and accessing services.

· The legal obligation on service provides to report adolescents who are sexually active has many consequences – discourages the use of relevant services which can lead to unprotected sex and STDs, HIV and unwanted pregnancies. I.o.w. sections 15 and 16 at present undermine legal mechanisms aimed at protecting adolescents. Young girls are most likely to be affected
	Support amendments to clauses 2 and 3

Recommends that:

· Children between 12 and 16 years not be held criminally liable for sexual acts with each other when these acts are voluntary and consensual.

· 16 and 17 year olds that have consensual sex with an adolescent who is not more than two years younger than them should not be criminalized.

· Adults who engage in sexual acts with adolescents between 12 and 16 years even where there is consent are guilty of an offence.

· Comprehensive awareness raising by the State to accompany any changes that are made so that everyone is fully informed of their rights and obligations. 
	*Noted.  The proposed amendments aim to achieve precisely what has been recommended.
*Noted the Department will by means of the Inter-Sectoral Committee on Sexual Offences and stakeholder departments give the necessary attention to awareness raising.  It is equally important for NGO’s and other institutions to disseminate correct information.

	
	· Children’s Radio Foundation [#681]

· (Futures Positive Project in Khayelitsha, run with Medicins Sans Fronteires [#681]

· Advocates for youth to engage responsibly with their sexual activities. Have found that the youth at the Clinic debate whether it is disrespectful to their culture and adults to speak freely about sex: they feel that this is not a conversation they can start. But many show a desire to make good choices and share their need for candid advice. They wish for a bright future and often wish for a safe space to share concerns and to ask questions when they are getting involved in sexual activity or thinking about doing so. Criminalisation silences this.

· Many youth are unaware of the Act as it stands and regard the Clinic as a safe space to speak of their sexual activities, and can learn at the clinic how to make themselves safe and get help if needed. “It would be unfair to give them the freedom to privacy, and then take it away by putting them through a process where their sharing may have them speaking to officers, prosecutors, and inevitably their parents – this could bring a lot of shame”.
	· Develop and support programmes to empower youth to take responsibility for their lives, communities and their bodies. The CRF model allows youth to tell their stories and to offer solutions on social issues that affect them directly. Should the amendments occur, programs using technology, arts and storytelling have proved effective in engaging young people? Suggest make use of Children’s Parliament, as well as other national media platforms to educate young people about legislation, and as a means to facilitate participation.

· Bring together youth organisations with educational institutions to participate in provincial youth summits. These summits can provide an opportunity for peer to peer dialogue, debate and the engagement of policy makers through panel discussions. Opinions drawn from these events can be used to create a body of oral/written submissions to Parliament that represent youth from all provinces.
	Noted.

	
	15. Child Law Centre [#745]
	Supports the amendments to clauses 2 and 3 (section 15 and 16)
	*Noted.

	
	16. Molo Songololo [#789]

· Criminalisation is not in the best interests of children, and undermines their rights to human dignity and privacy.

· Understands that the Bill is not about giving children/adolescents the right to have sex; reducing the age of consent; or treating children/ adolescents as criminals.

· Don’t encourage children/adolescents to engage in sexual conduct but acknowledge that it happens and argue that this is ‘a normal and natural part of children’s growing up and a necessary part of adolescent development’.  

· Parents, educators and development workers must provide children/adolescents with ongoing guidance, highlighting the consequences and risks, encouraging children to take responsibility and make good decisions.

· 16 and 17 year olds should also be protected from abuse/exploitation by adults.

· Criminalisation can impair normal sexual development – degrades and humiliates
	· Supports amendments to decriminalise consensual sexual penetrative and other acts between adolescents, as well as the extension of the close in age defence to 16 and 17 year olds.

· Also, supports holding older adolescents liable where there is more than two-year age difference
	*Noted.

	
	17. South African Women in Dialogue (SAWID) [#821]

· Does not support criminalisation of sexual conduct between children. 

· Also, given our country’s history of structural violence, the reality of family disintegration, sexual violence, teenage pregnancy and disengaged fathering, there is need of a concerted effort to promote family responsibility towards children rather than abdication of that responsibility to government
	
	*Noted.

	
	18. Teddy Bear Clinic for Abused Children [#897]
	Supports amendments to section 15 and 16

Recommends further that 

· Professionals and parents should provide children with support/guidance about sexuality to be able to make informed decisions without fear of incriminating the child or themselves.

· What is required is open/frank discussion between children and adults about positive sexual behaviour.

· Government departments should invest in parenting programmes to facilitate open dialogue between parents and children.

· Schools should be equipped and empowered to provide adequate education and information through life skills programmes.

· Shift from punitive to preventative approach.
	*Noted.


	
	19. E Lawrence MOH [#905]

· Refers to research regarding the consequences of teenage pregnancy and the priority of preventing this. 

· Submits that criminalisation does not prevent this.

· Programmes should be put in place to delay sexual debut. But should an adolescent decide to engage in sexual activity, he or she should have information to prevent pregnancy, HIV and STDs. 

· Is concerned regarding the impact of mandatory reporting provisions which may alienate adolescents and be contrary to the objective of adolescent friendly health services.
	Supports the amendments to section 15 and 16 of the Act as the present provisions in so far as they relate to consenting sexual activity between certain adolescents put them at risk of harm:
	*Noted.

	
	20. Section 27 [#921]

· The sections in question criminalise a wide range of sexual activities, many of which are regarded by relevant experts as developmentally appropriate.

· Research indicates that criminalisation does not prevent adolescent sexual behaviour but instead discourages adolescents from seeking advice, support and health care services, including HIV testing, as health care professionals will need to report them to the authorities.

· Criminalisation exposes adolescents to public shaming and humiliation.

· Criminal proceedings are traumatic.

· Adolescents will be dissuaded from confiding in their families and will inhibit proper sex and life orientation education. 
· Research shows that to encourage adolescents to wait before engaging in sexual activities, there should be investment in programmes to strengthen families, schools and health facilities to communicate with, provide information on, and services to adolescents about relationships and their sexual choices in a manner that is non-judgemental.
	Supports decriminalization of consensual sexual acts between adolescents between 12 and 16 years.
	*Noted.

	Criminal liability of Children aged between 10 and 12 years of age
	Southern African Catholic Bishops Conference {#751]

Argues that because sections 15 and 16 do not address children between 10 and 12 years of age, children in this age bracket could be prosecuted for engaging in consensual sexual acts. Further, the Child Justice Act sets 10 years of age as the minimum age of criminal capacity.
	Recommends that the reference to 12 years of age in sections 15 and 16 be replaced with 10 years of age.
	*The Department does not support the proposal on the basis of the following: (i) A child under the age of 12 years is, in terms of section 57(1) of the 2007-Act, incapable of consenting to a sexual act.  A person who commits an act of sexual penetration with a child (even if the child was a willing participant) is guilty of rape.  It is in the majority of the cases notoriously difficult for the State to prove absence of consent.   Lowering the age to 10 years will result in many more cases where the State will have to prove absence of consent through the testimony of young and vulnerable children.  This will decrease the ambit and impact of section 57(1) as a protective measure. 
(ii)  Decreasing the ambit of section 57(1) will give rise to the further unintended consequence to the effect that the efficacy of the provisions of the Criminal Law Amendment Act, 1997 (Act 105 of 1997)(“the 1997-Act”), will be negatively affected.  Section 51(1), read with Part I of Schedule 2 to the 1997-Act, requires that an offender who is convicted of rape of a child younger than 16 years must, in the absence of substantial and compelling circumstances, be sentenced to imprisonment for life.  Lowering the minimum age of 12 to 10 years will increase the possibility of more convictions of statutory rape instead of rape.  This will be to the detriment of the administration of justice insofar as the sentencing of offenders is concerned. 
(iii)  The Department is in the process of preparing the report required in terms of section 8 of the Child Justice Act for submission to the Minister.  Without pre-empting what the final recommendation to the Minister will be, it is foreseen that there is a strong possibility that the age of criminal capacity of a child could be raised from the current age of 10 years, possibly to 12 years.  If the SACBC’s recommendation is accepted now the possibility exists that the 2007-Act may eventually end up being in conflict with the provisions of the Child Justice Act if Parliament approves any recommendation by the Minister which might entail a lifting of the age of criminal capacity.  


	Clause 2 

Section 15 Acts of consensual sexual penetration with certain children (statutory rape)

	Section 15(1) 

	Section 15(1)(a)

	Decriminalisation of acts of consensual sexual penetration for adolescents


	1. Legal Resources Centre [#17]
	Supports the amendment. 
	Noted.

	
	2. Justice Alliance of South Africa [536]
	Raise the age of consent for penetrative sex from 12 to 13 years of age. 

Open-minded regarding whether this should apply in clause 3.
	It is not correct to refer to 12 as the age of consent and it is also not clear what justification for the proposal is to raise the minimum 12 to 13 years.


	
	3. Women’s Legal Centre[#556]
	Supports the amendment
	Noted.

	
	4. Gender Health and Justice Research Unit, UCT [#563]


	Supports the amendment
	Noted.

	Criminal liability of children between 10 and 12 years of age
	Southern African Catholic Bishops Conference {#751]

Argues that because sections 15 and 16 do not address children between 10 and 12 years of age, children in this age bracket could be prosecuted for engaging in consensual sexual acts. Further, the Child Justice Act sets 10 years of age as the minimum age of criminal capacity.
	Recommends that the reference to 12 years of age in sections 15 and 16 is replaced with 10 years of age.
	See response to same commentator above.  The proposal is not supported.  In any event it is highly unlikely that prosecutions will be instituted and more likely that other measures, such as diversion will be implemented if circumstances require any form of intervention.


	Sanction: 

Parental prosecution
	Justice Alliance of South Africa [# 536]
	Prosecute parents who knowingly permit children younger than 14 years, to engage in penetrative sexual intercourse.
	This proposal brings to light many of the concerns that were highlighted in the Teddy Bear case and can therefore not be supported.

	Section 15(1)(b)

	Close in age defence
	1. Legal Resources Centre [#17]
	Supports the amendment 
	Noted
	

	
	2. Women’s Legal Centre[#556]
	Supports the amendment
	Noted.
	

	
	3. General Bar Council [#66]
In the case where the close in age defence does not apply for a 16 or 17 year old, the amendment holds the older child liable despite consensual sexual penetration. 

Argue that this is arbitrary and is possible to challenge on a constitutional basis.
	
	It should be noted that the provisions are phrased in a manner which accept that the younger child is the vulnerable one.  The Department is of the view that there is not sufficient motivation by the GCB to depart from this principle.  It is further questionable whether a prosecution will be instituted where the facts clearly point out that the older child was the “victim”.

	

	
	4. Gender Health and Justice Research Unit, UCT [#563]
	Supports the amendment 
	Noted.

	
	5. RAPCAN [#711]

Adolescents aged 15 to 17 years are a peer group as they share the Further Education and Training phase of schooling (Grades 10 – 12). For this reasons peer group relationships between 15, 16 and 17 year olds would be normal and should not be illegal.
	Recommends that the close in age defence be applicable to 15, 16 and 17 year olds (i.e. a three year age gap and not two years).


	The Department is not opposed to the recommendation, but will be guided by the discussions in the Portfolio Committee.  The only real concern in this regard is that the possibility of the exploitation of younger children becomes more of a possibility where the age gap is extended.


	
	6. Southern African Catholic Bishops Conference [751]

· The possibility of criminal liability in the case of 16 and 17 year olds who engage in consensual sexual acts with an adolescent where the age gap is more than two years contravenes the CC  judgement at para 101. 

· Further giving the DPP a discretion to prosecute does not solve the unconstitutionality of the provision.
	
	*In paragraphs 114 and 115 of the judgment the Court expressly refused to “read in” a close-in-age defence for 16 and 17 year old children.  It is therefore questioned whether it could be argued that the four year age difference in respect of children between the ages of 12 to 16 years can automatically be made applicable in respect of 16 and 17 year olds.  The two year age gap provided for has been determined with the aim of protecting vulnerable children against older children.  The Department is not opposed to extending the two year age gap to a three year age, but will be guided by the discussions of the Portfolio Committee in this regard.
*The discretion is not aimed at addressing questions of constitutionality, but is aimed at ensuring that decisions to prosecute, in those cases where the older child falls outside the two year age gap, are taken in a consistent manner.


	
	5. Commission for Gender Equality [#927]

Unfairly discriminates on the basis of age.
	Does not support the amendments as decriminalization should extend to 16 and 17 year olds as well.

.
	*It is not clear what the recommendation entails because the proposed amendments allow for a two year age gap between a 16 or 17 year old child and an adolescent.


	Section 15(2)

	Assignment of authority to prosecute to the DPP and further delegation
	1. Legal Resource Centre (#17)


	Given the constitutional obligation to protect the best interest of children, the responsibility should not be delegated 

OR 

The power to decide whether or not to prosecute should lie with the NDPP, and may be delegated to the relevant DPP who should not be allowed to delegate this responsibility further.


	*The Department is concerned that the centralization of decision making may impact negatively on the finalization of cases.

	
	2. Women’s Legal Centre[#556]

Although agree with retention of the discretion to prosecute, as well as that only the older child can be prosecuted, oppose the reassignment of decision-making authority to DPP, as well as any further delegation. It is an issue of ensuring national consistency in taking the decision to prosecute.
	Recommend that the NDPP authorize any prosecution 
	See above response.

	
	3. Gender Health and Justice Research Unit, UCT [#563]

Queries the right of the DPP (and not the NDPP as previously) to delegate decision making power to prosecute.

Concerned at the proficiency, criteria and consistency with which decisions will be made.

There should be provision for appropriate measures to guide in making the decision whether these children be prosecuted, such as a social workers report or some other psycho-social assessment.

Should the DPP be permitted to delegate his/her discretion to prosecute, propose a regulation that sets out: to whom the decision to prosecute may be delegated; the factors to be considered when making the decision to prosecute; and measures that be put in place to limit the harm of exposure to criminal justice system
	Recommend that the DPP may NOT delegate this discretion.

ALTERNATIVELY

Regulations should prescribe delegation and the factors that would need to be taken into account when authorizing a prosecution.

Recommends also that the decision to prosecute should be regulated and provide for measures to assess/guide the decision, such as an assessment report


	See response above.  It is submitted that regulations may overcomplicate matters and will certainly cause a delay i.r.o the implementation of the proposed amendments.

	
	4. Southern African Catholic Bishops Conference [751]

· The possibility of criminal liability in the case of 16 and 17 year olds who engage in consensual sexual acts with an adolescent where the age gap is more than two years contravenes the CC  judgement at para 101. 

· Further giving the DPP a discretion to prosecute does not solve the unconstitutionality of the provision.
	
	See responses above.

	Clause 3 
Section 16 

Acts of consensual sexual violation with certain children (statutory sexual assault)

	The use of the term sexual violation in the case of consensual sexual acts
	1. Justice Alliance South Africa (#536)

JASA opposes the inclusion of “kissing” in the definition of ‘sexual violation’
	Recommends that kissing” should be deleted from the definition of “sexual violation” where both parties are children
	Proposal is not supported. The definitions in the Act apply to all offences that have been created in terms of the Act. It is quite conceivable that a person may be convicted of statutory sexual assault for having kissed a child in a manner which is unlawful.  The definition of “sexual violation” is very wide to cover all acts which may amount to sexual assault.  The Department opposes this proposal.


	
	2. Children’s Institute [#595]

The use of the term sexual violation is misleading when the relevant sexual acts are performed by consenting people. A dictionary definition of violation means to rape or sexually assault someone. Sexual contact described in terms of this definition only becomes violation when there is no consent 


	· The term ‘sexual violation’ should be replaced with ‘sexual stimulation’, defined as follows;
“sexual stimulation” includes any act which causes –
(a) Direct or indirect contact between the  - 

(i) genital organs or anus of one person or, in the case of a female, her breasts, any part of the body of another person or an animal, or any object, including any objet resembling or representing the genital organs or anus of a person or an animal;
(ii) mouth of one person and – 

(aa) the genital organs and anus of another person, or, in the case of a female, her breasts;

(bb) the mouth of another person;

(cc) any other part of the body of another person, other than the genital organs or anus of that person, or in the case of a female, her breasts, which could – 

(aaa) be used in an act of sexual penetration;

(bbb) Cause sexual arousal;

(ccc)Be sexually aroused thereby; or

(dd) any object resembling the genital organs or anus of a person, and in the case of a female, her breasts, or an animal; or 

(iii) mouth of the complainant and the genital organs or anus of an animal;

(b) The masturbation of one person by another person; or

(c) The insertion of any object resembling or representing the genital organs of a person or an animal, into or beyond the mouth of another person, but does not include an act of sexual penetration, and “sexually stimulates” has a corresponding meaning;
· The substitution requires consequential amendments to the long title of the Act, section 1(1) the definitions of “child pornography” part (c) and pornography part (c); “sexual act”; and sections 1(3), 5(1) and (2); 6, 16(1), 66(2)(a)(vi). ]

· The term ‘violate’ is correctly used and should not be replaced in sections 1 “child pornography” part (l); “pornography” part (k); 18(2)(b)(vi); 24(2)(b)(vi); and 68(1)(b).
	The term “sexual violation” is defined in section 1 of the Act and has been used ever since 2007.  It will not be in the interest of legal certainty to change a well-established definition with something, like “stimulation” which term in itself is not entirely appropriate for purposes of the Act.  The proposal is not supported and is not relevant to the present amendments which aim solely to give effect to the Constitutional Court’s judgment in, among others, the Teddy Bear case.
It simply does not make sense to argue that the definition should be changed from “sexual violation” to “sexual stimulation”, but at the same time to argue that the term “sexual violation” is correctly used in “child pornography”.  Replacing the term “sexual violation” with “sexual stimulation”, but retaining the term “sexual violation” in “child pornography” will require that “sexual violation” will have to be defined, which definition will be a mere duplication of the definition of “sexual stimulation”.



	
	3. Community Law Centre & Centre for Justice and Crime Prevention (#623)

The range of acts included in the definition of sexual violation are extremely wide and covers acts that are sexually appropriate between consenting adolescents (for example, hugging and kissing). 

Where there is no consent, the Act uses the term sexual assault. Propose use of term sexual contact as more appropriate to describe these acts, as there is no violation when, for example, a married couple engages in these acts.
	The term ‘sexual contact’ should be substituted for the term ‘sexual violation’. 
	See response above.

	
	4. Molo Songololo [#789]

Does not agree that consensual sexual acts between teenagers are violations. The term is punitive. 


	Recommends that use of the term sexual violation be reconsidered in section 16 (clause 3) when applied to consensual teenage sexual acts. The Section should be titled and called “acts of consensual sexual nature.
	The provision is aimed at protecting children against predatory adults.  In view of the Constitutional Court’s judgment and the proposed amendments in the Bill there is no reason why the heading to the provision (which in terms of the interpretation of statutes cannot be used to interpret the content and meaning of the provision itself) should be amended.  The proposal is not supported.


	Section 16(1)

	Section 16(1)(a)

	
	Women’s Legal Centre[#556]
	Supports the amendment
	Noted.


	
	Gender Health and Justice Research Unit, UCT [#563]
	Supports  the amendment
	Noted.

	Criminal liability of children between 10 and 12 years of age
	Southern African Catholic Bishops Conference {#751]

Argues that because sections 15 and 16 do not address children between 10 and 12 years of age, children in this age bracket could be prosecuted for engaging in consensual sexual acts. Further, the Child Justice Act sets 10 years of age as the minimum age of criminal capacity.
	Recommends that the reference to 12 years of age in sections 15 and 16 is replaced with 10 years of age.
	 See response to same commentator above.

	Minimum age of consent
	Justice Alliance of South Africa [536]
	Open-minded whether the age of consent also be raised in clause 3 from 12 to 13 years of age.
	 See response to same commentator above.

	Section 16(1)(b)

	Exclusion of criminal liability for 16 and 17 year olds who engage in acts of consensual sexual violation with adolescents
	1. Women’s Legal Centre [#556]
	Supports the amendment
	Noted.


	
	2. Gender Health and Justice Research Unit, UCT [#563]
	Supports amendment
	Noted.

	
	3. RAPCAN [#711]

Adolescents aged 15 to 17 years are a peer group as they share the Further Education and Training phase of schooling (Grades 10 – 12). For this reasons peer group relationships between 15, 16 and 17 year olds would be normal and should not be illegal.
	Acknowledging that the age of consent is 16, recommend that the close in age defence be applicable to 15, 16 and 17 year olds.


	The proposed amendments provide a two year close-in-age defence for 16 and 17 year olds in respect of adolescents.  15 year olds are automatically included in the adolescent (persons 12 years or older, but under the age of 16 years) category.  The proposal is not supported.


	
	4. South African Catholic Bishops Conference [#751]

The possibility of criminal liability in the case of 16 and 17 year olds, who can’t rely on the close in age defence, contravenes the CC  judgement at para 101. Giving the DPP a discretion to prosecute does not solve the unconstitutionality of the provision.
	
	 See response above.

	
	5. Commission for Gender Equality [#927]

· Does not support the amendments as decriminalization is limited to children between 12 and 16 year olds. 

· Decriminalisation should extend to 16 and 17 year olds as well.

· Unfairly discriminates on the basis of age.
	Does not support the amendments.
	The recommendation that “decriminalization should extend to 16 and 17 year olds” is covered in the proposed amendment of section 16(1)(b) of the Act.

	Section 16(2)

	Level of authority and the delegation of that authority to authorize prosecution of 16 and 17 year olds where the close-in-age defence does not apply. 


	1. Legal Resource Centre (#17)


	See recommendations proposed under clause 2 Section 15(2)
	 See response under that clause.

	
	2. Women’s Legal Centre[#556]


	
	―

	
	3. Gender Health and Justice Research Unit, UCT [#563]
	
	―

	Clauses 4 – 10

National Register of Sexual Offenders

	Multiplicity of Registers
	South African Human Rights Commission [# 826]

· Queries necessity/effectiveness/efficiency of multiple offender registers: 

· Children’s Act, 2005: National Child Protection Register and Older Persons Act, Register of Abuse of Older Persons – both responsibility of Min: DSD.

· NRSO, 2007: Responsibility of Min: Justice.


	Recommends that the PC also consider:

· Practical information on how the registers are administered, maintained and updated and whether there is duplication of resources in doing so.

· Possible measures to allow for cross-referencing between registers so that offenders are not able to move to another vulnerable sector.

· Issues of collaboration between specialised units within departments when implementing legislation that affects vulnerable groups.

· Possible consequences should an offender fail to disclose that his/her name is included in the NSRO.

· Whether it is effective to have separate registers instead of a comprehensive register relating to children.
	*The practical proposals could be forwarded to the Intersectoral Committee on Sexual Offences for consideration.  
*Insofar as the “possible consequences should an offender fail to disclose that his/her name is included in the NSRO” is concerned, it is submitted that the Act already makes provision for such consequences to the extent that section 46 provides that an employee who fails to disclose a conviction is guilty of an offence.

The issue of 2 registers is receiving attention by the Department, in conjunction with the Department of Social Development.


	Clauses 4, 5, and 6 
Sections 46, 47 and 48

Disclosure

	Clarification of obligation to disclose
	1. Children’s Institute
	Supports proposed amendments 
	Noted.


	
	2. Child Law Centre [#745]
	Supports proposed amendments
	Noted.


	
	3. Teddy Bear Clinic for Abused Children [#897]
	Supports proposed amendments
	Noted.

	
	4. Commission for Gender Equality [#927]
	Supports proposed amendments
	Noted.

	Insertion of proposed new section 69A in the 2007 Act

	Proposed new provision
	The Department proposes the insertion of a new section 69A in the 2007 Act in order to cater for the expungement of criminal records of children who have been convicted of contravening the provisions of section 15 or 16, or similar offences in terms of any repealed legislation.  For the Portfolio Committee’s consideration:
	
	In its order the Constitutional Court, in the Teddy Bear judgment, directed the Minister “to take all steps necessary to ensure that, when a court has convicted a child under the age of 16 years of an offence referred to in sections 15 or 16 of the Act or issued a diversion order following a charge under those provisions, the details of the child will not appear in the National Register for Sex Offenders and a certificate of expungement is issued directing that the conviction and sentence or diversion order of such child be expunged.”.  The challenge faced in implementing this portion of the court order is that no procedure has been set out by the court in its order on how the expungement is to unfold.  In the Criminal Procedure Act, 1977, in terms of which the expungement of certain criminal records is regulated, certain procedural steps are put in place.  Although, as far as we could ascertain, there are no children who fall into the category referred to above by the judge, it is proposed that the Bill be amended as set out below in order to cater for any case that may surface in the future.

“Expungement of certain criminal records under the Sexual Offences Act, 1957, and this Act

69A.
(1)
Where a court has convicted a person of any of the following offences, the criminal record, containing the conviction and sentence in question, of that person in respect of that offence must be expunged automatically by the Criminal Record Centre of the South African Police Service, as provided for in subsection (2): 

(a)
A contravention of section 14(1)(a) or 14(3)(a) of the Sexual Offences Act, 1957 (Act No. 23 of 1957), if the person was 16 years or younger at the time of the commission of the offence;

(b)
a contravention of section 14(1)(b) or 14(3)(b) of the Sexual Offences Act, 1957, if the person was 19 years or younger at the time of the commission of the offence;

(c)
a contravention of section 14(1)(c) or 14(3)(c) of the Sexual Offences Act, 1957, if the person was 19 years or younger at the time of the commission of the offence; and

(d)
a contravention of section 15 or 16 of this Act if the person was 12 years or older, but under the age of 16 years at the time of the commission of the offence.

(2)
(a)
The head of the Criminal Record Centre of the South African Police Service or a senior person or persons at the rank of Director or above, employed at the Centre, who has or have been authorised, in writing, by the head of the Centre to do so, must expunge the criminal record of a person if that person qualifies for the automatic expungement of his or her criminal record as provided for in subsection (1).

(b)
The head of the Criminal Record Centre of the South African Police Service must, on the written request of a person who qualifies to have his or her criminal record expunged automatically in terms of subsection (1), in writing, confirm that the criminal record in question has been expunged.”.

For the Committee’s consideration please.

	Clause 7 Section 50 

Placement of particulars of child sex offender on NRSO

	
	N Ramedeyl [#360].
	Supports the amendments
	Noted.


	
	Childline [#473]

· Supports the ethos of the CJA, 2008, which established the principle that children in conflict with the law be dealt with by processes that are congruent with restorative justice and rehabilitation.

· Placement can be regarded in some cases as cruel and unusual punishment, as it has lifelong consequences that can close many opportunities.

· Research supports that young offenders are different to adults and are unlikely to reoffend. 
	Supports Child Law Centre’s submission
	Noted.

	
	Women’s Legal Centre [#556]

· Social media plays significant role in the lives of children in current times, and sexting is part of this reality. When a child takes and/or shares a picture of him/herself and/or shares it this is the manufacture, possession and distribution of child pornography. Similarly in the case of recorded material. These are serious offences, and if found guilty of these offences, his/her name must be entered on the Register.

· Young girls particularly are under pressure to be sexually attractive and share explicit photographs/videos of themselves.

· Not in best interests to automatically have their names placed on the Register. Cites example of media report where girl reported ex-boyfriend for sharing picture of her with friends. She would also be liable for prosecution and automatically placed on the Register.
	Support submissions of Child Law Centre and UWC Community Law Centre

Proposed amendments in clauses 4- 10, relating to the NRSO, fall short in complying with the best interests’ principle.


	Noted.

The proposed amendments aim to give the courts a discretion on whether the particulars of a child should be included in the Register or not.  The proposed amendments also afford the child the opportunity to be heard by addressing the court.  It is submitted that the proposed amendments comply with the individualized approach as highlighted by the Constitutional Court and are therefore in line with the best interests of the child principle.

	Separate Register
	1. Women and Men Against Child Abuse [#511]

· Automatically placing child sex offenders on the Register contradicts the principle that children should be treated differently to adult offenders.

· Placement on the Register can have dire consequences for their future. 

· Research also shows that children who commit sexual offences do not become adult offenders preying on children and most do not commit a sexual offence again.


	Recommends that

· There is a separate section in the National Register for child sexual offenders

· Clear guidelines should be developed so that it is clear that only children convicted of very serious offences are placed in a separate section for child offenders.
	*Since there are very strict confidentiality provisions in the Chapter dealing with the NRSO, it is not clear what the rationale would be for creating “a separate section in the National Register for child sexual offenders”.

*The need for guidelines is questioned since the proposed new provisions aim to ensure that a court will be provided with all relevant information on a case by case basis which will promote individualized justice.



	
	2. GRIP [#911]
	Recommends that: 

A register for child sexual offenders is created.
	 Since the provisions relating to the NRSO require the strictest confidentiality it is not clear what the rationale is for a separate register for children and what it will achieve.  


	Section 50(2)(a)

	Automatic inclusion of particulars of child sexual offenders on the Register
	1. Thoyandou Victim Empowerment Programme [#407]

Does not support an automatic process to place adolescents on the National Register for Sex Offenders 
	
	The proposed amendments aim to cure the defect which has been pointed out by the Constitutional Court.


	
	2. Legal Resource Centre [#17]

Objects to use of word ‘must’. Wording should favour an approach where the particulars of a child sex offender are included only where there are compelling circumstances.
	Recommends that section 50(2)(a) be amended as follows: ‘(i)…(ii) …, may, subject to paragraph (c) and having regard to the child’s best interests and taking into account the findings and recommendations of the probation officer, make an order that the particulars of the person to be included in the Register’.
	*The recommendation is not supported for the following technical reasons:
(i) replacing the word “must” with “may” in section 50(2)(a) means that a court will be afforded a discretion to decide whether the particulars of all offenders, and not only child offenders, should be included in the Register or not; and

(ii) the proposed new paragraph (c) creates the exception to the rule which is reflected in paragraph (a).  The proposed wording should, if accepted, rather be accommodated in the proposed new paragraph (c).



	
	3. Sonke Gender Justice [#394]

Placing a child convicted of a sexual offence should not be the default position.
	
	Noted, that is precisely what the proposed amendments aim to achieve.


	
	4. Gender Health and Justice Research Unit, UCT [#563]

· Registration of child sexual offenders not in their best interests.

· While the proposed amendment appears to be neutral, in practice the functioning of the section is likely to constitute indirect discrimination on the basis of race and/or ethnic or social origin, as a decision solely on the basis a child’s representation is inequitable. This brings the issue of means/resources into play.

· Research indicates that Registers have had little or no effect in preventing sexual offences or in reducing recidivism. 

· There is strong evidence that the majority of adolescents who are arrested for a sexual offence never commit a sex crime again.

· The lifetime registration of children on Sexual Offence Registration is tantamount to cruel and unusual punishment.

· Research indicates that child sex offenders are different to adults. 

· SORs also hinder the potential for reform, and in the case of children may violate their right of privacy.
	Recommends that registration is excluded unless the State shows that there are compelling circumstances showing that the child is a high risk.

Supports the wording of the Child Law Centre relating to section 50(2)(a)

	 See response in paragraph 6 below relating to the proposal that has been made by the Child Law Centre.

	
	5. UWC Community Law Centre/Centre for Justice and Crime Prevention [#623]

The default position should be that children’s names are not placed on the Register unless a court orders this to be done. 
	Recommends that the following is inserted in section 50(1):

‘The particulars of the following persons must be included in the Register unless, subject to subsection 50(2), the person was a child at the time of the commission of the offence;

Further, in section 50(2)(a) insert ..” must make an order that the particulars of the person be included in the Register, unless that person was a child at the time of the commission of the offence in which case the court may, subject to paragraph (c), make an order that the particulars of that child be included in the register’. 


	Section 50(1) refers to the general principle that irrespective of when certain offences were committed, the particulars of certain persons should be included in the Register.  The proposed amendment is not supported.
The proposed amendment has a similar meaning as the amendment that is reflected in clause 7(a) and is therefore already covered.

	
	6. Child Law Centre [#745]

Broadly supports the proposed amendments as being in line with the J case but are problematic:

· The provisions are based on the idea that all offenders should be placed on the register, whereas the CC was clear that adult and child sex offenders are very different and should be treated differently.

· Although the proposals allow the child to make submissions this places a heavy burden on the child.

· The law is not clear on whether an assessment should be carried out before a decision is made to place a child on the register – this pays insufficient attention to the CC’s views on the importance of assessment.

· If assessments are to be done, who will pay the costs – the State or the child?

· The current formulation will cause the vast majority of child sex offenders to be assessed which is expensive and inefficient.

· The particulars of a child sex offender should not be included in the Register unless there are substantial and compelling circumstances to warrant this.

· The circumstances should not be prescribed but should be for the court to decide.

· The prosecutor should apply for the child’s details to be placed on the Register. This would be in the prosecutor’s discretion and would depend on the severity of the offence, the history of the offender, the circumstances surrounding the offence and such other factors that the prosecutor may take into consideration. If there is no application, the particulars would not be included.

· This approach would see only those children who pose a risk to society being assessed for inclusion. This mechanism would ensure that resources are targeted at children most in need of assessment. If the child has to bear the expense, in all likelihood it is Legal Aid that will need to bear the cost. Although this is in effect at state expense the present position will see almost all children being assessed, which will be costly to the State and pose a heavy burden the systems of assessment.
	Recommends the following amendments to section 50(2):

(2) (a) A court that has in terms of this Act or any other law –

(i) …

(ii) ..,

must, subject to the provisions of subsection (2A), make an order …

(b) ..

(2A) (a) If a court has in terms of this Act or any other law convicted a person (“A”) of a sexual offence against a child or a person who is mentally disabled and A was a child at the time of the commission of such offence, the court may not make an order as contemplated in subsection 2(a) unless –

(i) the prosecutor has made an application to the court for such an order;

(ii) A has been assessed, at state expense, by a suitably qualified person, as prescribed, with a view to establishing the likelihood of whether or not he or she will commit another sexual offence against a child or a person who is mentally disabled;

(iii) A has been given the opportunity to make representations to the court as to why his or her particulars should not be included in the Register; and

(iv) the court is satisfied that substantial and compelling circumstances exist based upon such assessment and any other evidence, which justify the making of such an order.

(b) In the event that a court finds that substantial and compelling circumstances exist which justify the making of an order as contemplated in subsection (2)(a), the court must enter such circumstances on the record of the proceedings.


	* The Department is not opposed to the recommendation and is of the view that it will reduce the number of cases in which assessments have to be made.  However, the following concerns should be noted:

(i)
The promulgation of regulations will cause a delay in the implementation of the Amendment Bill; and

(ii)
It is not clear, at this stage, whether professionals will be able or willing to make conclusive findings whether a particular child will re-offend against children in future.  (The National Prosecuting Authority, in its comments to the Department on an earlier draft of the Bill before it was submitted to Parliament and which draft also suggested that the assessment should focus on the question whether the child is likely to re-offend against children, argued on the basis of experience, that this should be changed, simply because professionals will not be able state with absolute certainty whether a child will re-offend against another child in future.  It was on the basis of these comments that the Bill, as introduced into Parliament, merely requires the child sex offender to “address the court as to why such an order should not be made”.) 

The question is moreover raised who would qualify as a “suitably qualified person”?  Challenges are being experienced in the application of a similar provision in the Child Justice Act, 2008, in terms of which “suitably qualified persons” must assess children regarding their criminal capacity.  At present clinical psychologists and psychiatrists are considered to be suitably qualified for this purpose and have been designated as such in the regulations under the Child Justice Act, 2008.  At a recent workshop organised by the Department to revisit the categories of persons who are suitably qualified to evaluate children for purposes of determining their criminal capacity, it emerged that clinical psychologists and psychiatrists, despite their expertise and the tests they have at their disposal, experience challenges in expressing an opinion with certainty whether individual children have criminal capacity or not. A further challenge being experienced in this regard is finding  psychologists and psychiatrists who are willing to do  these assessments, especially at the present tariffs offered.  With the above as background, it might be prudent to use the model proposed by the Child Law Centre but to adapt it as follows:


If a court has, in terms of this Act or any other law, convicted a person (“A”) of a sexual offence against a child or a person who is mentally disabled and A was a child at the time of the commission of such offence, the court may not make an order as contemplated in subsection (2)(a) unless –


(i)
the prosecutor has made an application to the court for such an order;


(ii)
the court has considered a report by the probation officer referred to in section 71 of the Child Justice Act, 2008, which deals with the danger posed by A to children or persons who are mentally disabled in future   A has been assessed, at state expense, by a suitably qualified person, as prescribed, with a view to establishing the likelihood of whether or not he or she will commit another sexual offence against a child or a person who is mentally disabled;

(iii)
A has been given the opportunity to make representations to the court as to why his or her particulars should not be included in the Register; and

(iv)
the court is satisfied that substantial and compelling circumstances exist based upon such assessment and any other evidence, which justify the making of such an order.

(b)
In the event that a court finds that substantial and compelling circumstances exist which justify the making of an order as contemplated in subsection (2)(a), the court must enter such circumstances on the record of the proceedings.

The question is raised whether a probation officer cannot fulfil this role.  In terms of section 71 of the Child Justice Act, 2008 a pre-sentencing report must be prepared by a probation officer prior to the imposition of any sentence by a child justice court.  The Department therefore recommends that probation officers should rather be tasked with preparing the required assessments.

  

	
	7. Molo Songololo [#789]

Children cannot be treated the same way as adult sex offenders. 


	There should be a separate register for child sex offenders. 
	 Since the provisions relating to the NRSO require the strictest confidentiality it is not clear what purpose a separate register for children will achieve.  


	
	8. Teddy Bear Clinic for Abused Children [#897]


	· Children should not be placed automatically on the Register unless they pose a high risk of re-offending or have committed more than one offence. 

· There should be compelling circumstances and it should be at the discretion of the court what those circumstances are.
	Noted, that is precisely what the proposed amendments aim to achieve.

	
	9. GRIP [#911]
	Recommends that: 

All children found guilty of a sexual crime are placed on the Register for children, irrespective of age.
	It is submitted that this proposal is in contradiction with the judgment of the Constitutional Court in the J case and can therefore not be supported.


	
	10. Section 27 [521]

Opposes automatically placing a child’s name on the Register.
	The proposed amendments are inadequate
	Noted.

	
	11. Women on Farm Project [534]


	Placement on the Register should not be automatic but should be a prior assessment.


	Noted.

	Prior assessment


	1. Legal Resource Centre [#17]:

Presiding Officer to be assisted by a pre-sentencing report from a probation officer. Proposes insertion in the Child Justice Act, 2008 (section 7)(1)(b)).
	Recommend the following insertion in section 7(1)(b) of the Child Justice Act, 2008:

“…imprisonment or a sentence involving inclusion in the National Register for Sexual Offenders in terms of section 50 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, unless ..”


	Noted.  See our comments in paragraph 6 above in respect of the proposals made by Child Law Centre.

	
	2. Thoyandou Victim Empowerment Programme [#407]

There should be a prior process in place to ascertain dependent on the extent of the sexual violation


	
	Noted.

	
	3. Childline [#473]

· Research supports that young offenders are different to adults and are unlikely to reoffend. 

· Assessment before placement will allow the potential for rehabilitation to be assessed and appropriately responded to.

· The evidence indicates the poor effectiveness of registers in safeguarding children from sexual abuse.
	· Supports Child Law Centre’s submission

· Placement should be after a thorough assessment and opportunity to participate in a sex offence specific rehabilitation programme where appropriate and then a re-assessment of the child’s level of risk.

· Notes also the critical shortage of such rehabilitation programmes for child sex offenders


	See response to recommendation by Child Law Centre.

	
	4. Women and Men Against Child Abuse [#511]

Automatically placing child sex offenders on the Register contradicts the principle that children should be treated differently to adult offenders and require individual assessment. 
	Recommends that

· A court can only decide to make an order to place a child on the Register after assessment by a specialist 

· The State should pay for an assessment to make sure that all children have access.


	*During consultation by the Department on the draft Amendment Bill it was pointed out to the Department that specialists will not be able or willing to indicate conclusively whether a child offender poses a risk of re-offending against children.

*The Department does not reject the proposal outright, but is concerned that it will create a substantial financial burden for the State.
*See our comments in paragraph 6 above in respect of the proposals made by Child Law Centre.

	
	5. Gender Health and Justice Research Unit, UCT [#563]

The absence of a provision to assess a child by a registered mental health professional is a regressive step. 


	
	*It is not clear whether such professionals will be in a position to reach conclusive findings with regard to the potential danger which a child offender poses to future child victims.


	
	6. UWC Community Law Centre/Centre for Justice and Crime Prevention [#623]

Where the court is considering placing a child’s name on the Register, the State should have the responsibility of ensuring that a suitably qualified person assesses the child before making the order.


	
	*See response to the recommendation by the Child Law Centre.

	
	7. Child Law Centre [#745]

Broadly supports the proposed amendments as being in line with the J case but are problematic:

· The law is not clear on whether an assessment should be carried out before a decision is made to place a child on the register – this pays insufficient attention to the CC’s views on the importance of assessment.

· If assessments are to be done, who will pay the costs – the State or the child?

· The current formulation will cause the vast majority of child sex offenders to be assessed which is expensive and inefficient.

· The court should designate a suitably qualified person, as prescribed in regulations, to carry out the assessment.

· Only those children who pose a risk to society are assessed for inclusion. This mechanism would ensure that resources are targeted at children most in need of assessment. If the child has to bear the expense, in all likelihood it is Legal Aid that will need to bear the cost. Although this is in effect at state expense the present position will see almost all children being assessed, which will be costly to the State and pose a heavy burden the systems of assessment.


	The prosecutor should apply for the child’s details to be placed on the Register. This would be in the prosecutor’s discretion and would depend on the severity of the offence, the history of the offender, the circumstances surrounding the offence and such other factors that the prosecutor may take into consideration. If there is no application, the particulars would not be included.

Recommend the following amendments to section 50(2):

(2) (a) A court that has in terms of this Act or any other law –

(i) …

(ii) ..,

Must, subject to the provisions of subsection (2A), make an order …

(b) ..

(2A) (a) If a court has in terms of this Act or any other law convicted a person (“A”) of a sexual offence against a child or a person who is mentally disabled and A was a child at the time of the commission of such offence, the court may not make an order as contemplated in subsection 2(a) unless –

(v) The prosecutor has made an application to the court for such an order;

(vi) A has been assessed, at state expense, by a suitably qualified, as prescribed, with a view to establishing the likelihood of whether or not he or she will commit another sexual offence against a child or a person who is mentally disabled;

(vii) A has been given the opportunity to make representations to the court as to why his or her particulars should not be included in the Register; and

(viii) The court is satisfied that substantial and compelling circumstances exist based upon such assessment and any other evidence, which justify the making of such an order.

(b) In the event that a court finds that substantial and compelling circumstances exist which justify the making of an order as contemplated in subsection 2(a), the court must enter such circumstances on the record of the proceedings.


	 Recommendation repeated.

	
	Molo Songololo [#789]

Children cannot be treated the same way as adult sex offenders. 


	· Each case should be evaluated individually and there should be opportunity for representations on why the particulars should not be placed on the separate register.

· All child offenders should be assigned to a designated organisation for counselling and rehabilitation.


	*The Bill is intended to achieve just this.
*This is already provided for in the Child Justice Act, 2008, which deals with child offenders in general.

	
	Section 27 [921]

· A child should be assessed by a professional and the court should decide to place a child on the Register only on the basis of the assessment.

·  “A truly principled child centred approach requires a close and individualised examination of the precise real life situation of the particular child involved. To apply a predetermined formula for the sake of certainty, irrespective of the circumstances, would in fact be contrary to the best interests of the child concerned”.

· Costs of assessment to be covered by the State to ensure that all children irrespective of means are able to have professional assessments.
	The proposed amendments are inadequate
	Noted.   See our comments in paragraph 6 above in respect of the proposals made by Child Law Centre.

	
	Women on Farm Project [534]


	Child sex offenders should be assessed.
	Noted.


	
	
	
	

	Section 50(2)(c)(ii)

	Opportunity to make representations
	Teddy Bear Clinic for Abused Children [#789]
	Supports the proposed amendment

Cost of representations should be for the State to ensure that all children have equal access.


	Noted.  

The term “representations” has been replaced with the requirement that the child is afforded the opportunity to address the court which does not entail submitting papers to the court.  The child will therefore, through his or her legal representative, be afforded the opportunity to address the court.

	Clause 8 

Section 51 

Removal of particulars from the Register

	
	Legal Resources Centre [#17]:

· Removal is not/should not be a purely administrative process. Suggests that the Child Justice Act, 2008 is amended so that in the case of a child sexual offender a probation officer must submit monitoring reports for all sentencing options :

· This will also allow for automatic review of inclusion.

· These reports will also be available to the court where a child wishes to apply for removal from the register.


	1.) Recommends that section 69 of the Child Justice Act be amended: 

“(e) When deciding to include a child’s name on the National Register of Sex Offenders in terms of section 50(2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007, a Court shall provide that a social worker monitors the child, providing regular reports to the Court throughout the duration of the sentence. Such report shall make recommendations as to the continued need for the child’s name to be included on the Register’.

2) Recommends that the proposed clause 8(b) amending section 51 to insert a NEW (2A) should read as follows: ‘by – 

(a) addressing the court on the reasons for the application and showing good cause why it is in his or her best interest to be removed therefrom including …

(c) Submitting a report compiled by the child’s probation officer, head of child and youth care centre or person otherwise deemed suitable by the Court, to the effect that the person concerned has been rehabilitated, is unlikely to commit another sexual offence against a child or a person who is mentally disabled, as the case may be and that, where the person is still a child,, that it is in the best interests of the child to have his or her name removed from the Register.

(2) The Court must, after having considered the application and if satisfied that the person is unlikely to commit another sexual offence against a child or a person who is mentally disabled as the case may be, that there is no charge relating to a sexual offence concerned pending against him or her and, where the person is a child, that it is in the child’s best interests, remove the particulars of the person contemplated in paragraph (a) from the Register’.


	*The Department would rather not amend the Child Justice Act, 2008, to deal with aspects relating to sexual offences.  The Child Justice Act, 2008, deals with children in conflict with the law generally.  Any amendments in this regard should be dealt with in the 2007 Act.  It should also be borne in mind that the 2007 Act provides for set time periods for the removal a person’s name from the Register. The proposed new section 51(2A) contained in clause 8 of the Bill is aimed at allowing the removal of a child’s name before the expiry of the set time periods already in place.  Requiring an assessment as is suggested has cost implications and the question again arises who should do the assessment, a probation officer or a psychologist or psychiatrist?  See our comments in paragraph 6 above in respect of the proposals made by Child Law Centre in this regard.   The Department is also concerned that the requirement of an assessment may place an unnecessary burden on an affected burden person compared to the fact that the 2007-Act provides for set time periods for the removal of a person’s particulars from the Register.

	
	N Ramedeyl [#360]


	· Recommends that a new document be developed, similar to that for the Presidential pardon.

· This document can be a “J” form with the section and the e act stipulated, including all details of the accused and, personal particulars and two references (a letter of good standing, testimonial). The document could be for the President and the Minister of Justice. Every court should be able to access it and give a copy on request. It should also be accessed on the internet and downloaded. Would be prepared to draft a copy for the Committee


	*Does not support the proposal.  Inclusion of the particulars of a child in the Register is based upon a court order.  It should be kept in mind that the Act regulates the removal of the particulars of an affected person after the expiry of certain periods, depending on the nature and seriousness of the offence an affected person was convicted of.  The removal of a child’s particulars from the Registrar before the specified periods is an exceptional measure and should rather be considered by the court which ordered the inclusion of the particulars of an affected in the Register, in the first place.

 

	
	Women and Men Against Child Abuse [#511]


	· An assessment should be available to all child sex offenders applying to have their particulars removed.

· The State should review the current Register to remove child offenders, unless a court orders otherwise after the child offender has been assessed.


	See our comments in respect of the Legal Resources Centre above.

	
	Gender Health and Justice Research Unit, UCT [#563]

May amount to unfair discrimination on account of the means/resources  available to a child who must make representations
	Recommends the insertion of (NEW) section 51(2A)(c)

‘A has been assessed, at state expense, by a suitably qualified person, as prescribed, with a view to establishing the likelihood of whether or not he or she will commit another sexual offence against a child or a person who is mentally disabled”.
	See our comments in respect of the Legal Resources Centre above.

	
	UWC Community Law Centre/Centre for Justice and Crime Prevention [#623]

There should never be any circumstance where a child sexual offender who is applying to have his/her name removed, cannot do so.
	
	See our comments in respect of the Legal Resources Centre above.

	
	Children’s Institute [#596]

The application for removal should be accompanied by an assessment.
	Recommends that the following is inserted after subsection (2):

(2A) A person falling into the categories contemplated in subsection (1, who was a child at the time of the commission of the offence concerned, may, at any time before the expiration of the periods referred to in subsection (1), apply to the court referred to in section 50(2)(c) for an order that his or her particulars must be removed from the Register by  -

(i) Addressing the court on the reasons for such application and showing good cause why he or she has been rehabilitated and is unlikely to commit another sexual offence against a  child or a person who is mentally disabled, as the case may be; and

(ii) Submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence against a child or a person who is mentally disabled, as the case may be, is pending against him or her;

(b) upon which the court must cause an assessment of such person as contemplated in subparagraph (a) to be undertaken and thereupon determine whether substantial or compelling circumstances exist for not granting the order for removal of such particulars”.
	See our comments in respect of the Legal Resources Centre above.

	
	Child Law Centre [#745]
	Supports the amendments


	Noted.  However, it should be noted that the ambit of the proposed new subsection (2A) is limited to those cases where the court has, after the implementation of the Act, made an order for the inclusion of the particulars of a person in the Register.  The provision therefore does not cater for those historic cases i.e. where the particulars of persons, who were convicted before the implementation of the Act of sexual offences against children or persons who are mentally disabled, were also included in the Register.  The Department proposes that subsection (2A) should be amended as follows:

(2A)
A person falling into the categories contemplated in subsection (1), who was a child at the time of the commission of the offence concerned and who was convicted of such offence―

(a)
before the implementation of this Act, may, at any time before the expiration of the periods referred to in subsection (1), apply to a court for an order that his or her particulars must be removed from the Register by―

(i)
addressing the court on the reasons for such application and showing good cause why he or she has been rehabilitated and is unlikely to commit another sexual offence against a child or a person who is mentally disabled, as the case may be; and

(ii)
submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence against a child or a person who is mentally disabled, as the case may be, is pending against him or her; or

(b)
after the implementation of this Act, may, at any time before the expiration of the periods referred to in subsection (1), apply to the court referred to in section 50(2)(c) for an order that his or her particulars must be removed from the Register by―

[(a)](i)
addressing the court on the reasons for such application and showing good cause why he or she has been rehabilitated and is unlikely to commit another sexual offence against a child or a person who is mentally disabled, as the case may be; and

[(b)](ii)
submitting to the court an affidavit by him or her stating that no charge relating to a sexual offence against a child or a person who is mentally disabled, as the case may be, is pending against him or her.

	
	Molo Songololo [#789]
	· Child sex offenders must have an opportunity to make representations at least once a year to have their names removed from the Register. 

· Once a child turns 18 there must be a special hearing to determine whether their name should remain on the Register.

· After turning 18, the name should be removed completely five years after turning 18.

· 
	The proposal is not supported.  The proposed amendment as reflected in the Bill provides that an affected person may approach the court at any time.

	
	GRIP [#911]
	Recommends that: 

Child sex offenders be placed on a Children’s Register and their names should remain on the Register until a professional assessment reports behavioural change. This will also assist in reviewing the effectiveness/efficiency of diversion programmes.


	The Department does not support the notion of a separate Register for children.

	
	People Opposing Women Abuse
	Children whose names appear on the Register should be allowed to apply for their names to be removed regardless of when their names were placed on it.

	It should be borne in mind that the 2007 Act provides for set time periods for the removal a person’s name from the register. The proposed new section 51(2A) contained in clause 8 of the Bill is aimed at allowing the removal of a child’s name before the expiry of the set time periods already in place. The proposed amendments give effect to this.

	Clause 9

Section 56

	Consequential amendments 
	Legal Resources Centre
	Supports the deletion of section 56


	Noted.

	
	Child Law Centre [#745]
	Supports the amendments


	Noted.

	Clause 10

Section 67 Regulations

	
	Children’s Institute [#596]
	Supports amendments 
	Noted.


	Guidelines relating to sections 15 and 16


	1. Gender Health and Justice Research Unit, UCT [#563]

On the issue of criminal prosecution of 16 or 17 year olds where the close in age defence does not apply, submit that there be regulations that provide for who can be delegated to make decisions regarding prosecution; the basis on which such a decision is to be made; and what measures be put in place to limit exposure to the harmful effects of the criminal justice system

	Recommends that the following is inserted

‘(4) The Minister must make regulations on what measures will be put in place to limit the harm to exposure to the criminal justice system for children 16 and 17 years old, who may be charged under sections 15 and 16, including their treatment before trial.

The Minister must make regulations regarding the procedure to be followed in respect of the delegation referred to in section 15(2)(b) of this Act, including to whom the DPP may delegate to and how this party is expected to make decisions.

(6) The Minister must make regulations regarding the procedure to be followed in respect of the delegation referred to in section 16(2)(b) of this Act, including whom the DPP may delegate to and how this party is expected to make decisions.

	The Child Justice Act provides how children in conflict with the law should be dealt with which renders the recommendation redundant.
*This proposal is not supported.  See our comments above in this regard.

	Guidelines relating to section 50
	1. UWC Community Law Centre/Centre for Justice and Crime Prevention [#623]

As there is no guidance regarding the factors a court should take into consideration when making the decision to place the name of a child on the register, the Bill should provide for the Minister to develop regulations in this regard. 


	The regulations should recognise that these particulars should only be included in substantial and compelling cases; and should take into account factors relating both to the specific child, as well as the nature of the offence.
	The substantive amendments, as proposed by Child Law Centre and which is supported by the Department, render the proposed amendment redundant.

	
	2. Child Law Centre [#756]

· The Court should decide if the circumstances warrant inclusion of a child’s particulars on the Register – the circumstances should not be prescribed.
· The court should designate a suitably qualified person, as prescribed in regulations, to carry out the assessment

· 
	
	Noted.

	
	3. Molo Songololo [#789]


	There should be guidelines to determine whether a child sex offender’s name be included on the child sex offender register.


	Do not support the proposal.  It is submitted that the courts should be free to decide on a case by case basis, based on the evidence before it, whether the particulars of a child should be included in the Register or not.
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