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PROGRESS REPORT DATED 29 DECEMBER 2014 TO PARLIAMENT:  PROVISIONAL SUSPENSION FROM OFFICE, CHIEF MAGISTRATE JF VAN SCALKWYK, KEMPTON PARK
1.
INTRODUCTION

The Magistrates Commission must in terms of section 13(3)(f) of the Magistrates Act, No. 90 of 1993 (Act) cause a report on the progress made in respect of inquiries against magistrates who have been provisionally suspended from office to be submitted to Parlia​ment every three months.

Section 13(3)(e) of the Act provides that the provisional suspension of a magistrate in terms of paragraph (a) lapses after 60 days from the date of suspension, unless the Com​mis​sion, within that period, commences its inquiry into the allegation in question by causing a written notice containing the allegations concerned to be served on the magistrate.

2.
DISCUSSION

2.1
Having conducted a preliminary investigation into numerous complaints of alleged misconduct, the Magistrates Commission charged Ms Van Schalkwyk with 24 counts of misconduct.  Ms Van Schalkwyk’s then attorney acknowledged receipt of the charge sheet on 1 August 2013 on her behalf.
2.2
The Commission on 18 September 2013 appointed a Presiding Officer and a person to lead the evidence on behalf of the Commission at the hearing.  Ms Van Sckalkwyk was informed in writing accordingly.

2.3   On 7 October 2013, Messrs C Coetzee attorneys, acting on Ms Van Schalkwyk’s behalf, filed a written objection with the Commission against the appointment of Mr D Nair, the Chief Magistrate, Pretoria to lead the evidence at the misconduct hearing.

2.4   In its response the Commission advised Mr Coetzee that Mr Nair has been duly appointed in terms of the applicable legislation and that his duties and functions are different to those of the Presiding Officer in the matter.  He was further advised to raise any objections in this regard to the correct forum, which would be at the inquiry before the Presiding Officer.
2.5   Ms Van Schalkwyk, through her attorney, thereafter requested numerous further particulars to be provided to enable her to furnish the Commission with a written explanation regarding the misconduct charges preferred against her.  Her attorney's attention was drawn to the fact that the Regulations for Judicial Officers in the Lower Courts, 1994 do not make provision for the furnishing of further particulars.  Mr Nair's office has been in constant interaction with the defence vis-á-vis the furnishing of further particulars and legal argument surrounding that together with issues pertinent to discovery.  Mr Nair however deemed it appropriate to provide the defence with copies of all witness statements and documentation to be tendered during the misconduct inquiry/hearing.  The defence raised numerous points in limine and applications which were argued before the Presiding Officer on 6 October 2014.  Ms Van Schalkwyk's application was successful in respect of one count. The Presiding Officer postponed the inquiry to 16 January 2015 for hearing.
