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MEMORANDUM 
 

IN RE: DRAFT CRIMINAL LAW (SEXUAL OFFENCES AND RELATED 
MATTERS) AMENDMENT BILL 

 
 

INTRODUCTION 

1. While the further proposed amendments are encouraging, we 

respectfully point out that in its current form it may still create uncertainty 

and ambiguity which may ultimately again lead to constitutional 

challenges.  It is not our intention to express an opinion on each and 

every aspect save to highlight those issues which we believe require 

clarification and, perhaps, further ventilation.  We deal with those issues 

hereunder seriatim. 

 

AMENDMENT OF SECTION 15 OF ACT 32 OF 2007 

2. We respectfully point out that this section although aimed at protecting 

children from sexual exploitation does perhaps result in ambiguity in 

respect of consenting homosexuals.  

 

3. The possibility remains that the specific use of the defined term ‘sexual 

penetration’ in section 15 may possibly lead to prosecutions that are 

open to a constitutional challenge. The basis of the challenge would be 

the arbitrary decision against whom the prosecution should be instituted. 

The following example highlights this difficulty. 
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3.1. If A (a male aged 17 years) performs consensual sexual 

penetration on B (a male aged 14 years), A is guilty of an offence; 

 

3.2. If A (a male aged 14 years) performs consensual sexual 

penetration on B (a male aged 17 years), A is not guilty of an 

offence. 

 

4. These two scenarios can happen in the same encounter between the 

individuals concerned yet even though the conduct is the same, the 

person performing the penetrative act as in 3.2 supra, will escape 

prosecution.  

 

5. This aspect is not dealt with in the Teddy Bear Case1 but given that the 

Act is facing amendment it would be remiss not to point this aspect out. 

As such the Bill still possibly remains open to constitutional challenge.  

 

AMENDMENT OF SECTION 16 OF ACT 32 OF 2007 

6. The comments above in respect of the section 15 amendments apply 

mutatis mutandis to section 16 of the proposed amendment bill. 

 

7. It must be noted that since the term sexual violation envisages a far 

wider spectrum of actions than sexual penetration it compounds the 

1 Teddy Bear Clinic for Abused Children and Another v Minister of Justice and Constitutional 
Development and Another 2013 (12) BCLR 1429 (CC) 
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existence of possible untenable circumstances.  The aim of the 

legislation is to protect the ‘child’ but in a consenting homosexual 

relationship the younger child could be the partner committing the 

conduct, whereas the passive consenting partner will be prosecuted due 

to their age. 

 

AMENDMENT OF SECTION 46/47/48/50 OF ACT 32 OF 2007 

8. We are in agreement with the proposed amendment. 

 

CONCLUSION 

9. These submissions are made by the GBC’s Parliamentary Committee so 

as to render the legislation constitutionally sound and so that it achieves 

the purpose for which it is sought to be enacted. 

 

10. We advise accordingly. 
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