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1. Introduction 

 

The Women’s Legal Centre (“WLC”) welcomes the opportunity to make submissions on the 

Criminal Law (Sexual Offences and Related Matters) Amendment Act Amendment Bill [B18-

2014] (“the Bill”). We also wish to express our gratitude to the Committee for the extension of 

the deadline for these written submissions.  

 

This submission is structured as follows:  

 

1. Consensual sexual activity between adolescent peers 

1.1 The rationale for the WLC’s support for the decriminalisation of consensual sexual 

activity between adolescents; 

1.2 The extent to which the Bill complies with the Constitutional Court judgement in the 

matter of Teddy Bear Clinic and Rapcan v The Minister of Justice and Constitutional 

Development and  Another [2013] ZACC 35; and 

2. Child sex offenders and the National Register of Sex Offenders 

2.1 Issues of particular concern to the WLC  

 

About the WLC 

 

The WLC is a non-governmental organisation whose core objective is to advance and protect 

the human rights of all women in South Africa. A group of women lawyers founded the WLC in 

1999, and in 2014 we celebrated our 15th year of existence. The WLC’s core mandate is to 

conduct constitutional and impact litigation on behalf of women and girls, in order to promote 

and protect women’s human rights and to advance gender equality in South Africa.  

 

The WLC has participated in an extensive number of important precedent-setting cases that 

have extended women’s human rights in relation to gender based violence, health, property 
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rights, access to land housing and resources within relationships. Our litigation is supported by 

advocacy, which includes submissions to parliamentary committees.  

 

In terms of promoting access to justice for women and girls, we provide free legal advice to 

women on a daily basis. We do this by making available our attorneys and paralegals to attend 

to women who visit or call our office, and who email us legal queries. We also provide legal 

support to a range of organisations that seek to protect women’s rights.  

 

1. Consensual sexual activity between adolescent peers 

 

1.1 The rationale for the WLC’s support for the decriminalisation of consensual sexual 

activity between adolescents 

 

The WLC acted as a friend of the court in the Teddy Bear matter, in both the High Court and in 

the Constitutional Court hearings of the matter, where we made submissions on the 

disproportionate effects of section 15 and 16 of the Criminal Law (Sexual Offences and Related 

Matters) Amendment Act1 (“the SOA”) on adolescent girls. We are in full agreement with the 

reasoning of the Constitutional Court in its judgment in the matter, and regard same as an 

important victory for the right of the girl child. 

 

The WLC is acutely aware of the society in which such sexual activity between adolescents 

occurs. South Africa has high levels of sexual violence, the brunt of which is indisputably borne 

by women and girls. We submit, however, that sexual violence against girl children must not 

be conflated with developmentally healthy, consensual sexual exploration and activity 

between adolescent peers.2  

 

                                                           
1
 Act 32 of 2007 

2
 Flisher A. and Gevers A. Expert Opinion. Division of Child and Adolescent Psychiatry, Adolescent Health Research 

Unit. University of Cape Town. 
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We would also emphasise that decriminalisation does not amount to the encouragement of 

teenage sexual activity. While it is not necessarily desirable for adolescents to engage in the full 

range of consensual sexual activity with one another, the criminal justice system is simply not 

an appropriate response mechanism to teach healthy sexual behaviour and decision-making. In 

fact, subjecting adolescents to the criminal justice system for engaging in consensual sexual 

activity, is likely to cause them significant psychological and emotional harm. It is also likely to 

drive adolescent sexual activity “underground”, thereby separating adolescents from the 

people, places and services that are designed to offer help and protection, and to teach healthy 

sexual behaviour and responsibility.  

 

The Constitutional Court found that section 15 and 16 infringed adolescent’s rights to human 

dignity, privacy, and the best interests of children. The WLC submits the girl child’s right to 

equality is likewise infringed by the sections, as adolescent girls (as opposed to adolescent 

boys) will feel their impact disproportionately.  It is primarily adolescent girls (not boys) who are 

the victims of, and lay charges in respect of, non-consensual sexual offences like rape and 

sexual assault. Under the impugned provisions, where a lack of consent on the part of the 

complainant girl cannot be proved, that complainant girl will bear a risk of being charged under 

sections 15 or 16. This is so because of the requirement in section 15(2) and 16(2) that both 

parties to the sexual activity (ranging from kissing and touching to sexual penetration) must be 

charged if a prosecution is authorised. A girl who starts out as a rape complainant might, in 

other words, become a co-perpetrator of a section 15 offence. Likewise, a girl who starts off as 

a sexual assault complainant might be transformed into a co-perpetrator of a section 16 

offence. As such, the impugned provisions will discourage adolescent girls from reporting non-

consensual sexual offences, like rape and sexual assault.  

 

Furthermore, the WLC is of the view that the right of adolescent girls to bodily integrity (in 

particular the right to security in and control over their body) and their right to access health 

care services, in particular reproductive health care, are also violated by section 15 and 16. 

Both the impugned provisions, by virtue of the criminalisation of consensual adolescent sexual 
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conduct, and the reporting requirements contained in section 54(1)(a) of the SOA, result in 

diminished help seeking in the context of sexual and reproductive health. Adolescent are 

unlikely to seek sexual and reproductive health care and advice, if they believe nurses, doctors, 

teachers, and even parents will report them criminally for engaging in consensual sexual 

activity. The consequence of diminished help seeking for adolescent girls is particularly acute, 

as it may result in a failure to obtain contraception and other reproductive health services 

primarily accessed girls. The provisions, in creating an impediment to adolescent girls exercising 

such choices, infringe their right to bodily and psychological integrity in terms of section 12 of 

the Constitution, and the right of access to health care services contained in section 27(1)(a) of 

the Constitution.  

 

The impugned provisions also discriminate directly against adolescent girls on the grounds of 

sex. It is only adolescent girls who fall pregnant, and bear a visual marker of sexual intercourse. 

This physical marker has already resulted in the selective investigation and arbitrary 

prosecution of pregnant girls. Criminal prosecutions of pregnant adolescents (and their sexual 

partners) only serve to exacerbate the severely disadvantaged position of those adolescents, 

who are prematurely assuming the responsibilities of parenthood, and will undoubtedly also 

result in stigma for their children.    

 

The provisions have already resulted in selective and arbitrary prosecutions. Selective 

prosecution (and prosecutorial discretion) has also not detracted from the manner in which the 

provisions exacerbate the vulnerability of adolescent girls. 

 

In the circumstances, the WLC welcomes clauses 1, 2 and 3 of the Bill. We support the progress 

made in complying with the decision of the Constitutional Court in the Teddy Bear case and 

decriminalising consensual sexual activity between adolescent peers.   
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1.2 The extent of the Bill’s compliance with Constitutional Court judgment in the Teddy 

Bear matter 

It is our submission that the Bill in its current form successfully decriminalises consensual sexual 

penetration and violation between children aged 12, 13, 14 and 15 years (adolescents). In this 

regard, the Bill complies with the judgment of the Constitutional Court in the Teddy Bear 

matter.  

 

We also welcome the “close in age” (two-year age gap) exclusion of criminal liability for 16 and 

17 year olds who engage in consensual sexual penetration or sexual violation with an 

adolescent.  

 

However, we do have concerns about the manner in which the discretion to prosecute is 

currently framed, as it relates to 16 and 17 year olds engaging in consensual sexual activity with 

a child that is more than two years their junior. We submit that the discretion to prosecute will 

potentially have significant impact on the life of a child, and should properly lie at the highest 

possible level, with the National Director of Public Prosecutions.  

 

Our comments and suggestions appear below: 

 

Provision in the Bill Comments 

 

Clause 1: Definition of “child” 

 

“child” means[—] 

[(a)] a person under the age of 18 years[; 

or 

(b) with reference to sections 15 and 16, a 

person 12 years or older but under 

 

The WLC is in full support of this re-

definition, which together with clause 2 

and 3 aids in the decriminalisation of 

consensual sexual activity between 

adolescent peers.  
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the age of 16 years,] 

and ‘‘children’’ has a corresponding 

meaning. 

 

Clause 2: Acts of consensual sexual penetration with certain children (statutory 

rape) 

 

15(1) A person (‘‘A’’) who commits an act 

of sexual penetration with a child (‘‘B’’) 

who is 12 years of age or older but under 

the age of 16 years is, despite the consent 

of B to the commission of such an act, 

guilty of the offence of having committed 

an act of consensual sexual penetration 

with a child, unless A, at the time of the 

alleged commission of such an act, was— 

(a) 12 years of age or older but under the 

age of 16 years; or 

(b) either 16 or 17 years of age and the age 

difference between A and B was not more 

than two years. 

 

 

The manner in which the Bill amends 

section 15(1) is in keeping with the 

judgment of the Constitutional Court, and 

has the effect of completely 

decriminalising consensual sexual 

penetration between adolescent peers 

aged 12, 13, 14 and 15 years. The WLC 

supports this amendment. 

 

We further welcome the addition of 

subsection (1)(b), which introduces a 

“close in age” exclusion of criminal liability, 

where person A is 16 or 17 years old, and 

no more than two (2) years older than 

adolescent B. This further bolsters efforts 

to keep the sexual activity of consenting 

peers out of the criminal justice system, as 

envisaged by the Constitutional Court. The 

WLC also accepts the policy decision, 

evident in this subsection, to set the “close 

in age” limit at two years.  
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(2) (a) The institution of a prosecution for 

an offence referred to in subsection (1) 

must be authorised in writing by the 

[National] relevant Director of Public 

Prosecutions if [both] A [and B were 

children] was either 16 or 17 years of age 

at the time of the alleged commission of 

the offence and the age difference 

between A and B was more than two years 

[Provided that, in the event that the 

National Director of Public Prosecutions 

authorises the institution of a 

prosecution, both A and B must be 

charged with contravening subsection 

(1)]. 

(b) The [National] Director of Public 

Prosecutions concerned may [not] 

delegate his or her power to decide 

whether a prosecution in terms of this 

section should be instituted or not. 

 

The manner in which the Bill amends 

subsection (2)(a) retains the discretion to 

prosecute person A, in cases where A is  16 

or 17 years old, and more than two years 

older than person B.  

 

The WLC does not object to the retention 

of the discretion to prosecute A. We also 

welcome the fact that only person A, and 

not the younger B, is now prosecutable.  

 

However, where subsection 2(b) is 

concerned, we do not support the decision 

to reassign the discretion to prosecute to a 

relevant Director of Public Persecutions, as 

opposed to the National Director of Public 

Prosecutions. The rationale for lowering 

the level of decision-making in this regard 

is unclear, and it is likewise unclear how 

this lowering will serve the best interest of 

children 16 and 17 years of age.  

 

We likewise do not support the 

amendment of subsection (b), which 

allows the discretion to prosecute a 16 or 

17 year old to be delegated. Again, we do 

not believe that this is in the best interest 

of children 16 and 17 years of age.  
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Clause 3: Acts of consensual sexual violation with certain children (statutory 

sexual assault) 

 

16. (1) A person (‘‘A’’) who commits an act 

of sexual violation with a child (‘‘B’’) who is 

12 years of age or older but under the age 

of 16 years is, despite the consent of B to 

the commission of such an act, guilty of the 

offence of having committed an act of 

consensual sexual violation with a child, 

unless A, at the time of the alleged 

commission of such an act, was— 

(a) 12 years of age or older but under the 

age of 16 years; or 

(b) either 16 or 17 years of age and the age 

difference between A and B was not more 

than two years. 

 

 

The manner in which the Bill amends 

section 16(1) is in keeping with the 

judgment of the Constitutional Court, and 

has the effect of completely 

decriminalising consensual sexual violation 

between adolescent peers aged 12, 13, 14 

and 15 years. The WLC supports this 

amendment. 

 

We further welcome the addition of 

subsection (1)(b), which introduces a “close 

in age” exclusion of criminal liability, where 

person A is 16 or 17 years old, and no more 

than two (2) years older than adolescent B.  

 

(2)(a) The institution of a prosecution for 

an offence referred to in subsection (1) 

must be authorised in writing by the 

relevant Director of Public Prosecutions if 

[both] A [and B were children] was either 

16 or 17 years of age at the time of the 

alleged commission of the offence and the 

age difference between A and B was more 

than two years[: Provided that, in the 

 

The WLC does not object to the retention 

of the discretion to prosecute A, as 

outlined in subsection 2(a). We also 

welcome the fact that only person A, and 

not the younger B, is now prosecutable.  

 

However, we again do not support the 

decision to reassign the discretion to 

prosecute to a relevant Director of Public 
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event that the Director of Public 

Prosecutions concerned authorises the 

institution of a prosecution, both A and B 

must be charged with contravening 

subsection (1)]. 

(b) The Director of Public Prosecutions 

concerned may [not] delegate his or her 

power to decide whether a prosecution in 

terms of this section should be instituted 

or not. 

Persecutions, as opposed to the National 

Director of Public Prosecutions, as outlined 

in subsection 2(b). We do not believe it is 

in the best interest of children 16 and 17 

years of age.  

 

We likewise do not support the 

amendment of subsection (b), which allows 

the discretion to prosecute a 16 or 17 year 

old to be delegated.  

 

 

 

2. The extent to which the Bill complies with the Constitutional Court judgment in the 

matter of J v National Director of Public Prosecutions and Another 

 

2.1 Issues of particular concern to the WLC 

 

With regards to the provisions of the Bill that seek to bring the SOA in line with the J judgment, 

the WLC supports and endorses the submissions and recommendations of the Centre for Child 

Law, and the Community Law Centre.   

 

We do, however, wish to take this opportunity to state our particular concern over the 

impugned provisions in this context, with particular reference to their practical impact on girl 

children.  

 

Social media plays a significant role in the lives of children in the current times. Part of this 

reality are the issues of “sexting”, which is the sharing (via cell-phone based social media 

applications) of sexually explicit messages, photographs or images, and easily-made video 
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recordings of sexual conduct (both consensual and non-consensual). When a child takes and/or 

shares a sexually explicit photograph of herself (or himself), this constitutes the manufacture, 

possession and distribution of child pornography. Likewise, when a child records and/or shares 

sexual activity of their own or other children, this also constitutes the manufacture, possession 

and distribution of child pornography. The manufacture, possession, and distribution of child 

pornography are serious sexual offences in terms of the Films and Publications Act3 and the 

SOA. If found guilty of these offence, a person’s name must be entered into the National 

Register of Sex Offenders. As stated by the Constitutional Court in the J case, this has grave 

consequences for an offender.  

 

Particularly young girls are socially encouraged to be sexually attractive and, as a result, to 

create and share sexually explicit photographs and videos of themselves – to send to peers, or 

to adult sexual predators who sexually groom children. These girls are not child pornographers 

in any real sense, but have technically made themselves guilty of the manufacture, possession 

and distribution of child pornography, and are liable to automatically having their names 

recorded in the National Register of Sex Offenders.  

 

It is not in the best interest of girls, or children in general, to automatically have their names 

recorded on the National Register of Sex Offenders. In addition to the facts of the J case, similar 

cases have been reported in the media where the consequences of the impugned provisions for 

girl children in particular have been severe. Consider for example the case of a young girl who 

reported her ex-boyfriend to the police, when he sent a picture she took of herself to all his 

friends. In this case the boy was criminally charged, but the girl likewise faced a sexual offence 

charge for taking the picture of herself – despite the fact that she had never intended for the 

picture to be widely shared.4 Of course, in instances where a girl child has taken and/or shared 

multiple pictures of herself, she faces multiple charges in relation to this sort of “manufacture, 

possession and distribution” of child pornography, the provisions relating the National Register 

of Sex Offenders would dictate what her name be recorded in the register for life.  

                                                           
3
 Act 65 of 1996 

4
 http://www.iol.co.za/news/crime-courts/sa-teen-sexting-warning-1.1737205#.VM85BiwYHOI  

http://www.iol.co.za/news/crime-courts/sa-teen-sexting-warning-1.1737205#.VM85BiwYHOI
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The unintended consequences of the provisions around the National Register for Sex Offenders 

must therefore be carefully considered, particularly in the light of the irrational manner in 

which these provisions can play out in practical reality, and the harmful consequences for 

children in general, and girl children in particular.  

 

 

3. Conclusion 

 

 

The WLC is encouraged by the steps taken by the Department of Justice and Correctional 

Services to date, in order to bring the SOA in line with the judgments of the Constitutional 

Court in the Teddy Bear matter. We are in general support of clauses 1 to 3 of the Bill.  

 

However, we believe that clauses 4 to 10 of the Bill still fall short of complying with the 

principle of the best interest of the child, as expressed in section 28 of the Constitution, and the 

order of the Constitutional Court in the J matter. We submit that these clauses require further 

consideration and re-formulation.  

 

We look forward to future engagement on the Bill, and assure you of our ongoing support. 

 

 

 

ENDORSEMENTS 

 

This submission is endorsed by the Community Law Centre of the University of the Western 

Cape. 


