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Portfolio Commitiee on Justice and Correctional Service
3" Floor, 90 Piein Street

Cape Town
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Per-email: yramaano@parliament.gov.7a

Dear Mr. Ramaano

'MAINTENANCE AMENDMENT BILL [B 16-2014]

“Thank you for giving us the opportunity, to comment on the Maintenance Amendment Bill. Kindly find attached

the Absa Bank Limited submissien on the above Bill.

Please do not hesitate to contact Shenaaz Meer, should you require any further information or clarification and
we would be most willing to engage further with you on any of the issues raised in our submission.

Kind regards

Shenaaz Meer
Senjor Legal Counsel
Office of the General Counsel Legal
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1. We welcome the introduction of the Maintenance Amendment Bil! in order to improve the maintenance

system in South

Africa.

2. We highlight some of the clauses proposed by the Maintenance Amendment Bifi and juxtapose these

clauses with provisions of proposed amendments to the regulations to the National Credit Act.

3. We then consider some of the problematic implications of the proposed amendments and provide

practical solutions that would ease the administrative burden on Courts and Banks, in order to achieve

the intention of

the Maintenance Ameandment Bill.

4. Clause 11 and clause 13 of the Maintenance Amendment Bill which we shall focus on is the following:

a. Clause 11— Amendment of Section 26 of Act 99 of 1998

On receipt of an application contemplated in subsection {2), the maintenance officer

.

shall, notwithstanding anything to the contrary contained in any law, iy the prescribed
circumstances and in the prescribed manner, furnish the particulars of the person against
whom a maintenance order has been made and a certified copy of the relevant order, to
any business which has as is object the grantin.g of credit or is involved in the credit

rating of persons.

b Clause 13~ Amendment of Section 31 of Act 95 of 1998

Subject to the provisions of subsection {2), any person who fails to make any particular
payraent in accordance with a maintenance order shall be guilty of an offence and liable
on conviction to a fine or to imprisonment for a period nat exceeding jone vear] three
years or to-such imprisonment without the option of a fine.”; and if a person has been
convicted of an offence under this section, the maintenance officer [mayl shall,
notwithstanding anything to the contrary contained in any law, in the prescribed
circumstances and in the prescribed manner, furnish that person’s personal particudars to
any business which has as its object the granting of credit or is involved in the credit

rating of persens.

As standalone amendments, in isolation of other pieces of legislation, the impact of the abovemientioned

clauses do not on the surface appear to have such a broad impact, however, when combined and read in
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5.

context to proposed amendments to the Regulations to the National Credit Act, the impact and practical

considerations have a far reaching effect,

The specific proposed amendments to the Regulations of the National Credit Act are as follows:
a. Regulation 1 — Definitions

i, "allocatable income" means grass income less statutory deductions such as income tax,
unemployment insurance and maintenance payments, less Necessary Expenses as

defined herein belaw,; .
i, “discretionary income” means Gross Income less statitory deductions such as intome
tax, tnemployment insurance fund, mairitenance payments and less Necessary Expenses
{at a minimum as defined herein); less all other committed payment obligations including

such as may appear from the credit applicant's credit records as held by any Credit

Bureau which income is the amounrt available te fund the proposed credit instalment;

b. Regulation 17 - Retention petiods for credit bureau information
i. 17.8 - § years or earlier or until the order is rescinded by a court or maintenance is no

tonger required where the minor has attained the age of majority

€. Regﬁrlation 23A ~ Criteria to conduct Affordability Assessment

i. When conducting the affordability assessment, a credit provider must: calculate the
censumer's aliocatable and discretionary income; take into account all debts, including
monthly debt repayment obligations in terms of credit agreements as reflected on the
consumer's credit profile held by a registered credit bureau; and take into account
maintenance obligations arising from statutory deductions or necessary expense.

ii. A credit provider is required to take practicable steps to validate gross income by
referring o: - (&) recent three {3) months consumer's pay slips; (b} | recent three (3}
months bank stat'eménts; or {c) any other similar credible confirmation.

iii. When conducting the affordability assessment, a credit provider must: {a} calculate the
consumer's allocatable and discretionary income; {b) take into account all debts,
including monthly debt repayment obligations in terms of credit agreements as reflected
on thie consumer's credit profile held by a registered credit bureay; and {¢) fake into

account maintenance obligations arising from statutory deductions or necessary expense.

d. The above reguiations require maintenance orders to be taken into account for affordability

assessments, and the onus has been placed on the credit provider to validate gross income
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{maintenance income) and expenses by way of obtaining credible confirmation. Read with the
Maintenance Amendment Bl it appears that all credit providers wili receive coples of
raintenance arders and thergfore the credit provider would have access to maintenance orders

and would not solely be reliant upon information received from the customer.

e. By way of the proposed amendments of the Maintenance Bill, these maintenance orders must be
made wse of in order to properly assess the income and expenses of prospective credit
application consumers and as such wouid require Credit Providers to implement a process to
teceive the orders, record the orders in such a way that it would allow easy access for credit

officers to conduct affordability assessment and storage of these orders for an indefinite period

8. Problematic practical implications and proposed.solutions to the amendments of the Maintenance

Amendment Bill:
a. Delivery Method of Maintenance Orders
. The Amendment B}l does not specify how and where these orders will be delivered. The
Amendment Bill also does not give clear guidelines on who may receive the orders. large
Credit Providers may find it difficult to consolidate receipt of these orders across the
" country and secondly to keep up to date Mth the receipts of such oraers on real time

credit applications.

ii. Credit providers are in effect given the onus of keeping a register of all maintenance
orders received.
1. Detailed consideration must be given to the length of time between the order
made and delivery of the order to the credit provider.
2. No detaiis have been provided as to whether orders will be delivered to the local
branches or at the registered or principal address of the credit provider,
3. Record retention requirements for the credit providers must be considered, as
the consequence is that these Maintenance orders would be kept by individual

credit providers in perpetuity,

fil. Credit providers would have to create a manual system to ensure immediate day one
campliance, including accessing required information for affordability assessment and

the obligation to keep records of each maintenance order received in perpetuity.
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iv.

Delivery processes are described vaguely; more detail wili need to be provided to ensure
compliant processes are put in place in the credit provider’s litigation and credit
departments, For example, consideration must be given to how frequently would credit

providers receive copies of the orders?

The current proposal will be an administra’_téve burden both on Courts and credit
providers. The Courts wouid have to send detailed information such as personal details of
the person against whom the Maiﬁtenance order has been made, a certified copy of the
order and any information as prescribed by regulation. This burden would be relieved,
should the State enlist maintenance order details on a single bureau such as TransUnion
or Experian, which all credit providers have access to and can comply with, The

administrative burden for credting processes on the part of the credit provider is lifted,

vi.

whilst the onus of delivery and proof thereof on the State is aiso lifted. This would
favourably mitigate credit risk and safeguard personal information. In the alternative, the
State must endeavour to deliver all orders'to the registered address of the credit
provider, however this would not alleviate the real time credit application versus the

receipt time of such documentation.

Clarity needs to be provided for the following concepts in the proposed amendments
“prescribed manner” and “prescribed circumstances” to ensure that all vagueness is

clarified and suitable processes put in place.

b. Privacy Concerns

i.

Maintenance Orders will provide Identity Numbers of the persons included thereon. The
person whose details appear on the maintenance order will be subject to risk in that
personal and private details are being sent to 2 number of different credit providers and
any other forms of businesses involved in the rating of credit. These are not companies or
firms with whom the person will already have an established relationship with which

consent has been given for specific forms of processing of personal information,

In terms of Data Privacy in the National Credit Act and its propesed amendments, as well
as the Protection of Personal Information Act, appropriate consent or relevant

justification must be considered far the purposes of processing.

Thank you for your kind consideration
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Commission for' Gender Equality
1 . NTRODUCTI{}Nwew freefiomygyender oppression-and inenuoilly

The Commission for Gender Bquality (CGE) is a Chapter ¢ Institotion and in
terms of Section 11(1) {d) of its empowering provisions obliged to evaluate
and make recommendations to’ any anthority on the adoption of new
legislation which weuld promite gender equality and the status of womer.

takes thiS oppertutiity to propose amendments to the
endment Bill that will -address gender quality

2.1 DEFINITIONS

The CGE recoramends the insertion of a definition relating to the alleged
maintenance defaulter as follows :

- Alleged maintenance defaulter means — any person who is. Hable for the
maintenance. upkeep and welfare of any person in terms of any relationship.
court-order. agreement. law or lepitimate expectation and where such liability
has not been fulfilled for any period.of time, L

21 CLAUSE1

The CGE welcomes the proposed amendment contained herein because it
secks to expand jurisdiction in respect of maintenance matters brought before
any court. Furthermore, the CGE supports the fnterition to dlfow maintenance
officers to investigate' complaints which have not. been made an order of
court. This step will reduce the prejudice experienced by complainants.

22  CLAUSEZ

The CGE has recetved numerens eémplaints where persons in default of
maintenance obligations have avoided their obligations by wilfully avoiding
detection. Therefore, the proposed amendmetit which seeks to solicit the
assistance of elestronic service providers in deteoting the whereabouts of
persons who are affected by maintenance orders is supperted.

132 Adderiey Street. Stk Foor, ABSA Buitding. Gope Town.. 001
Tell #27 21 4244080 Fox: +27 21 424 Q549
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Notwithstanding the above the coneern of the CGE is that although clause 2 is
framed broadty te apply both to complainants and persoms liable for
‘maintenance the reality is. that this clanse will be relied upon by complainants
iti most instarices. Therefore, ini order to provide adeguate protection te
complaints Clause 2 should e‘vrewsed with the following insertions

E Prinrzipa] Act - Cests Tor Providing

dlectronic smmmumoa‘twa serfite pmmders The reason for the CGE pnsﬁmn '
js that complainants in mainténance claims are usually facing financial
difficulties and this requirement plases an additional burden on such
complainants. '

The CGE recommends that the proposed clause be revised to allow the
electronic: service provider to levy a charge on the relevant customser.
Alternatively, the costsmust be-berns by the electronic cammumcatmn servige
provider.

222  Broader Applicstion.of Amendments to Section 7 of Act 99 of 1998

It has been observed by the CGE that in many cases where a maintenance
order has been granted against a- fathier-then his default is vsnally condoned by
family members: In order to address this problem the CGE recommends an
insertion to Clavse 2 asfollows :

An amendment to Section 7(3)(b) as fellows :
..{a), the court may issue a direction in the prescribed form, directing one or

more elestronic commumivations serviee providers as well as any family
member ...

2.3 CLAUSE 3 : Propose¢d Amendment to Section 9 of Act 99 of 1998.

The CGE supports. the proposed amendment because it is framed broadly to
cover amy person that is affected by a:maintenance order. An important benefit
of such a provision isthat it will allow the maintenance officer to.subpoena the
employer of a persor legally Iiable to maintain another person. However, the
format of the proposed amendment suggests that the legisiature intends to
protect a person who already bas.a maintenance order in his or her favour and
the person liable for maintenence secks to discharge or lower the maintenance
payable in terms of the erder.

132 Addeney Sireel, 5th Flogs, ABSA Bullding. Cape Town, 80O
Tei: 427 21 4264080 Fax: +27 21 424 549
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A sockaty i Vgender opprEkionandl

Tius is & faveurable developrent of the law but it will only be effective if a
penalty ¢lause is inserted. Aoc@rdmglyg the CGE recommends the insertion of
a penalty clavse to ensure camphance herein.

c@mmended is-as follows :

A relevant penalty clause

10, Wﬂﬁﬂly fails c.mpiy with a subpoena including person{s)
provides informationsthat is incorrect shall be giilty of an sffence and
liable on convict finie or to: imprisonment for & period not exceeding
-oneyear.: '

CLAUSE 4 : Propossd, Ametit

WA mentto Sectior 10 of Act 99 of 1998

. The CGE does net support the proposed amendment. in its cmrent form
because in many igstances persons who defend maintenance ¢laims. appeint
legal representatives who seek numerotis and lengthy postposements which
often frustrate complamarits.

Therefore, in order to mitigate the rejudice suffered by complainants the
CGE recommends the following revision to Clause 4 at Section 10 (8)(b)

{i#1) In instances where a postponement 1s for a period of ong mouth or more
then the court miist grant an interim order provided that the conditions in (1)
and (ii} are faifilled.

25  CLAUSE -_S : Proposed Anvendment fo Seéﬁfm 16 of Act 99 of 1998,

The CGE supports this amendmentin its current form because it is in keeping
with the audi alteram pariem principle to the extent where it allows for
aneillary parties such as employers.and pension fund administrators to-provide
relevant information before order is made binding on the aforementioned

26  CLAUSE6 : Proposed Amendinent to Section 17 of Act 996 1098,

The effect of this amendment is to allow the court to make an. order in the
absence of the Applicant( beneficiary in most cases ) or the Respondent {
person lisble for mairitenanice in meést cases ) or even if both parties are absest,
This is an innovative step which operetes in the favour of many disadvantaged
womell when one considers the fagt that many womer ho sesk maintenance
orders are usuelly poorly paid and have to forfeit a day’s remuneration for
each day that they have ta attend court.,

132 Adderiey Street, §th Floorn ARSA Building, Cope Town, 8007
Tei: 427 21 426 4080 Fax: +27 21 424 (549
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In terms of the sbove the COE supports the proposed amendment beeause it
seeks to protect any person who may be prejudiced by having to-appear in the
maintenance -couzt on numerous days. The reasor why the CGE supports this
proposed smendment is that checks and balances are designed to ensure that
the-parties concerned are not: vmcaless and they are also fully informed of the
sutcome of the proceedifigs by bgmg served inperson with copies of the order

- ;;;w&ectmn 1o persons in Wh&se favcmr at @rcier was madf: { dﬂspite of
the order somade,

The proposed amendment is designed to extend protection fo both applicants
and réspondents where an order was miade in their absence. Accordingly, the
CGE supports this amendment in its current form.

28  CLAUSES «Proposed Amendment to Section 20 of Act 99 of 1998,

The. CGE dogs. not support the proposed amendment in its cument form
becanse the costs of  locating the wheresbouts of pemons liable for
_ maintenance may be onerous on mast complainants, This would prejudice
- complainants who may already face financial difficulties. Aceordingly, the
" CGE tecommends excision of the proposed ammendmvent contained in
paragraph (b).

29 CLAUSE9: Proposed Amendmentto Section 22 of Act 99 of 1998,

The proposed amendment is supparted in its corrent form because it aligns
Bection 22 of the principal Act with the judgement made-in the matter of
Cohen v Cohen 2003(3) SA 337 (SCA).

2.10 CLAUSE 10 : Proposed Amendment to Section 23(1) of Act:99 of
1998.

The CGE supports this ameridment in its cument form because it creates
uniformity in the manner in which maintenance orders and files are transferred
from one court to amother. This issue has beén a serious cemcern which
resulied in confusion as well as delays in dealing with maintenance matters in
instances wheré there was a change. in domicile or residence of the parties
concerned.

137 Agderiey Sireet, 5th Fionr, A3SA Building. Cope Town, 800
Tel: +27 21 426 4080 Fax: +27 21 424 D549
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211 CLAUSE 11 : Proposed Amendment to Section 26 of Act 99 of
1998

This insertion to the prineipal et s eimed at ensuring that maintemance
defanlters are: treated in ame way that debtors are treated when in defalt

ostd amendment. becaise maintenance defaultis
with defanlt in respect of day to day contractual
rendment addresses the aforementioned problem becanse it
aintenance defaulters from continuing to receive credit whitle they

P remain in default with their maintenance-obligations.

Accprdingly, the CGE supports this amendment in its current form.

2.12 CLAUSE 12 @ Proposed Amendment to Section 28 of Act 99 of
1998.

Section 28 of the existing Act is hmx‘ted in application for the following
Teasons

(.51") ki doesmot cover dibts that may be due to the person against whom
maintenange order exists. .

(i) It doesniot cover arrear maintenansée

Accordingly, the CGE supports this proposed amendment in its.curtent form
bechuse it extenrds the protection required by complainants.

2,13 CLAUSE 13 : Propesed Amendment to Section 31 of Act 99 of
1998

Although the CGE weleomes the increased penalty from one year to. three
years it does not: support the proposed amendment in its current form becanse
the-existing provision has not been implemented effectively. Accordingly, the
deterrence value-of Section 31 of the principal Act has little or no significance.

In order to address the.abovementioned shortcoming the CGE proposes that ;
(i} Seetion 26 of the principal Aet be:amended to allow far a warrant of

arrest to be issued and executed by way of the following propesed
insertion

132 Adderday Slresl, M Floorn ABSA Building, Caps Town. 8001
el #2721 424 408D Fax: «27 21 424 B54%
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Section 26{c) Where a person apainst whom an order for the payment
of maintenance in termé of Sectionlh 1{a) or 21 (3)(a) has been in
default for a period of two consecative months ormore then the Clerk
of the Court must immediately upon request by a_complainant issue
arrant?for the arrest of the person eoncerned who mav

2,14 CLAUSE. 14 : Proposed Amendment to Section 35 of Act 99 of
1998

The increase il the penalty proposed in the above clause is sipported by the
CGE.

2.15 CLAUSE 15 : Proposed Amendment to Section 38 é_f Act 99 of
1998 .

The CGE suppotts the proposed amendment as contained in Clause 15 in its
current-form because it increases the penalty. from six months t two vears.

2.16 CLAUSE 16 : Proposed Amendment to Section 39 of Act 99 of
1998

This amendment relstes to an increase in the penalty for offences relating to-a
notice of change ofaddress. The CGE supports an increase in penalty from six
monthsto a year.

2.17 CLAUSE 17 : Proposed Amendment to Section 39 of Act 99 of

There has been complainits of persons who impersonate or hold themselves to
be maintenance officials. This is ususlly donme to mislead or intimidate
complainants. Aceordingly, the msertion of this propesed provision will
protect vulnerable individuals, Under the circumstences the CGE supports the
proposed amendment to Sectjont 39 of the principal Act by way of ari insertion
6T 39A. :

1372 adderey Siree!, 51h Fioor, ABSA Building: Capa lown, fLojex]
Tet: #27 21 424 4080 Fox: +27 21 424 0549
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218 CLAUSE 18 : Proposed Amendment to Section 41 of Act 99 of
1998

‘e"‘<'{§rqp'ofsed amendment i its: current form
1stitutional muster. The reason for this is that

The CGE does not support
-because it daes not pass

: : c;rcmnstancr:s of the Respondent wﬂ‘l be cﬂnsuif:red by & ety
'gwen the construction of the proposed amendment. In other ‘words the
stanttards set out for accused or détained persons in terms of Section 35(3)
have not been satisfied.

Accordingly, the CGE recommends: the insertion of the: following in. order fo
align the'proposed amendment to Section 35(3) of the constitittion:

The court may, on its own accord or on considerstion of thie circumstances
provided by the respondent or at the request of the public prosecutor, convert
the proceedings into such enuiry,

INTENANCE AC’T

3. IMPLEMENTATION OF THE MA

& terms ef Bection 28 of the Constitution every child has a right basic
nutrition, shefter, basic health care and to be protected from malireatment |
ot or degradation. In instancss where a Maintenance Aefalts on his or har
obligations then the right of 2 child to be protected against maliréatment and
degradation is infringed. Furthermore, the construction of Section 28(d) of the
Constitation places a positive duty on the state to ensure that the child is
protected apainst melireatment, neglect or degradation.

In ‘termis of the Above the CGE proposes the establishment of procedures
whieh will ensure that the right to maintenance is given the priority it degerves
within the administrative and judicial structures. In other words the CGE
recommends the creation of swift procedures along the lines of fhe
Commission for Conedliation, Mediation and Arbitration which will deal
exclusively with maintenance matters inclusive of collection and disbersement
of maintenance payments. This will ensure that maintenance matters are dealt
with swiftly as well as efficiently as envisaged in terms of the Consfitution,

132 Adderley Sireel. 5th Fioor. ABSA Buliding. Cope Town, 8O0
Tek $27 21 424 4080 Fax: #27 21424 0549
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&, CONCLUSION

The Ceommission for Gender Equaﬁty (CGE) welcomes the Mamtenance
Amendment Bill [B 16-2014] and places on record its appreciation fer the far
reachmg amendmen’fs that .afe proposed. The CGE is also grateful for the

el on the proposed amendments and trusts that the
¢'considered favourably.

.......

D Parhamentaiy anﬁ mtematmnal Li{alson
Cape Town

16 Jaznary 2015

132 Acdetiey Sireed. 5th Floar, ABSA Building. Copedown. BIOY
Yl #27 2} 424 4080 Fox: 27 27 4240549
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Ministry of Social Deveiopment
Alberl Hrilz@waslemcane. 0ov.I0
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Hen, M Motshekga, MFP
The Chairpearnson

Pertfolic Committee on Justice and Coneclonal Services

Adtantion: Mf ¥V Boraoano

Esrncil viamaano@pariament.gov.za

CEAFRENTS ON THE MATITERARCEAMENDMENT BILL [BT6-2073]

. We refer to the Maimenance Amendmient Bil [B16-2004], (the Bill, and the request of the
Portfelic Commitiee or Justice and Corsctiong Services for cormment on the 8l by 14
Januazy 2034, Kindly find the commerds of the Western Cape Govemment on the 8,
aiftached Toryour consideraiion,

INTRODUCTION

2. The Bl proposes-amendments to the Mainienance Acl, 1998 [Act 99 ¢f 1998), [the Act), to
fuither regulcte the following: _ :

2.1, the ipdding of comploirds relcﬂ‘ing o moaniengnce angd fhe juisdiction of
maintenanee courts;

2.2 the invedigcfion of maintenance compldinis:
2.3, he seouring of witnesses for purposes of o mainfenance enguing

2.4. moirienance erguiies in order to make provision for the granfing of interim
mainfengnoe orders,

2.5 e migking of heaintenance orders;
2.6. the maiking &f maintenanice orders by consent;
2.7 the gircumstances in which maintenance orders may be granted by default;

2.8.the granting of cost orders;

7th Flogr, dnkan Howse. 14 Gueen viclonie Steet Cape Town, BOOI
Frivate Bog ¥¥112, Cape Town, 8000



2.9.the effect o maintenance order made by o maintenance courf has on a maintenance
order made by another court;

2.10. the franster of maintenance orders:

211, the reporling of o maintenance defaulter 1o any business which has o is chject the
 granfing of credit or is involved in the credit rating of persons;

212, the aottachment of emoluments;
'2.13. the increase of penaities for cerigin offences:
2.14. the creation certain new offences; and

2.15. the conversion &f criminal proceedings infe mainfenance enguities.

GENERAL COMMENTS Tt T

3,

The amendments praposed in the Bil are supporied. ¥ is however noted that the
South Africon Law Reéferm Commission {SALRC] has published Issue Paper 28 in order fo
invite comment on the need for faw reform in respect of the Maintenance Act, 1998 (Act
9% of 1998) and 1o idendify possible solutions for problem oreas. These selutions are not
incomoraied in the Bil. We are In suppart of the solutions identified by the SALRC and have
submitted commients and addifional solutions in respect thereof, We propose that these
solufions should ciso be incorporated in fhe Amendment Bill so that o kirther review of the
Act would not be necessary.

SPECIFIC COMMENTS

Clause 2

4.

The phrase “have not beme fuil” may lead fo interpretafion difficullies as it is not
spedcific. We propose that the phrose should be amended to refer o the specific faiure
which will give the maintenance officer the discrafion to appiy to the maintenancs court
for further relief, For instarice in section 7[3}d) the phrase should be reploced with “hove
faiied o locate the whereabouts of the person™.

Clouses 9

5.

After the cermma in line 21 on poge 4 of the Bill, the sentence should start on o new
line: and it should be outdented.

Clauses 11 and 13

é.

Clause 11 and 13 of the Bill proposes the amendment of sections 26 and 31{4) of the
Act to compel a maintenance officer 1o fumish the particulars of g person who has
defaulied on a mainfenance order or who has been convicted of ar offence in terms of
the Act to any business who is involved in credit granting or rating. Subject Yo our comment
below, we are in support of this omendment.



7. It should be noted that o pearson doss not become o mainienance defaulier if o
maintenance order is made ogainst such @ person. I possible the particulars of o parson
against whom o mantenance order is granfed should be availoble 1o credit agendiss
once the maintenance order is granted.

8. When the mainienance paver defaults on an order this should clso be reported o
the credit agencies as proposed by the amendment. A defaul! judgement shoutd then be
cbidined from the maointenance courd. it sholld also be reperied to the credit agency
whan o magintenance defauiter has paid up. When a defaulter in o “"normal” credi
agresment [cell phone, Edgars account stel) hos paid up the debt or calches up in
his/Her poyments, the credit provider [Vodacom, Edgars) is obliged fo report this 1o the
credit agency so that the person's credit score con be improved, They de this because it is
in their own Triterast to ensure that consumers' credlt records are as accurats as possible.
However, in or acrimonious relafionship between twe individuals, we cannot rely on one
party to henestly repoft when a migintenance defaulier has paid up. Therefore we have fo
rely on the mdinfenonce court fo rescind the default judgement in order for such

rdgemeni o b rErmoved fiom the tredil Tecord, Uniess of Course the Child regThes ™
majority. Procedures should be provided for such steps.

g. The formdt of maintenance judgmenis needs o be amended to move the details of
the minor frem page ) 1o page 2 of the judgrment; so that the credit agency can scan and
upload the front page of the judgments io their systems without hoving to access the
confidential details of the minors. The delails of the defaulter need o be on page 1. This s
crifical because without this amendment the judgrments connot be accessed,

Adv. Albert Frilz

Provincial Minister of Social Development,
Western Cape
Date: 1 @T@ L \‘?ﬁ:‘ 1)
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MEMORANDUM

RE: COMMENTS ON MAINTENANCE AMENDMENT BILL

THE CHAIRPERSON
The Porffolio Committee on Justice and Correctional Services

wgiﬁtanance Amendment Biff

1. The proposed amendments to section & of the Act achieve the purpose of expanding
on the jurisdiction of a maintenance court. Although the obligation now imposed on
a maintenance officer to institute an enquiry where good cause exists for the
substitution or discharge of a verbal or written agreement had previeusly fallen within
the scope of section 8(1){a), the new category will ensure that a de novo enquiry
need not be held, which has an effect on the onus resting on the appiicant. The
expansion of a maintenance court’s jurisdiction to the area where the maintenance
beneficiary works or carries on business will bring relief to many applicants
previously disadvantaged in practice when their area of residence differed from their
arsa of employment.

2 The proposed amendment to section 7 of the Act is to be commended as it ensures
that the. respondent can be brought to court so that a maintenance enguiry can
proceed. Once again this will assist many applicants who had previously been
disadvantaged when a maintenance officer had not been able to locate the
whereabouts of the person who may be affected by an order made pursuant o a
complaint being lodged. The mechanism created regarding the payment of the costs
involved and the possible recovery thereof in terms of the proposed amendment to
section 20 of the Act seems ic be the most feasible, '

3 It is considered that the proposed amendment to section 9 of the Act achieves the
goal of creating certainty that a maintenance beneficiary may aiso be subpoenaed
(and not only the respondent). This will create uniformity in the practices of the
various maintenance courts,

4, Although the proposed amendment to section 10 of the Act is to be commended as it
now places a duty on a maintenance court fo conclude maintenance enquiries
speedily, it is doubtful that there will be any changes effected in practice. It is
suggested that time limits be set. Expanding & maintenance court's jurisdiction to
make an interim order for mainienance will, however, go a long way to ameliorating
the effects of a long drawn-out maintenance enquiry. In addition this amendment
ameliorates the fact that a maintenance court cannoi make orders with retrospective
effect as an inferim order can be substituted with a different order at a later stage.

5. It is considered that the proposed amendments to section 16 of the Act do bring the
section in iine with vatious different judgmenis of the High Court.

8. The proposed amendment to section 17(1) of the Act will be of considerable
assistance to all parties in practice as neither one of them will need to be at court
when an order by agreement is granted. This proposed amendment is aimed at



10.

11.

2

further regulating the maintenance enquiry as is the proposed amendments {o
section 18 of the Act, which will likely assist to ensure that maintenance enquiries
can be concluded as speedily as possible in accordance with the proposed
amendment to section 10 of the Act.

It is considered that the proposed amendment to section 22(b) does bring the
section in line with the SCA authority. '

The proposed inclusion of a new section 26(2A) ensures that maintenance debtors
are rnow freated similarly to a debtor in default in a civil case.

It is, however, not considered that the proposed amendment to section 28(1) of the
Act achieves its goal of expanding the instances where the court may order the
attachment of emoluments. In its present form the inclusion of sub-paragraph (d)
appears to increase the burden of proof for the applicant in respect of the instances
set out in sub-sections (a) and (b). It is suggesied that sub-sections (¢) and (d) be
combined as sub-section (c).

The proposed amendments to the Act as set out in Clauses 13 to 17, which increase
the prescribed penaliies for certain offences and creates new offences will assist in
regulating the maintenance enquiry to the benefit of the maintenance beneficiary.

It is considered that the proposed amendment to section 41 now allows a court the
discretion to convert a criminal trial into a maintenance enquiry and makes it
possible that the court may do so mero motu (and not only when the prosecutor so
requesis). The inclusion of the words “on good cause shown” ensures that the
discretion will be exercised only once it is evident from the facts that it is desirable
that a maintenance enquiry be held.

ADV JULIA ANDERSSEN
on behalf of the

CAPE BAR
PARLIAMENTARY COMMITTEE OF THE GCB

27 January 2015

National Executive: Jeremy Mulier SC (chairman); McCaps Motimele SC (deputy chairman), Craig Watt-Pringle 8C (vice chairman);
Johanni Bamard Chonorary secretary); Nana Makhubele SC (assistant honorary secretary), Abraham Louw SC, Anthea Platt, Alasdair
Sholte-Douglas SC; Mathubela Sishuba, Philip Zilwa 3C; Ex officio : Archie Findlay SC (convenor : NBEB), Ishmael Semenya SC (past

chair)
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MAINTENANCE ACT

RECOMMENDATION

My name is Theresa Meyer and | am writing this letter hopeful that it will be read. | am also willing
to come and tell my story and my reason to whoever is interested to heat.

Both my husband and myself were married before, so both of us are subjects of maintenance
matters.

At the moment the maintenance act says that we are liable for maintenance for children untii the
age of 18. The maintenance is to be paid into the mothers account or account provided by the lega!
guardian of the minor child,

atso my hushand'’s divorce agreement says that we must pay the mother maintenance until she dies,
remarry etc.{ | know that he entered into that agreement and that we need to go to court again to
undo the agreement),

| want to state my case and pardon me for the long version but it is the only way | can do it

My husband and | got married in 2006 with my husband divorce agreement saying that he must pay
for each child till the age of 21.

Also he must pay the mother maintenance till the day she dies or remarry etc.

From 2006 we had no contact with his children as they refused to even contact us, therefore we had
no contact at all from any of them’. o

We were “molested” by the mother and her friends and family via sms’s and ! have applied fora
court interdict as we were threatened and assaulted verbaily. They even called our unborn daughter
a whore. The interdict was handed down in 2006 and since then they have refused to have any
contact with us at ail, BUT we still have to pay maintenance.

We did not skip one single payment but after 10 years you kind of get fed-up in paying for a ex wife
and you see that they go on camping trips, boat trips, deep see fishing trips and you just have to pay.

She never applied for an increase in maintenance and | believe that was because she was scared that
we would give all this evidence to the court and her maintenance would be revoked.

While we were paying maintenance for 2 children, we found out that the older of the 2 are already
waorking and have his own medical aid etc without informing us.

We needed again to go to & lawyer to write him a letter for his dishonest hehaviour. Again we
received a gruelling sms. (it cost us money)

In 2012 the younger of the 2 turned 18 and we waited to find out what his pians were but nothing
happened so we stopped paying the maintenance into the mothers account, We got summoned to
court in February 2014 because apparently the sonis studying. After some investigation we find out



that he is already qualified and is only studying part time, but he refuses to go and find a job even
though he is studying towards becoming a quatified electrician.

i have submitted all the documentation that states our case but because our bank statements

reflects a certain sum of money coming in we had to pay in maintenance again.

I have a problem with that.

i

The court granted his attorneys and the maintenance officer permission to draw our
statements which resulted in us having to pay for that costs.

ftis humiliating to get a letter from your bank where you are being summoned for
maintenance. '

Our financial position is in jeopardy because the mother now has insight into our private
business.

i feel that our constitutional right has been violated because our private information has
now been thrown open to other people,

We have a interdict against them because we were threatened but yet the order was

.granted to have access to our bank statements

We have to live a "lie” in order for no one to know our whereabouts because we are scared
that the harassment will start again.

Even though we had to pay a lawyer thousands of rand to defend my husband in the
maintenance case we still had to pay maintenance. Nobody wanted to listen that he is
actually qualified to start working. It was just that he is still studying and therefore we need
to pay.

We then found out that while we are paying maintenance towards him again, he goes on
fishing trips every weekend. As welt as hunting trips.

No you tell me how fair is that, the one parent pays maintenance while the person who needs
the maintenance for education or clothing or whatever goes on fishing and hunting trips. Why
do you pay maintenance then.

Is maintenance there to pay for camping trips or for clothing, education, food etc.

My recommendations are as follows please and | want to ask you 1o read the above before you
make any decisions.

L

3.

I want you to do away with the part in the act that the ex wife need to be paid maintenance
when she is working, able to work or indepéndent.

I know that some ex wife’s were housewives and therefore got no income and that they
need to be helped to get on their feet, | have no probiem with that but can they put a time
frame on that for example 1 year or so.

When summoned for maintenance if the applicant application is denied, let the épplicant
pay the respondents legal fees.

The granting of court orders for bank statements must be denied and all relevant
documentation must be done via summons directly to the respondent in the case and there
must be a more lenient way for the judges to decide maintenance matters. They must look



at all the documentation and then decide if this is a legal case or not without resulting in the
respondent have to pay thousands of rands towards lega! representation.

This is all t can think of right now, if | can think of more issues | will sent them to you,

Lam sorry again for the lengthy letter but | feel { need to state why | am sending this reguests.
Kind regards

Theresa Meyer

0824425992
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T 0866405106 117124

9 Department:
- Justice and Constitutional Development
REPUBLIC OF SOUTH AFRICA

MAGISTRATE BiZANA:

Private Bag x 507 Bizana 4800

Tel: 039 251 0210-Fax 086 640 5106
E-mail:SMolwana.sh@gmail.com or SNiolwana@justice.gov.za

FAX COVER SHEET
ROOM NO: 81

TO: Mr vV Ramaano
ORGANISATION: Parliament South Africa
FAX: 1 086 565 9219
YOUR
REFERENCE
FROM Mr Molwana S.H
OUR ' DATE | 11" of December 2014
REFERENCE 0 7 _
NO. PAGES: 04 pages including a fax cover shest,
SUBJECT: The Maintenance Amendment Bil
MESSAGE Kindly receive it as per your legal instructions.

SIGNATURE:
MAINTENANCE INVE
BIZANA MAGISTRATE COURT
EASTERN CAPE PROVINCE

Actess 1o Justice for All
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Good day
1 am so glad to have come across this
There are many aspects | wish to advise and have addressed and changed in the maintenance bill

As a mother who divorced my ex when my son was 7 months old and struggled Wlth the maintenance
bill to get maintenance i have a lot to say on the matter

The magistrates need to be able to apply the act per case and have some discretion

The problems | experienced was every time | needed to take him back to court for maintenance they
insisted | have to supply my bank statement and income and expenditure and disclose my work details
and salary slip

This should be done away with

Maybe later in the application call for it but not as the founding application as a iot of maintenance
matters the mothers also have domestic violence matters against the dads as | did because of the abuse
and was scared to divulge information out of fear that he will stalk at work and harass which he has
always done

Therefore | say et the matter come to court and ask for the remainder on the need to know bases

The diverce order stipulates the maintenance and the understanding is the magistrates court is cheaper
alternative to deal with the issues however how Can 3 DIFFERENCE maglstrates look and interpret the
-act differently

There needs to be consistency in interpretation and undersianding

By this | make example of my experience, my ex got fired on his own account and the magistrate
suspended the maintenance order instead of getfing his parents to honour his obligation to maintain the
child as | requested

instead he was off doing what he wanted and after | managed to go back to court afier a months of the
matter being adjourned § managed to get the magistrate to finally subpoena his bank accounts and
found out he was getting big amounts coming in monthiy yet he claimed to be unemployed and without
funds

So even after | brought this to the attention of the court they failed to act in the best interest of the
chiid and no one could interpret whether the suspended order means an order exist or cancelled

And | got so fed up with wasting time at court month in and month out | just scarified luxuries and kept
1o living to bear minimally so | can prove for my son



put the child 1* before a women they refused to listen and made me carry the fuli burden of financially
supporting our son myself

There shouid be an immediate emoluments attachment order on the salary of the father as he will
deduct his own cost before paying over and jeopardising the mothers maintenance from him for the
child '
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The amendments seek will most certainly assist maintenance complainants but will not, in my
humble view, make a substantial impact.

The South African maintenance law requires drastic changes.
I suggest the following:

1. Fix the maintenance payable by using a sliding scale which is drawn up by a pane! of financial
experts.

2. The maintenance payable is (initially) set according to that scale.

3. Any party to the maintenance order may approach the maintenance court for a variation of the
(initial) order, for which the approaching party must proof compelling circumstances.

4. The sliding scale must have certain input factors, such as:

e If the person against whom the order is made owns immovabie property the scale is
determined by the municipal value of the property (A);

o If a person owns a vehicle the scale 1s determined by the value of the vehicle (B);

oIf Aand B ret;i_ms different values, then the higher amount 1s applicable.

e The scale could also allow for different occupations. For instance if the person
against whom the order is made is employed at a certain post level, then a certain
amount would be payable.

5. The aforementioned will in practice work as follows:

« The applicant will approach the maintenance court and request an order and submit

information to allow the maintenance officer to make a determination in terms of

the scale.

e The maintenance officer then advises the maintenance court who then issue an
interim maintenance order.

e The respondent is called upon to advance reasons on the return date why the inferim
should not be made final.

¢ The onus will be on the respondent to show compelling circumstances.



e The applicant shall also have the right to apply for an amount higher than the scale,
in which case she will have the onus to show compelling circumstances why the
maintenance should be higher than the scale.

6. The net result will be that women (who are the majority of claimants) will spend less time at court

and get immediate relief. Men on the other hand will now have to-approach court and convince

court why the order should not be made final. Men will thus be forced to accept responsibility for
their actions. '

7. Women should also be allowed to approach courts even during their pregnancy. The order (on the
same basis as above) should then be granted with effect from the date on which the child is born.

The aforementioned is a short summary of my proposal.
I'will gladly elaborate or explain it, if required.

Danie Schutte

KARIEN SCHUTTE PROKUREURS

Jochem van Bruggenstraat 9

Posbus 382 Middelburg 1050

Tel: 013 243 2022

Faks: 013 243 2001

Sel: 083 268 3497
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Dear Sir
From my experience as an Attorney | have experienced the foliowing difficulties in maintenance
matters:
One of the parent refuses to allow interim custody to the other on the grounds that:

a. The child is sick;

b. The child is not happy to see the parent

c. The parent has not paid maintenance.

d. He /she is seeing another man/woman or is married.
May | suggest that a speedy remedy be provided for overcoming such difficuities by the appointment of
a custodian who will meet the parties, preferably on neutral ground, to provide easy and unhindered
access to the child. The normai course would be to go to Court involving protracted time and costs by
the time when the school holidays may be over.
The Maintenance Court Act should provide for standing Custodians who must act speedily and avaiiable
24 hours a day. They should be male and female as t have found female social workers to be generally
sympathetic of women. The Custodian could be appoeinted by the Courts or written consent of both
Parties. :
The issue to access should not be any one of the above reasons where the child is used as a foothali to
get at the other spouse. The parent or custodian should be given immediate access to see the child and
1o come to a reasonabie conclusion and if necessary to provide medical services,
However if in the opinion of the Custodian , either one of the parent is not in a fit and proper condition
to have access and interim custody to the child, on that particular day, then access should be denied.
The custodian should have the authority to remove the child from the guardianship of a neglecting
parent for a few days or a week pending an urgent enguiry. The child should be consuited and those
who are going to take her in interim custedy, be it one of the parents, family members, friends or a day
care center.

The other contention is that some parent’s use maintenance on themselvas as they don’t work and also
increasing the child’s medical bills by unnecessary doctor’s visits and buy medicines and other luxuries
for themselves.

Many Thanks

Somar Sitlu
somargkr@telkamsa.net
072 327 7861
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submission | maintenance act amendment biil

HIV/AIDS « GENDER EQUALITY » HUMAN RIGHTS

Keg. Mo 2008/02373%/08

t0! Mr V Ramaano

email: vramaano@pariiament.gov.za
from: - Sonke Gender Justice

date: : 16 January 20158

SUBMISSION ON THE MAINTENANCE ACT AMENDMENT BILL

1. INTRODUCTION

1.1. Sorke Gender Justice {"Sonke") welcomes the opportunity to make a submission to the
Portiolio Commitiee on Justice and: Corractional Services ("DOJCS") on proposed
. amendments to the Mainienance Act, 89 of 1988 (the "Act"). We wouid like to make an oral

submission and would be grateful if you could advise when the hearing will take place.

1.2 Sonke is a non-profit, human rights and social justice organisation that strives to achieve
gender equality, prevent gender based violence and reduce the spread and impact of HIV

and AlDS, including and focusing on the involvementi of men and boys for gender equality,
2. CONTEXT

2.1 This submission is made by Sonke, but includes the perspective of the MenCare global
fatherhood campaign ' (the "MenCare Campaign") that is coordinated by Sonke. The
MenCare Campaign is aimed at promoting men’s involvement as equitable, non-violent
fathers and caregivers in order to achieve family well-being and gender equality. Globally, a
body of evidence confirms that engaged, responsive fatherhood and men's participation in
their children’s lives, that goes beyond just financial contribution, has positive effects for
women, children and men themselves. A giobai review of interventions commissioned by the

Worid Health Organization in 2007 ? affirms that the invoivement of men in their children's

' Please see the global campaign website: www . men-care org.
2 Barker, G., C. Ricardo and M. Nascimento, (2007}. Engaging Men and Boys in Changing Gender-based Ineguity in
Health: Evidence from Programme Intervention. Geneva: World Health Organization.



lives is generzally positive in terms of physical and mental health, cognitive and social
development, and for developing more gender equitable atitudes. This positive impact

shows up both in the shart-term and in the long-term in cases where longitudinal data exists.

2.2. Research conducted by Sonke in 2013 suggests that one father out of two is absent from
their child’s iife in South Africa. * Within this context, there has been growing emphasis in
South Africa and around the world on increasing father's involvement with their famiiies,‘
However, legisiative inifiatives in this area seem to focus on augmenting father's financial
support of their children. 4 Without disputing that measures aimed at enforcing parent's
financial support are worthwhile, it is important to acknowledge that responsive parenting
should go beyond simple financial contribution and include day-to-day emotional support and

non-viclent physical contact.

2.3 in preparing this submission, we have taken the view that unduly punitive méasures designed
to enforce financial suppor’ﬁ can sometimes have negative and discordant affects. Harsh
penalties for child support nen-payment unduly and disproportionately affect low-income

* debtors who may not have the capacity to meet their maintenance obiigations. ® In particular,
the penalty of incarceration not only has a direct impact on existing child support obligations,
it also impacts more geneljaliy on debt and on the lives and families of defaulters. The
consequences of incarceration are far reéching and, in our view, do not meet the overall

goals of child support,
3 'ENDORSEMENT OF PROPOSED AMENDMENTS TO THE PRINCIPAL ACT

We wish to note our overall endorsement of the Maintenance Act Amendment Bill (the "Bill"). Subiect
to the comments and recommendations detailed below, we think that the majority of provisions
positively extend the powers and scope of maintenance courts and maintenance officers and couid
therefore enhance the administration of maintenance in South Africa. Naturally, successful
administration of maintenance depends not just on empowering legislation but aiso on effectual
handling of maintenance cases by courts and officers and we haope that implementation of the new

provisions will be a seamless and effective process.

4. COMMENTS AND RECOMMENDATIONS

¥ Mazembo Mavungu Eddy, Hayley Thomson-de Boor, and Karabo Mphaka "So we are ATM Fathers?" published by
Sonke Gender Justice, the Centre for Social Development in Africa, the University of Johannesburg and MenCare in
2013.

* May, Rebecca and Roulet, Marguerite. 2005. "A Look at Arrests of Low-income Fathers for Child Support Non Paymenf:
published by the Centre for Family Policy and Practice,

®May, Rebecca and Roulet, Marguerite. 2005. "A Look at Arrests of Low-income Fathers for Child Support Non Payment"
published by the Centre for Family Policy and Practice.



While we welcome the overall import of the Bill, we wish to note our concern over these provisions
aliowing for and extending the timeframes for imprisenment in instances of non-compiiance. We do
not believe that detention is an appropriate sanction for non-compliance and, moreaver, in their
current form we think that the provisions are sc overbroad so as to compromise the overall goals of

child support.
4.1, The Incarceration Provisions

Clauses 13, 14, 15, 16 and 17 of the Bill {the "Incarceration Provisions") seek to amend
sections 31, 38, 3% and the new section 38A of the principal act and contemplate
imprisonment for certain offences. If the Bill is passed in its current form, these provigions, if
relied upon, could see defaulters being incarcerated for periods of up to three years. The
incarceration Provisions also provide for imprisonment of pension fund administrators,
empioyers and others for periods of up to two years. in our view, these timeframes are

extreme, go beyond what is globally acceptable and are not underpinned by & clear rationale.
42, Incarceration Is An Inappropriate Sanction

4.2.1.‘. There is a strong body of fiterature suggesting. that imprisonment is an
' inappropriate means by which io enforce maintenance payments. ® As
suggested above, whers a maintenance debtor is imprisoned for defaulting on

their obligations, the consequence will be that such person will be rendered

unable to work and this could render them unable to meet their existing and

future maintenance obligations. Similarly, the Incarceration Provisions eould

result in absent parenthood because the debtor will have fimited visitation rights

and littie ability to provide emotional and day-fo-day support to their children.

422 In our view, the rationale for the Incarceration Provisions is unciear. We submiz
that the incarceration Provisions will serve only to secure payment from those
debtors who are able but unwilling to pay but will have a devastating affect on

those debtors who do not have the financial capacity to meet their obligations.

423, Across jurisdictions, a range of alterative penaliies are stipulated and we believe
that these alternatives would be betier suited within the coniext of maintenance
enforcement. Alternative penalties might include, for example, the withholding,
revocation or suspension of passports, visa's, drivers and other licenses andior
affecting membership of professional bodies. In relation to membership of
professicnal bodies, it is worth noting that last year Sonke submitied a compiaint
to the Magistrates Commission concerning the alleged non-payment of

maintenance by a sitting magistrate in the Pietermaritzburg Magistrates Court.

® May, Rebecca and Roulet, Marguerite, 2005, A Look af Arrests of Low-income Fathers for Child Support Non Payment’
published by the Centre for Family Policy and Practice.



We learnt of this default during the magistrate's interview before the Judicial
Services Commission in an application for promotion fo become a judge of the
High Courl. Without gefting into the merits of our complaint, we wish simply to
hote that non compliance with maintenance orders shouid be considered
reasonable grbunds for the revocation of membership to certain professional
bodies and especially those professional bodies which demand the utmost

integrity of their members.
4.3, The.Incarceration Provisions are Overbroad

4.3.1. The above notwithstanding; we recognise that detention is deemed an
acceptable means for enforcing maintenance obligations around the world. 7
For that reason, we foresee that the Incarceration Provisions containad in the
Bill are likely to be retained. The paragraphs below all assume retention of the
Incarceration Provisions but suggest ways in which their severity and scope

need 1o be curfailed so as not {o compromise the Joverall objectives of child

support.

4.3.2. in jurisdictions where detention is allowed, we note that it is generally restricted
in terms of duration and to limited instances and extraordinary cases. Typically,
it also carries the aliemative sentence of a fine and, where imposed, is subject
to strict procedural guarantees. Often, it'is subject to a probationary period or
requires an additionat court process before being applied, thus making it more

of an "indirect” penalty of last resort.

£.33. in relation to duration, the Incarceration Provisions contzined in the Biil aliow
for imprisonment of up to three years. This goes beyond what is set as the
maximum duration in Sweden {three months), Canada (no more than 80 days)

and the United States of America (up {o fwo years).

4,34, As regards application, instances of detention pursuant to maintenance defauit
tend to be ring-fenced such that they are relied upon only infrequently and as a
last resort. Clause 13 of the Bil makes no attempt {o restrict instances in which
imprisonment could be applied. We submit that the incarceration Provisions of
the Bill should apply only in narrowly prescribed instances. For example, in the
USA reliance on similar incarceration provisions is limited to instances m which

default exceeds a particular amount within a particular timeframe.

435, Provisions allowing forincarceration in instances of breach of maintenance laws

in other jurisdictions largely contemplate the option of a fine payable in the

7 For the purposes of preparing this submission, we considered enforcement of maintenance in Sweden, the United
Kingdom, the United States of America and Canada.



alternative. Clause 13 (a) and clause 14 of the Bill are particularly problematic
in this respect, as they both contempiate the option of imprisonment without a
fine. imprisonment without the option of a fine is a serious infringement on the
right to freedom and we believe it should be clearly justified and narrowly

restricted.

4.3.8. Provisions allowing for incarceration to force compliance with maintenance
obiigations typically set out clear procedural guarantees and safeguards. ® This
is because detention constitutes a deprivation of personal freedom. but in
stipulating such safeguards, there is an added benefit in that parents will not
unnecessarily be forced into absent and disengaged parenthood. We believe
that an appropriate safeguard would be to prescribe that ali seniences be
subject to a period of suspension in order to allow defaulters an opportunity o

remedy the breach.

Uniess substantially amended, we do not believe that the Incarceration Provisions provide an
appropriate or justifiable means for enforcing maintenance obligations. We submit that they be
reconsidered in line with what has been suggested above and in line with international best praclice

for erforcing maintenance.

5. CONCLUSION

We wish to note our overall endorsement of the Bill, which we believe could enhance the

adminisiration of maintenance in South Africa. However, our endorsement is subject o comments

3 See, in this regard, chapter 2, section 16 of the Swedish Enforcement Code (1981:774) (the "Code") which aliows for
the imprisonment of a debtor or third party who fails to comply with an order to provide information about assets for a
maximum period of three months subject to a number of procedural guarantees and anly if "extraordinary reasons” exist.
Detention pursuant to section 16 of the Code is subject to ongoing judicial review at intervals of not more than 2 weseks,
for purposes of determining whether detention is stiti necessary and limitafions on rights of freedom and rights to privacy
and property are, in terms of the Code, only permissibie to satisfy a purpose acceptable in a democratic society and can
never go beyond what is reasonably necessary to achieve such purpose (chapter 2, article 21) Similariy, in the United
States of America, where a defauliers liberty is at stake, most courts striclly require iegal representation {(with notabie
exceptians being the courts in Virginia and South Caroiing) that is someatimes payabie by the state. Moreover, common
praciice in the USA is for states to suspend sentences and impose a probaticnary period during which payments must
be made. In terms of the Canadian Family Maintenance Enfercement Act RSBC 1996 (the "FMEA"), a debtor cannot be
imprisoned for consecutive periods that total 90 days and procedures safeguards pertaining to the Committal Hearing
are set out in article 23 of the FMEA,
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reiating to the incarceration Provisions proposed by the Bill, which we deem to be extreme and not

justified.
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I, Nicolaas Albertus Jacobus van Niekerk, am a magistrate currently performing my official duties at
the Tembisa Magistrate’s Office. | have had 15 years’ experience as a presiding officer in maintenance
enquiries which was preceded by 4 years’ experience as a maintenance officer at the Scottburgh
Magistrate’s office, | am making these submissions in my capacity as presiding officer of the

maintenance court.

My contact detaiis are as follows:

Business address: Tembisé Magistrate’s Office
Private Bag X7
Tembisa
1632

Physical address: Tembisa Magistrate’s Office

234/5 lggagga Section

Tembisa
Tel. No.: 011 281 0366
Fax No.: 086 5003006
E-mail: ivanniekerk@justice.goyv.za




SUBMISSIONS

1. Amendment of section 6

The proposed introduction of subsection {¢) of section 6(1) is welcomed. However, if this subsection
is left in its current form then, in my respectful view, it wouid open the door for abuse, especially by
those who wish to avoid their maintenance obligations. '

{i} Simplified procedure to be introduced

A simplified remedy and / or procedure should be created to enable such verbal or written agreements
to be made an order of court. Currently, where parties have reached agreement pertaining to
maintenance contributions, the only way to have that made an order of court, is to follow the present
cumbersome process.

it is, however, a well known fact that most people prefer to arrange their lives without involving the
courts, alternatively, that some South African’s are not aware of the right or duty to approach a court
concerning maintenance matters. Thus, whitle a remedy should be created for those who have
managed to come to some form of agreement to be abie to have the certainty of formalizing their
agreement by means of an order of court, this remedy shouid by no means shut the door on those
who either do not wish to involve the courts or who is not knowledgeable about the remedy.

{ii} Status of agreements vis-a-vis court orders

~ This constitute my major concern. The legislature should provide clarity on the interaction between
agreements reached between the parties and maintenance orders made, i.e. what effect does a
verbal/writien agreement have on an existing maintenance order.

During proceedings in which the variation of an existing maintenance order is sought or, more
frequently, during proceedings for the enforcement of a maintenance order, evidence is frequently
iendered that the parties reached an agreement which is in conflict with the existing maintenance
order.

One of the purposes of a maintenance order is to provide certainty by delineating the extent of one
person’s responsibility to maintain another. A maintenance order exists due 1o the powers of 3 court
 to intervene in such a situation. !t is trite that a court order’s existence depends on the terms of the
order or upon the court’s termination, substitution or variation thereof. While this hoids true for
maintenance orders in the main, there are cases in terms whereof courts have permitied maintenance
orders to be ferminated automatically without the terms of the order or a pronunciation of the court
to terminate it,

" To allow the wording of the proposed section 6(1j(c} to stand, ungualified, would aliow for parties,
especially defaulters of maintenance payments, to easily raise excuses of alieged verbal agreements
to the contrary of an existing maintenance order. Once the simplified procedure, as pieaded for above
becomes a reality, maintenance orders are elastic enough to incorporate verbal or written agreements



in variation or substitution thereof, even with retrospective effect (see Strime v Strime 1983 (4) SA
250 CPD at 854A). A maintenance order should have an inviolable existence, but still be fiexible
enough to be varied with relative ease, especially because it has been permittad to be guestioned or
ignored for whimsical or capricious reasons.

{iii) interaction between grounds of complaint

Where it does happen that parties reach agreement pertaining to the payment of maintenance
contrary to the terms of a maintenance order, a subsequent complaint in terms of section 6, as
amended, may very well have to be based on both subsections (b) and (c) of section 6{1). in its
proposed form, the three grounds are listed in the alternative only. This may result in unnecessary
abortive complaints which may very well be turned away simply on the technical ground that an
incorrect complaint was lodged.

(iv) Area of jurisdiction

| appreciate that the comment on this aspect possibie wili fali outside of the scope of the aim of these
amendments, but | wili nonetheless proceed with the comments.

It is my respectful view that the area of jurisdiction shoulid, in similar terms to the Children’s Act, be
limited to the area where the person to be maintained is ordinarily resident. There is presently no
measure or system in place whereby children placed in foster care can be cross referenced to
maintenance payments being made for those same children where the foster care order and the
maintenance order are made in different areas / provinces. On occasion evidence is tendered before
me of maintenance monies being collected in one area, ostensibly for minor children, but that those
same children have been placed in foster care elsewhere, often without the person who is paying the
maintenance being aware of that. Sometimes further investigations reveal that the complainant is
collecting the maintenance payments, under the auspice of maintenance for children, for her/his own
maintenance or the person against whom the maintenance order was made was said to be unknown
or untraceable at the children’s court where the children were placed in foster care. Should the area
of jurisdiction of maintenance and children’s courts be aligned, it would be possibie to verify this
information and combat this uniawful duplication of payments for children.

2. Amendment of section 7

The proposed introduction of subsection (3) of section 7 is, in my view, unnecessary.

Subsection {3) clearly is borrowed from the powers given 16 a court in terms of the Protection against
Harassment Act. These powers in the Harassment Act were introduced where the person/source of



the harassment is not known and these powers are utilized to trace the source. The proposed
subsection (3] of section 7 is designed to trace the person who may be affected by an order.

The powers vestad in the maintenance courts in terms of section 8 of the Mainteniance Act are wide
enough 1o obtain information even from electronic service providers. | have, on occasion, successfully
utilized section 8 of the Maintenance Act to obtain contact details of a party, without cost. ironically,
it has only been government institutions (rﬁost predominantly Registrar of Deeds, Companies and
Closed Carporations) that have refused to provide reguested information without payment of a
prescribed fee. if there is a need for the introduction of payment of these expenses, it should be
inserted at section 8.

In the event of it being decided to keep the proposed subsection 3, | have the following comments:

{i} The requirement that these powers be invoked only as a iast resort, shouid be scrapped.
It is a national phenomenon that the tracing of a party who may be affected by a
maintenance order is a serious problem. A maintenance officer will be wel! suited to
decide which course of action will most tikely bear fruit in tracing a party in a particular
matter. To leave this possibility only as a last resort wil! place an unnecessary obstacie in
the furtherance of maintenance complaints. - T

(it} To provide for tariffs payable o electronic service providers to provide information may
very well constitute discrimination. Eiectronic service providers would be the only
category of persons that would be entitled to be paid fees for providing information in
maintenance matters. Banks, provident/pension funds and employers (there are others
as well}, all persons from whom information are frequently sought and obtained, are not
entitled to be paid fees. Andj just like efectronic service providers, these latter categories
of persons do incur expenses in providing the requested information. Thus, | submit, the
payment of fees should either be scrapped or expanded to cover all persons from whom
information are sought. ‘

3. Amendment of section 10

Subsection {b) of the proposed subsection (6)(b) is of concern here.

{i) Prima facie evidence

To require that prima focie evidence must exist before an interim order can be made is setting the bar
too high. It frequentiy hapypen that, where a maintenance order or upward variation of a maintenance
order is sought, the person against whom the maintenance order could be made is willing to make
payment of a certain amount or, where a maintenance order is in force, of an increased amoung, but
that the offer is not acceptable by the compiainant in that it is too low. The proposed subsection (6){b)
does not permit a court, under the circumstances set out abdve, to make an order in terms of the



offer albeit on an interim basis. Where such an order is made based on the offer to pay or pay an
increased amount, guite often proves to be a sufficient contribution and, even where it is later proven
that the offer is too low, such interim order goes a long way in addressing the urgent nature of
maintenance matters as it provides some relief as opposed to no relief.

{m Undue hardship

The requirement of undue hardship is also, in my respectfut view, an unnecessary requirement. Undue
hardship is an inevitable consequence where a correct judicial pronunciation of a maintenance dispute
is not in existence. To set as a requirement a reality that is in existence may, in interpreting the
provision judicially, result in requiring a consideration of facts in addition to this reality of undue
hardship. Such interpretation would likely nullify the good intentions of the legisiature.

{iii} Hardship suffered by person to be maintained

" “Subsection {6){b)(ii} operates only in favour of a person to be maintained. It frequently occur that,
factually, one or more grounds that are required for the continued existence of an existing
maintenance order is lacking, e.g. the person against whom a maintenance order was made has
blamelessly lost her/his employment or receive a reduced income. The-continued requirement to
make payments in terms of the maintenance order may egually cause undue hardship to the person
obliged to pay. This subsection should cater for that as well.

4. Amendment of section 16

(i) Amendment to section 16(2}{a)(i)

The deletion of the word "Any” from the wording of section 16 and replacing it with a reference to a
closed list of courts is, in my respectful view, a step backward. The definition of “maintenance order”
in section 1 of the Maintenance Act refers to ‘any order..issued by any court’ {underfining is mine},
This very same wording was the basis for the High Court interpreting a provisionina decree of divorce
to be capable of further determination in the maintenance court. This interpretation was a progressive
step in the furtherance of securing maintenance payments that are due. The Maintenance Act
provides effective remedies that are simplistic to follow and affordable for the majority of persons
that require a forum to deal with maintenance. It obviate the need to go back to the expensive
litigation of High Court, Divorce Court or Regional Court enforcement procedures.

The possibility exists that other statutes may be enacted in future that further provide for
maintenance orders. With the intended amendment of section 16{2){a}, 2 maintenance order in terms
of the Children’s Act, the Domestic Violence Act and a maintenance order made as a condition of a



suspended sentence;' as contemplated in the definition of “maintenance order” in section 1 of the
Maintenance Act, are all excluded therefrom. | must point out here that the question of whether or
not a maintenance crder may be made in terms of the Domestic Viclence Act is a contentious point
amongst magistrates. Aful explanation of the arguments for and against this issue does not fall within
the intention of the proposed amendment, but suffice to say that |, together with a number of other
magistrates, are of the view that a maintenance order may be made applying the provisions of the
Domestic Violence Act. '

The point that must be stressed here is this: the proposed deletion of the word “any” and substituting
specified courts will detract from the progression of the enforcement of the duty to maintain by courts
other than the ones listed in the proposed amendment.

{if) Amendment to section 16(2){a}{cc) and (dd}

The provisions set in section 16{2}(a){aa) to (dd) are ignorant of the fact that evidence is not always
adduced. The majority of maintenance orders are made by consent between the parties and the
~majority of convictions are based-on a plea-of guilty. The effect of subsections (aa)to{cc) of section -
16{2){a} have been to completely negate the “shall” intention of the iegislature {the word “shali”
appears immediately after subsection (i} of section 16(2}), mainly due to the faet that there is no
evidence adduced in the majority of the matters referred to here.

The power to make an order contemplated in this part of section 16(2) is a very important and highly
useful t,_c;jscl. In practice, it is necessary 1o resori to this step in order to provide a measure of security
to the Seneficiary of the maintenance order. In the 15 years’ experience as a presiding officer in
mainteﬁance_ cases, | have found that just over 85% of all matters in which a section 16(2) order was
not made, the persons against whom the maintenance orders were made failed to comply with the
maintenance order.

It is very important to provide an opportunity to all parties who may be affected by an order in terms
of section 16(2) to be heard. The proposed insertion of subsection {dd} thus, in principle, is sound.
However, in the nine years that | have been providing employers and other persons who are obliged
under contract to pay monies on a periodical basis to the person against whom a maintenance order
was or may be made with an opportunity to be heard, none has ever chosen to provide even a
response thereto {and | make sure that proper notice was given), let alone provide evidence. Thus, in
my respectful view, to set as a prerequisite for a section 16(2) order that evidence from these persons
be heard, would have as result that no section 16{2} order would ever be made. Based on the statistics
provided above, that wili result in at least 95% of all matters where a maintenance order was made,
that subsequent enforcement proceedings will have to be instituted. This is a result that should not
be at the expense of the recipients of the maintenance payments, who predominantly are vulnerable
women and children. In addition, the judicial and administrative capacity to cope with such
unnecessary duplication of work is at present not available,

The legislature’s caution by setting these additional sets of consideration was, 1 believe, so as to curtail
the court’s powers to make these orders. Some have even labelied these powers as draconian. Persons
against whom a maintenance order may be made, and who are given an opportunity to be heard,



normally cites the negative impact that such a deduction from his/her salary will have on his/her credit
rating. in my view, ali these considerations are relevant, but statutory compulision to effect deductions
from a person’s periodic remuneration is nothing new. Tax laws and Labour laws have this. Tax faws
are there to protect the pocket of government and the applicable labour laws to provide
unemployment insurance for the benefit of the person whose remuneration is attached. Neither
government nor the person receiving a salary is in as vuinerable a position as the beneficiary of a
maintenance eorder. From the perspective of vulnerable women and children, it offends one’s sense
of justice to provide these added measures of protection which favours the person who in any event
has a duty 1o maintain to operate to the detriment of a much more vuinerable group.

Thus, my submission are:

- All parties that may be affected by an order in terms of section 16{2), i.e. the person in
whose favour the maintenance order is, was or may be made, the person against whom
the maintenance order is, was or may be made, as well as the person who is obliged under
contract to pay any sum of money on a periodical basis to the person against whom the
maintenance order has been or is made, must be provided with an gpportunity to be
heard on the feasibility and practicality of such an order;

- The opportunity to be heard should be in a prescribed format and served / notified in a
prescribed manner;

- Shouid no evidence or information be provided to the court, the court should nonetheless
be compelied to make an order in terms of section 16(2), subject to the above; and

- The requirement of the court actuzlly hearing evidence as a prerequisite shouid be
scrapped.

5. Insertion of section 26{2A)

{i} Information to be supplied

Not all appiications made in terms of section 26(2) are granted. Often the reason for not receiving
maintenance monies are due to the failure of an empioyer 1o pay over monies that were deducted
from a Respondent’s emptoyer or the clerk of the court not paying over to an Applicant despite it
having been paid by the Respendent. To require the maintenance officer to furnish the intended
information upon receipt of a section 26(2; application, is certainly premature. Information of a failure
to comply with the maintenance order should only be provided once the court has made an order
against the Respondent.

The reference 10 “relevant order” in the proposed section 26(2A) is susceptibie to different
interpretations, including that the maintenance officer should provide 2 copy of the maintenance
order. That should not be the case. The maintenance officer should be required to provide a copy of
the enforcement order {which is not a maintenance order) and not the maintenance order itself. The
fact that a maintenance order is or has been made is not necessarily indicative of a person who poses



a credit risk. Maintenance orders are freguently made in accordance with the offer of the person
against whom the order was made and often itis found that the offer being made is the same as what
that person has been contributing all along.

In civil matters, the clerk of the court is required to furnish this information after judgment has been
entered. If the proposed section 26{2A) is left in its present wording, then it would be akin to requiring
the clerk in a civil matter to furnish information upon issuing of a2 summons.

(i involvement of maintenance officer

The proposed section 26{(2A) obviously assumes that complaints in terms of section 26(2) are
submitted to the maintenance officer. There is o such requirement in the Maintenance Act, i.e. that
the complaint must be submitted to the maintenance officer. it is only in respect of section 6
complzints that the Act requires the complaints to be submitted to the maintenance officer. Section
26 requires an appiicant to approach the court.

- While it_makes sense that, given the present structure of the Maintenance Act, that maintenance
officers should be as actively involved in enforcement proceedings as they are in respect of section 10
enquiries, because of the wording of section 26, as pointed out in the preceding paragraph,
raintenance officers {more particularly prosecutors) are of the view that they are not at ail invoived
in the enforcement process. To thus place a duty on maintenance officers to provide the specified
infarmation ‘upoen receipt of a complaint’ may very well result in tasking a ghost to supply this
information. Respectfully, | fail to see why this function cannot be performed by the clerk of the court,
as is the case in civil n{atters.

6. Amendment of section 28({1)

The reguirement that evidence of an employer must be heard before an order in terms of section
28(1) can be made will negate the powers of the court to enforce a maintenance order, in light of the
non-responsiveness of employers in this regard. This issue has been dealt with above under my
numbered paragraph 4{ii). Employers should not be compelled to be hauled to court because of what
essentially is an employee’s private financial issue.

7. Insertion of section 39A

Subsection {2} bears reference. $Sometimes a maintenance investigator is assisted in the execution of
some of his/her duties, which are more administrative in nature, by the clerk of the court, e.g. the



faxing and posting of notices i.t.o. sections 16{3} and 29{1) in accordance with Reguiation 26{2}(b}.
Such assistance by the clerk of the court should not be criminatised.

THE END
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Dr Mathole Motshekga

Chairperson: Parliamentary Porifolio Commiittee of Justice and Correctional Services
Partiament of the Republic of South Africa

PO Box 15 T

Cape Town

BOOO

Attention: Vhonanl Ramaano
Per e-mait viamaano@parliament.gov.ze

Dear Mr Ramaano.

Maintenance Amendment BILL

Vodacom would like fo provide written comments on the Maintenance Amen-dm.ent Bil published on the
29" October 2014 in Government Gazette No. 38138 {B16-2014] ("Amendrment Bill"}). We are cognisant
that the Amendment Bitl is stitl deliberated in Parliament and has not been published for public comment,
We however believe that the suggestions propesed in this submission are necessary in order to ensure that
it is practical and possibie for eleétron'ic communications service providers ("ECSP"} to comply with the
relevant sections of the Amendment Bill. '

We set aut below our comments in this regard;

1. Amendment of section 7 of Act 99 of 1998

1.1 Vodacom notes that 7(3XD) of the Amendment Bill requires an ECSP to furnish the court with the
prescribed contact information of its customer who is a parly to a maintenance inquiry. The
Amendment Bl however fails to define what constitute prescribed ‘contact information' and
teaves to each ECSP to speculate what this prescribed information entail. Cumrently Vodacom
stores information relating te the name and surname, physical address, Mobitz Station
International Subscriber Directory Number {"MSISDN") and alternative contact details of i

customers, 1t is not clear what type of information should be made available for purposes of

Vodscom (Py) Ltd

Vadacom Corporate Park

082 Vedacom Soulevard, Mdrand, 1855 Phone +27 {0)11 853 5080
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Z Siulufa
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- propase-that-the-direction-issued-by the -court-in-terms of section 7(3)(b)-should relate—to —

14

1.5

16

complying with the direction issued by a court. In this regard Vodacom propose that it is critical for
the Portfolic Commitiee to define, with certainty, what constitutes prescribed contact inf{_)rmatéun

in ofder to ensure certainty and consistency,

Section 73)(d) of the Amendment Bill requires that the prescribed customer information be
provided to the maintenance court within the time period st cut by the court in the direction
issued to the ECSP. Vodacom is cognisant of the fact that an extension can be applied for and
granted in terms of section 7B3Xe) of the Amendment Bill and that it is within the court's
discretion to grani or refuse such an application As such, there is a real pbssibi[ity that Vedacom
may not be able to comply with the requirements of section 7(3)(d)of the Amendment Bill where
the maintenance court prescribes an unreasonable time period and refuses to grant arn extension
when requested to do so. It is therefore our respectful submission that section 7G3)d) should
prescribea time period thatwill allow ECSPs the opportunity to search for, retrieve and furnish the

courtwith the requested information.

in order to-ensure that.an ECSP is able to speedily respond to a direction from the court Vodacom

identifiable data records.and a specific time period with a profite on the MSISDN number in order
to aliow an ECSP to ascertain with certainty when last the number was used.

The information contemplated in section 7(3){d) can only be provided to the court if it is avaitable
at the time when the direction is issued. To this end we propose that section 7(3)id) be amended

asfollows:

() the information referred Yo in paragraph (b) shall be provided to the main tenance courtwithin
30 days of recefving the nictice when the information is available”

The Partfolio: Committee should be cognisant that there might be instances where the actual user
is not the registered customer on our database. This happens in instances where a juristic person
concludes post-paid contracts on behalf of its employees. In these instances the information of
the juristic person is recorded and stored in our datsbase and not the information of the
respondent who i$ the user of the MSISDN in question. The information of the user will be in the
database of the juristic person meaning that the juristic person will be the only person who is privy
to the user's information. To this end, Vodacom recommends that provision be made for the
transfer of the request to a juristic person in instances where our database has recorded a juristic

person as the primary contractor,

Section 7(3)(h) of the Amendment Bill provides that the costs for the provision of prescribed
contact information by the person todging the complaint with the maintenance officer. Vodacom
believes that this provision creates problems for the company which s currently experiencing

difficulties in recovering unpaid bills from respondents for the provision of information. To this

Fage 2 of 3




end Vodacom propose that prior to directing ECSP's to provide the prescribed contact information

the Maintenance Court should ensure that the complainant has paid the prescribed fee in full.

2. Amendment of section 9 of Act 99 of 1998

The Amendment to section 9 of the Amendment Bill provides that a maintenance officer who has
instituted an enquiry under the Maintenance Act may cause "any person” to appear to appear before the
maintenance court and give evidence or produce a book, document or statement. By definition the word
“any person” includes a juristic person. Vodacom is of the view that ECSP's shoutd be excluded from the
ambit of this section if we have fully complied with the g)roxiision of the prescribed contact information as
contemplated in section 73}k of the Amendment Bill, '

We trust that you will find this in order.

Yours sincerely

Dr Andrew Barendse
~ Managing Executive: Regulatory Affalrs
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In terms of the Maintenance Act Regulations specifically on serving of subpoena, notices to
employer, there is a restricted manner in which this services have to be rendered, e.g sheriff of
the court, maintenance investigator or police officer have to physically serve the documents as
stipulated in the regulations. My chailenge with this standardized procedure is that we are living
in 2 modern world where technology plays a major role. I think we should also allow the
Electronic Service e.g email,fax etc, because it is faster and cost effective. This kind of service
will work more effectively on the implementation of Maintenance orders to avoid unnecessary
delays and arrears on part of the defendant, for example when you have issued an order for a
SAPS member you have o send documents to Pretoria for implementation, imagine this
documents being sent from Cape town or Port Elizabeth for that matter, how long will it take for
the maintenance order to be implemented. This manual method also contribute to the abuse of a
child in a way. Regulation 3 empowers the Maintenance Officer to call the parties in a manner he
sees fit but which manner to be precise because the DOJ has followed the same procedure of
executing the subpoena. Children Act provides that any matter involving the minor must
resolved within 90 days, imagine you are in Kimberley and you have to send a Directive or
subpoena to a person in Giyani don’t you think 90 days will lapse before the actual hearing date?
The maintenance act needs to be flexible to go with modern times in order for it to achieve its

~main-objective and-putting the interests-of the-child at heart: One last-thing1sto-check whether
our Courts, Maintenance Officers and Investigators are well resourced to execute their mandate
effectively. I thank you.

Warm Regards
R.Moilwa
Concerned Citizen

0796944414
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RE:  MAINTENANCE AMENDMENT BILL {B16-2014)



Aforementioned matter and newspsper advert of 01/02/2014 refer

i i

Please accept my apology for heeding request for submissions without firss reading the Bill,

It has been a hurning desire to make representations to the SA Law Commission regarding the need to
set standards of jurisprudence in maintenance litigation, consequentto harrowing  experience in
the Rustenburg Maintanance Court. lssues canvassed in this submission might navigate unchartered
waters that go beyond the dozen stipulated ebjectives ofthe amendment B,

AD JOINDER

1. Rule 10 of the Uniform Rules of the High Court of BSA regulates joinder of parties in kitigation
inthe event of non joinder of putative father. Same is the prerogative of Respondent in
maintenance fitigation in exercising  their rights to defend lifigation whers the R,espandent is
confident about his knowledge of the minor child’s bislogical father.

2. Both Magistrates Court and Maintenance Acts are silent on joinder, hence reliance on
Uniferm Rules of the High Court as senior court with jurisdiction to hear appeal anet review of
all specialized Courts’ orders including interalia Maintenance Court

3. In Case 108/14 Rustenburg Maintenance Court the Presiding Magistrate found that the
Respondent has no right to adjoin another putative fzther and that Plaintiff can sue any other
men she believes might have impregnated her in the avent patermity test are "negative”,

AD PARTIES' RIGHT TO RETAIN EXPERT WITNESSES AND TO CONDUCT CRONTROL TEST




. The constitution guarantees parties in fitigation the right to access justice and fo court
proceedings that are administratively just and fair, Seme includes interalia the right tc be
presumed innocent until proven gulity.

Defendant has the right to conduct defense of action in maintenance Hitigation through means
and sirategies including interalia retaining the services of suitably qualified Pathologists and for
Muolecular Genetics Practitioners 10 advice on obijectivity of paternity test methodelogy and
rasults, and to conduct paternity test rsults .

UTISHUEHL § IR L BRPETL WILTESWES  JIINED 10 3DOVE NaVE The HENL o caliect genedic
samples for analysis and/or genetic paternity tests from alt parties in litigation, subpoenaed
withesses and/or first degree relatives of the second putative father,

In Case 208/14 previously alluded v, Court found that the Defendant does not havethe right. - .. . o o v o -

to condugt paraliel paternity tests by expert witnessas he retains . Defendant argued that
control tests are sclentifically accepted to minimize confounding factors in scientifin tests |
experiments |, investigations and inguiries,

Control tests by the second Pathologist, NHLS Universitas Laboratories wers consequently not
even considered as evidence despite Defendant's previous queries about the faxed paternity
test report being inadmissible and noncompliant in the muttiple instances with the law of
evidenice , the Maintenance Officer neglected to subpoena the second Pathologist and
Defendant's exploration of objeciivity of the faxed paternity test resufts during cross
examination of Pathologist from Lancet Pathologists was proscribed by Court.

AD APPOINTMENT OF COURT ASSESSORS -

Both Magistrates Court Act and Uniform Rules of the High Court make provisions for
appoiniment of Assesors to assist Court with evaluation of technical evidence in highly
specialised fields where such evidence comes to bear in litigation before Court { civil or
chiminal),

AT 'oAL Fhosf F AT ‘o
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in Case 108/14, Defendant’s notice for appointment of Assessors 1o advise Court on
document security and motecular genetics was declined.

The Pathologist that Defendant was allowed to cross-examine conceded the fact - that security
of test machine during three days of testing and document security questions were beyond her
expertise and that the relevant deparbment st Lancet Pathologist would have to be
approached in this regard. '

The Pathologist further concutred that Assessors who are experts in molecular penetics are
the anly ones equipped to affirm or contradict any evidence she led in court.

The Pathologist was however defensive over the fact that private liaisons with Plaintiff and
comments about one of LANCET Pathologists’ reports being the report of Defendant

-compromises herindependence -as expert withess-antagonizes Defendant -creates the

15,

impression that Defendant personally generated the report and is adminigtratively unjust to
one of LANCET Pathologist’s client ( viz Defendant ), she furthermore vehemently denied that

affirmation of the photocopy report that Plaintiff filed with Court as evidence was just an
atterthought intended at benefitting Plaintiff as her private client, rather than objective
evidence by an independent expert witness,

Despite the expert witness/ Pathologist's evidence having been shredded in cross expmination
on 12/09/2014, Court confirmed the rule nisi grented on 10/07/2014,

Ad Court Recusal

Despite Defendant having tendered pointsin imine that confirm gvert bias and that g0 beyond
demonstrating reasonable apprehension of bias that is the test for recusal of Presiding Officer
as per precedent set in the SARFU case law , the Presiding Magistrate declined to recuse hergelf
of 1o qualify how the notice of recusal does not satisfy reasons acceptable for recusal - the
Presiding Magistrate further declined to hold trial within trial to adjudicate review of court's
declination to recuse itself,

IR AT rea 0N |
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18.

18,

20.

21

22,

The Presiding Magistrate subsequently declined to heed Notiee in terms of Rule 53(1) issued in
the NW High Couert where application for review had been launched ; Case MA28/14 hag since
been removed from the roll on account of the Pregiding Magistrate's failure to avail the
Maintenance Coutt file to the registrar fatlure to file explanatory affidavit, and failure to
tender notice of intention to oppose in the event she so wishes.

The Maintenance Officer also concurred that reasons tendered by Defendant for Court’s recusal
were reasonsble, he was however reprassed and ordered to focus on the guantum of the
provisionai Order,

Bath the Senior Public Prosecutor and Control Public Prosecutor are vet to heed Defendant's
plea that the Maintenance Officer’s right to apply and/or cancur with either party’s notice of
recusal needs to be affirmed as same is in line with duty to advocate the minor child's best
interests. ‘

Ad Costs
In: litigation, costs are to the causs, viz follow the vutcomeas.

However case law as per MB V NB 201.0{3) $A 220{G5!) has set precedent to the effect that :
failure to consider mediation may result in Court awarding punitive eosts, even against
suceessful parties. : :

Tis further cormnmon cause that the law does not concern itself with triviaiities and that

extrajudicial measures have to be exhausted avoid matters being brought prematurely before
caurt.

Case number 108/14 was brought prematurely before court as plaintiff declined to privately
undergo paternity test and both mediation at the level of families and tribal courts were vet o
be considered.,



23. Court determined that Maintenance Court has nothing to do with Tribal Courts. It was

24

25,

26,

27,

the event the Defendant is absoluted from the instance of paternity as he ( Derendant } is the
one who required paternity and therefore has to bear the cost ; Mamabolic wisdom teaches us

that cost of peternity test would not have been generated had Defendant agreed to maintain
another man’s child,

Despite Defendant's founding prayers in the counterclaim having stated the nieed for tests to be
conducted by two pathology practices, and Plaintiff having expressed no objection to same .
Plaietiff declined to have hers and the minor child’s blood samnles drawn by Pathologists
rataingd by Defandant and sourt sought t make a punitive interimfprovisional Meintenance

Order allaging that Plsintiff did not tecline to undergo test with the court appointed
Pathologlsts

AD CHARACTER EVIDENCE =~

Character evidence bears on the Court’s disposition to the parties as same confirms the
attitutes that account for generation of facts of delict receiving the court’s attention . Litigants
should not approach the court with dirty hands,

In Case 108/14 phaintitf declined declined to undergo prejudicial patermty tests and subjected
defendant to a barrage of profanities by text massage and face book

Court declined to accept such evidence and advised Plaintiff to approach the Domestic
Violence Court should he wish to have such evidente considered . Plaintiff statked Defendant
and had the wisdom 1o disrupt proceedings of wial through inappropriate laughter ; Hs ironical
that character evidence of Plaintiffs premuturity again came to bear, although Court missad
context of continuum of behaviors that were earlier declared the sole jurisdiction of the
Dornestic Viplence Court

ﬂ\ﬁ CONCLUSION



28.

28,

30,

3L

32,

34,

35,

The atmosphere in the maintenance court is repressive and Defendant’s right to legal

proceedings that are administratively just and fair as envisaged by constitution are not affirmed.

Defendants are often prejudiced by inability 1o afford legal fees legal aid not assisting indigent

Defendants, and legal insurance excluding maintenance from fitigation covered by various plans.

Fringiples in jurisprudence, law of evidence and forensic science are sacrificed at the altar of
expedience. innocent minor children are cursed rather than blessed by maintenance
orcasioned through inobjective presurmption of paternity.

The status quo lends itselfto domestic violence although the preamble 1o the prevention of
Family /Domestic Violence Act does not recognize the fact that men are sllent victims of
domestic violente and perpetuate gender stereotypes that criminalise men-folk ,The helping
professions of psychiatry and psychology expiose therapist to the harsh reality of this
phenotuenon without gender bias.

Objective appraisal of the Bill requires highly spetialized skills in legisiative draffing that is
often the preserve of Solicitors and Politicians.

. Harrowing experience s of ordinary litigants in Maintenance Courts can only be effectively

docurnented through research and audit of cases 1o eliminate confounding factors that

predispose to miscarriage of justice with the view to establishing sustainable guslity essurance
principlas, '

My personal experiences should resonate with law-abiding citizens interested in ansuring
fatrness of Maintenance Act and compliance with both spirit and provisions of the Constitution;
uphalding of principles of jurisprudence in Maintenance Court proceedings.

Analysis of requires tegal minds with special interest and training in public law; these are
accolades that a humble Shrink cannot lay claim to.



36. The Magistrates Commission is currently appraising their charges’ misdemeanor in the matter in
reference, and / is hoped that thet their findings shall set standards and enrich the debate.

37. My punishing work schedule indisposes me to make oral submissions o the Pariarentary

Standing Committes; howsver should it be absolutely unavoidable arrangements can be made
for the love of Country, ‘

Thank you In anticipation for finding our subrmission in order,

Sinceraly

Dr K. Moloto
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COSATU welcomes the proposed technical amendments which bring good
intentions to the Maintenance Bill which was gazetied for comments in December
2014 up to January 15, 2015. '

We are delighted in particular the acknowledgement of use of modern technology
such as cell phones (retrieving information from ECSPY); use of third parties like the
employer as part of the tracking measures in fracking defaulters a o account.

We also commend the amendment related to imprisonment of defaulter. Indeed,
imprisonment of defaulters just like blacklisting on credit bureau would not assist at
all but would further punish the chiid including other siblings who depend on the
defaulter's income.

The emphasis on speedy court rulings with limited postponements is also very
laudable. ' '

We however, dissent on some of the proposed amendments as listed in the
subsequent section.

While our contributions to the amendment bill might not be very exhaustive, we
however consider the following areas as fundamental:

Key areas for consideration as proposed by the Amendment Bill:

s Blackiisting on credit bureau (26.11, 12) — we view-this as more of a punitive
measure which not only affect the concerned child but siblings as well who
are dependent on the defaulter.

¢« Complainant responsibility to pay for charges (R80) related to retrieving of
information through ECSP (7.2) —this discourages women as the bill stipulates
that the complainant is liable for the costs incurred. Our proposal is that a fund
be put in place by Department of Justice to cover such financial costs.

¢« Maintenance payment by third parties (16 (2) these include employers,
pension or provident funds. Noting that this depends on feasibility in terms of
the payroll system, we believe that the flexibility and rights awarded to
employers in this case might cause further delays. We however propose that



employers be encouraged to supply information and co-operate on
maintenance cases of their employees as a kind of comrunity service.

Investigators and maintenance officers’ judgements should be based on a fair
judgement upon both sides.

Verbal notification; (8. (1) (c).

Discretion of the maintenance officer on transferring the files (6.1); it is
necessary that the process is sifted at the point of inquiry and structured to
make the transfer process homogenous.

Other areas (not mentioned as part of amendments but need attention):

L]

Gender bias; the Bill is silent about measures to be taken on complainant with
regards to access to the child;, we need to be cautious that we represent both
sides and that responsibility should be both ways. The aim should not be
punitive but to strike a balance between both parents.

What strategy is the government going to use especially on men who do not
renew their addresses?

There is a great need to create synergies with other bodies e.g banks through
stop orders as a means to recoup maintenance funds

Emphasis on monitoring and evaluation of the Bill to ensure implementation
and compliance. - '

How do we deal will casual labour if stop orders are to be made or on the one
hand if employer are to be involved as 3 parties considering that
unscrupulous defaulters might devise means to evade their responsibilities.
On the other hand, some employers might ‘fire’ concerned employers or fail to
renew their contracts in order to avoid such responsibilities.

How do we draw in rural women's special needs in this act?
Education and awareness programmes are essential and we recommend that
the Department of Justice partners with communities fo sensitise them on the

bill and implications thereof.

What are the preventative measures in place in relation to the bill? For
instance, maintenance disputes are often accompanied by domestic violence



e.g. killing of spouse or children, witchcraft, etc. Thus there is need for proper
implementation of the Domestic violence Bill.

s Age of majority; that is maintenance beyond the majority age in particular for
disabled children; child maintenance should needs —based.

e The Bill needs to also consider spousal maintenance in divorce cases
involving both heterosexual and homosexual relationships where a decree of
divorce does not cover such.,

e \VWhat is the role of the state and what does the government offer in terms of
tracking of defaulters considering the fact that in most cases, women are the
complainants and usually not working?

e |n future the Bill should also take info consideration cases of unborn babies as
beneficiaries of probably a deceased respondent’s provident funds?. There is
need for further research on this.

e Gender sensitisation of court personnel e.g. magistrates, maintenance
‘officers, prosecutors etc.

« Need to consider unfairness and disparities between the rich and poor
respondents. For instance, somebody earning R2000 might pay the same
maintenance fees as somebody earning R50 000 because of flexibilities
‘which prioritise  respondent's personal expenditure bill is before a
maintenance ruling is made. We thus, recommend that categories be created
-based on individual incomes other than expenditures.

Please let us know if we can be of any further assistance. Thank you.
Kind regards,

Matthew Parks
COSATU Parliamentary Office



