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INTRODUCTION

1

Our advice is sought by National Treasury regarding the draft Banks
Amendment Bill, 2014 (“the Bill"). We are asked to consider whether the Bill is
consistent with the section 25 of the Constitution and are also asked to propose

any suggested changes to the Bill.

In what follows, we first set out the nature of the amendments proposed in the
Bill and then tumn to consider whether they comply with section 25 of the

Constitution. Finally, we set out certain amendments we suggest to the Bill.

THE NATURE OF THE AMENDMENTS

3

The Bill proposes various amendments to the Banks Act 94 of 1890 (“the Act”).
In particular the amendments seek to broaden the powers of a curator to a

bank appointed in terms of section 69 of the Act.

Some of the amendments proposed by the Bill merely seek to confirm powers
that already vest in the curator, while others vest new powers in the curator.
For present purposes, little tums on this distinction and so we do not consider it

further.

There are broadly three amendments that are proposed.

First, the Bill proposes amendments to section 69{2C) of the Act, which deals



with the circumstances under which the curator may dispose of the bank's

assets and liabilities. Clause 1 of the Bill provides that section 69(2C) will be

substituted with a provision as follows:

"(a) Notwithstanding the provisions of subsection (3), the curator

(b)

(c)

(d)

may—
(i) dispose of any of the bank’s assets;

(ii) transfer any of its liabilities; or

(i)  dispose of any of its assets and transfer any of its
liabilities,

in the ordinary course of the bank’s business.

Except in the circumstances coniemplated in paragraph (a) the
curator may not, notwithstanding the provisions of section 112 of
the Companies Act—

() dispose of any of the bank’s assets;
(i)  transfer any of its liabilities; or

(i)  dispose of any of its assefs and transfer any of its
liabilities,
otherwise than in accordance with the provisions of section 54.

In seeking consent for a disposal of assets or ftransfer of
liabilities or such disposal and transfer in terms of paragraph (b),
the curator shall report to the Minister and Registrar, as the case
may be, on the expected effect on the bank’s creditors and
whether—

(i the creditors are treated in an equitable manner; and

(i) a reasonable probability exists that a creditor will not
incur greater losses, as at the date of the proposed
disposal, transfer or disposal and transfer, than would
have been incurred if the bank had been wound up under
section 68 of this Act on the date of the proposed
disposal, transfer or disposal and transfer.

The Minister must, in addition to the requirements of section 54,
consider the curator's report as provided in paragraph (c) in
making his or her decision in terms of section 54: Provided that
notwithstanding the fact that the effects in paragraph (c)(i) and
(i) are not satisfied, the Minister may, subject to section 54,
consent to the disposal, transfer or disposal and transfer if it is,
in his or her opinion, reasonably likely to promote the
maintenance of—

(i) a stable banking sector in the Republic; or
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(i)  public confidence in the banking sector in the Republic.”;

The effect of this amendment is accordingly as follows:

7.1

7.2

7.3

74

it vests an express power in the curator to dispose of any of the assets or
liabilites of the bank, outside the ordinary course of the bank’s

business.’

It provides that this power may only be exercised subject to section 54 of
the Act. That section, in turn requires approval to be obtained for the
transfer of a Bank's assets or liabilities. Such approval must be obtained
from the Minister of Finance or the Registrar of Banks, depending on the

extent of the transfer concerned.

The amendment provides that, for purposes of this approval, the curator
must report to the Minister or Registrar, as the case may be, on the

expected effect on the bank’s creditors, including on:

7.3.1 whether the creditors are treated in an equitable manner; and

7.3.2 whether a reasonable probability exists that a creditor will not
incur greater losses via the disposal than if the bank had been

wound up.

Lastly, and significantly, it provides that even if the requirements

' The amendment does not, of course, allow the curator to impose such a disposal on an unwilling

recipient. Rather it merely empowers the curator to engage in the disposal on behalf of the bank,
subject to the consent of the recipient concerned.



mentioned above are not satisfied, the Minister or Registrar,z as the case
may be, may still grant permission for the disposal if in his or her opinion
the disposal is reasonably likely to promote the maintenance of a stable

banking sector or public confidence in the banking sector.

8 Second, the Bill proposes the substitution of section 69(3)(f) of the Act, to

provide as follows:

“to make and carry out any decision in respect of the bank which in
terms of the provisions of the Companies Acl the bank’s
memorandum of Incorporation or the rules of any securities
exchange, on which any securities of the bank or its controlling
company are listed, would have required an ordinary resolution or a
special resolution of shareholders of the bank or its controlling
company;”

9 The effect of this amendment is to ensure that the curator is empowered to
make and carry out any decision which would have had to be made by the
shareholders of the bank, whether by special or general resolution. This
amendment appears to us to be constitutionally uncontroversial and we do not

consider it further.

10 Third, the Bill proposes the insertion of a new section 69(3)(j) of the Act as

follows:

“0) to raise funding on behalf of the bank and, notwithstanding any
contractual obligations of the bank, to provide security over the
assels of the bank in respect of such funding: Provided that,
notwithstanding the provisions of subsection (6}, any claim for
damages in respect of any loss sustained by, or damage caused
fo any person as a result of such security, may be instituted

2 The provisions of section 69(2C){d) as introduced by the Bill do not expressly mention the Registrar
having this power. However, we are instructed that this was the intent of the drafters. We suggest
below an appropriate amendment of the Bill in this regard.
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against the bank after the expiration of a period of one year as
from the date of such provision of security”

The effect of this amendment is to provide that the curator has the power to
raise funding on behalf of the bank (including raising security over the bank’s
assets for this purpose). For present purposes what is important is that the
curator is permitted to exercise this power “nolwithstanding any contractual

obligations of the bank’.

THE PROTECTION OF PROPERTY UNDER THE CONSTITUTION

12

13

Section 25(1) of the Constitution is the provision which deals with property
rights. However, it does not create absolute property rights or even a general
right to property. Instead, the section regulates the circumstances in which two
kinds of interference can occur with regard to property rights — “deprivations”

and “expropriations’.

The Constitutional Court has explained the difference between deprivations and

expropriation as follows:

“Deprivation within the context of section 25 includes extinguishing a
right previously enjoyed, and expropriation is a subset thereof.
Whereas deprivation always takes place when property or rights
therein are either taken away or significantly interfered with, the
same is not necessarily true of expropriation. Deprivation relates to
sacrifices that holders of private properly rights may have to make
without compensation, whereas expropriation entails _state
acquisition of that property in the public interest and must always be
accompanied by compensation. There is therefore more required to
establish expropriation although there is an overlap and no bold line
of demarcation between sections 25(1) and 25(2). Section 25(1)
deals with all property and all deprivations, including expropriation,




although additional requirements must be met for deprivation to rise
to the level of expropriation.™

14 In the present case, we do not consider that it can be said that the State is
acquiring any property rights concerned. The majority of the Constitutional
Court made clear in Agri SA that there “can be no expropriation in
circumstances where deprivation does not result in property being acquired by

the state”*

14.1 In the present case, there is no property that is being acquired by the

state.

14.2 The most that could be said is that is that the curator is a state-appointed
functionary and that he is temporarily vested with powers over the bank,
including those of the shareholders. This is not sufficient to result in an

expropriation.

158 The real question then is whether the Bill produces a deprivation of property
and, if so, whether it complies with section 25(1) of the Constitution. That

section provides:

“No one may be deprived of properly except in terms of law of
general application, and no law may permit arbitrary deprivation of

property.”

16 In a series of cases, the Constitutional Court has set out the test for what

constitutes a deprivation of property. The following principles apply:

8 Agri SA v Minister for Minerals and Energy 2013 {4) SA 1 (CC) at para 48 (emphasis added)
4 At para 59



16.1 The meaning of “property” in section 25 is to be understood broadly. It

inctudes both corporeal and incorporeal property.®

16.2 The Court initially took the view that a deprivation of property occurs
where there is “any interference with the use, enjoyment or exploitation

of private property.”™

16.3 However, it subsequently restated the test for deprivation more narrowly,

as follows:

“Whether there has been a deprivation depends on the extent of the
interference with or limitation of use, enjoyment or exploitation....
(S)ubstantial interference or fimitation that goes beyond the normal
restrictions on property use or enjoyment found in an open and
democratic society would amount to deprivation.”

16.4 In its most recent judgment it relied on this dictum and held that a
deprivation occurs “when property or rights therein are either taken away

or significantly interfered with" 2

17 In the present context, we are of the view the amendments allow for

deprivations of property in at least one, and possibly two, respects.

18 First, the amendments allow the curator (with the pemmission of the

® Law Society of South Africa and Others v Minister for Transport and Another 2011 {1) SA 400 (CC)
at para 83

First National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue Service and
Another; First National Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 {4) SA 768 (CC) at
para 57

Mkontwana v Nelson Mandela Metropolitan Municipality and Another; Bissett and Others v Buffalo
City Municipality and Others; Transfer Rights Action Campaign and Others v MEC, Local
Government and Housing, Gaufeng and Others (KwaZulu-Natal Law Society and Msunduzi
Municipality as Amici Curiae) 2005 (1) SA 530 {CC) at para 32

8 Agri SA v Minister for Minerals and Energy 2013 (4) SA 1 (CC) at para 48



Minister/Registrar) to transfer the assets or liabilities of the bank to another
party in circumstances where this may not treat creditors in an equitable
manner and where this may result in the creditor incurring greater losses than if

the Bank had been wound up.

18.1 The Constitutional Court found in the National Credit Regulator case that
a personal right to claim restitution of money amounts to “property” in
terms of the Constitution.® While that statement was made in the context
of a claim for unjustified enrichment, there appears no reason that it
would not apply equally to a claim by a creditor against a bank on

whatever basis it is brought.

18.2 The National Credit Regulator case concemed a provision which had the
effect of extinguishing the right to claim. That is not the case here.
However, the ability to succeed in the claim might well be substantially
and adversely affected. For example, the amendments permit a situation
where a party with a claim against a bank now finds that the claim lies
against some other potentially unrelated third party, which may or may
not have the ability to satisfy the debt. The amendments also pemit a
situation where the party with the claim continues to have a claim against

the bank, but all or many of its assets have been transferred to a third

party.

18.3 This appears to us to involve a “significant inferference” in the right
concerned and thus amount to a deprivation of property. We refer to this

as “the first deprivation”.

® National Credit Regulator v Opperman and Others 2013 (2) SA 1 (CC) at paras 57 - 64
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19 Second, the amendments allow the curator to provide security over the bank’s

assets, notwithstanding any contractual obligations of the bank.

19.1 The effect of the curator exercising this power may well be to subvert the
existing hierarchy of creditors, for example undermining or removing the

right of certain creditors to have their claims accorded preferential status.

19.2 It is significantly iess clear that this amounts to a deprivation of property.
Nevertheless, particularly given that the Constitutional Court has
expressly held that incorporeal property rights are protected by section
25(1), we consider that it is at least arguable that the exercise of this

power will in some instances result in a deprivation of property.

19.3 Therefore, for present purposes, we assume that this amounts to a

deprivation of property.

19.4 We refer to this as “the second deprivation”

20 However, what is critical is that section 25(1) of the Constitution does not
prohibit all deprivations of property. Rather it requires only that deprivations
take place in terms of a law of general application (which is not in issue here)

and that they not be “arbitrary’.

20.1 In First National Bank, the Court made clear that a deprivation of

property would be arbitrary in two circumstances:'®

% First National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue Service and
Another; First National Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) SA 768 (CC) at
para 100. See also: Reflect-All 1025 CC and Others v MEC for Public Transporl, Roads and
Works, Gauteng Provincial Government, and Another 2009 (6) SA 391 (CC) at para 52
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20.1.1 Where it was procedurally unfair; or
20.1.2 Where it took place “without sufficient reason’”.

20.2 In relation to the “sufficient reason” standard, the Court held that it meant

that:

“there must be an appropriale relationship between means and
ends, between the sacrifice the individual is asked to make and the
public purpose this is intended to serve. It is one that is not limited to
an enquiry into mere rationality, but is less strict than a full and
exacting proportionality examination.”!

20.3 The Court held also that the “sufficient reason’ standard is a variable

standard which depends on a range of factors:

“(a) It is to be determined by evaluating the relationship between
means employed, namely the deprivation in question and ends
sought to be achieved, namely the purpose of the law in
question.

(b} A complexity of relationships has to be considered.

(c) In evaluating the deprivation in question, regard must be had to
the relationship between the purpose for the deprivation and the
person whose property is affected.

(d) In addition, regard must be had to the relationship between the
purpose of the deprivation and the nature of the property as well
as the extent of the deprivation in respect of such property.

{e) Generally speaking, where the property in question is ownership
of land or a corporeal moveable, a more compelling purpose will
have to be established in order for the depriving law to constitute
sufficient reason for the deprivation than in the case when the
property is something different and the properly right something
less extensive. This judgment is not concerned at all with
incorporeal property.

(0 Generally speaking, when the deprivation in question embraces
all the incidents of ownership, the purpose for the deprivation
will have to be more compelling than when the deprivation
embraces only some incidents of ownership and those incidents
only partially.

" First National Bank at para 98
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(g) Depending on such interplay between variable means and ends,
the nature of the property in question and the extent of its
deprivation, there may be circumstances when sufficient reason
is established by, in effect, no more than a mere rational
relationship between means and ends; in others this might only
be established by a proportionalily evaluation closer to that
required by s 36(1) of the Constitution.

(h) Whether there is sufficient reason to warrant the deprivation is a
matter fo be decided on all the relevant facts of each particular
case, always bearing in mind that the enquiry is concerned with
‘arbitrary’ in relation to the deprivation of property under s 25. »12

21 ltis thus necessary to consider whether the amendments allow for deprivations

that are:

21.1 procedurally unfair; or

21.2 substantively arbitrary — that is without sufficient reason.

22 We begin by considering the first deprivation identified — the effect on claims of

creditors.
23 We do not consider that the amendments allow for a procedurally unfair
deprivation in this regard.

23.1 The curator is not able to transfer the assets or liabilities without the

permission of the Minister / Registrar.

23.2 The amendments do not deal with whether and to what extent a creditor
is entitled to be heard by the Minister/Registrar before such permission is

granted. They are entirely silent on this issue.

23.3 This does not necessarily mean that no hearing is required. This is

"2 First National Bank at para 100.
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because it is now well established that all statutory administrative powers
must be read subject to and together with the Promotion of
Administrative Justice Act 3 of 200C (“PAJA™}, unless on a proper

construction they are inconsistent with it.'

23.4 This means that, in exercising their discretionary powers under the
amendments, the Minister/Registrar would be obliged to act in
compliance with PAJA, including the duty to act in a procedurally fair
manner.'* In this regard, PAJA makes clear that what is procedurally fair
depends on the circumstances of the case.'® Moreover, PAJA allows for
administrators to depart from the requirements of procedurally fair
administrative action where this is reasonable and justifiable in the
circumstances.'® The Constitutional Court has specifically upheld this
approach in the context of deprivations of property where, for example,
there were multiple people who would have had to be heard.” Thus,
while the exercise of administrative power will generally require a hearing

in advance of the decision, this is not invariably the case.

23.5 For purposes of this opinion, it is not necessary for us o express a view
as to whether the Minister/Registrar would have to provide a hearing in

advance of their decision and in what circumstances. Moreover, doing

8 Zondi v MEC for Traditional and Local Government Affairs and Others 2005 (3) SA 589 (CC) at
para 101

' It may well be the case that the curator is himself obliged to act in a procedurally fair manner before
even seeking the approval of the Minister/Regulator. But it is not necessary for us to express any
view on this issue.

'8 Section 3(1)(a) of PAJA
18 Section 3(4) of PAJA

7 Reflect-All 1025 CC and Others v MEC for Public Transport, Roads and Works, Gauteng Provincial
Government, and Ancther 2009 (6) SA 391 (CC) at paras 44 - 456



23.6

23.7

14

so in the abstract is very difficult as this will depend in substantial part on
the facts of the decision concerned. However, we would caution that,
when exercising their powers, the Minister/Registrar will need to be alive
to the potential need to provide a hearing and may well need to seek

legal advice on this score, in the context of the facts then at hand.

For present purposes and in relation to considering the constitutionality
of the Bill, what is clear is that the Minister/Registrar will have to comply
with the procedural fairmess requirements of PAJA in taking the decisions
concemed. Once this is so, it cannot be said that the amendments allow

for procedurally unfair deprivations of property.

We emphasise that the Bill sensibly does not result in an automatic
deprivation by virtue of operation of law. Nor does it result in the
Minister/Registrar being required to approve the deprivation if certain
jurisdictional facts are satisfied. The deprivation produced by the Bill is
consequently quite different to that declared unconstitutional in the

National Credit Regulator case.

23.7.1 In that case, the statute provided that once a court had found
that a credit agreement was unlawful, the court was required to
direct that the rights of the credit provider to recover money paid
were cancelled or forfeited fo the state. When counsel for the
Minister sought to contend that that the deprivation was not
procedurally unfair due to the involvement of the court, this

argument was understandably rejected:
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“The problem is of course that the court is denied any
discretion to decide on a just and equitable order. This
Court indicated in Mohunram that a lack of discretion on
the part of a court to forfeit property would result in an
arbitrary deprivation of property.”®

23.7.2 By contrast, in the present case, there is nothing in the Bill that

requires the Minister/Registrar to approve the request by the
curator. On the contrary, sections 54 and 69(2B) make
expressly clear that there is a discretion vested in the
Minister/Registrar. For example, even where the
Minister/Registrar concludes under section 69(2C)(d) that the
disposal is reasonably likely to promote the maintenance of a
stable banking sector, they are then merely empowered to
approve it — they are not required to do so. The same applies

when the requirements of section 69(2C)(c) are satisfied.

24 We also do not consider that the amendments allow for a substantively

arbitration deprivation to occur. They ensure that there is sufficient reason for

the deprivation, due mainly to the following factors:

24.1 First, the rights of creditors are not extinguished. They may well be

24.2

affected in a significant way, as we have explained above, but they are

not extinguished.

the scheme of the amendments makes clear that the

Minister/Registrar is required to consider the important considerations of

whether creditors are being treated in an equitable manner and whether

18 National Credit Reguiator at para 69



24.3

24.4
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it is probable that approving the transfers will lead to fewer losses than if
the bank were wound up. Where these considerations are met these will
be powerful considerations that operate against the deprivation being

arbitrary.

Third, while the Minister/Registrar are given the power to grant
permission for the transfer or disposal where these considerations are
not satisfied, they may do so only where this is reasonably likely to
promote the maintenance of a stable banking sector or public confidence
in the banking sector. These are very weighty considerations and are
certainly capable of providing “sufficient reason” for the deprivations
concerned. Indeed, a deprivation that is “/ikely” to promote the
maintenance of a stable banking sector or public confidence in the
banking sector may well be the very antithesis of an “arbitrary’
deprivation. This is, however, subject to a question of proportionality —

which we deal with next.

Fourth, while the Bill does not expressly require the Minister/Registrar to
consider whether the deprivation is proportional to the aims sought to be
achieved, we consider that — on a proper construction of the section -
the Minister/Registrar will indeed be required to consider this issue in

exercising their discretion,

24.4.1 This is made clear by the series of cases conceming asset
forfeiture decided by our courts under the Prevention of
Organised Crime Act 121 of 1898. That Act does not specifically

mention “proportionality” as a factor relevant to the granting of a
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forfeiture order. However, the courts have nevertheless held
repeatedly that a need for appropriate proportionality is inherent

in a constitutionally-compliant interpretation of the Act."®

24.4.2 This is significant in the present case. As important as the
purposes contemplated in section 69(2C)(d) are, it must be
bome in mind that the extent of the deprivations occasioned by
the Minister/Registrar granting their approval might be very
significant in respect of the individuals affected. It is therefore
necessary that the Minister/Registrar weigh up the extent of the
need for the approvals concermned against the extent of the
deprivation occasioned and consider whether this is proportional
—~ albeit that this will need to bear in mind that the test for
arbitrariness under section 25(1) is “less strict than a full and
exacting proportionality examination”?® This is especially
important where only the latter of the purposes mentioned in
section 69(2C)(d) — public confidence in the banking sector — is

at issue, given that this consideration is by its nature somewhat

ephemeral.

24.4.3 We thus consider that that, despite the absence of a reference
to “proportionality” in the Bill, this is inherent in the Bill. This
assists in rendering the Bill constitutionally permissible, but must

of course also then be taken into account by the

® prophet v National Director of Public Prosecutions 2007 (6) SA 169 (CC) at paras 58 — 69;
Mohunram v NDPP (Law Review Project as Amicus Curiae) 2007 (4) SA 222 (CC) at paras 56 — 75

2 First National Bank at para 98
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Minister/Registrar when exercising their powers. While the
Minister/Registrar may well require separate legal advice on the
precise factors to consider in this proportionality enquiry, they
will likely include a consideration of the identity of the parties
whose property rights are being affected; how those rights came
about; the extent of the deprivations; the need for the

deprivations; and possible altermnatives to the deprivations.

24.5 Fifth, any decision by the Minister/Registrar could be challenged on
review on substantive grounds in the High Court in terms of PAJA. This
is an important factor in preventing arbitrary deprivation. This is
demonstrated by an SCA decision dealing with deprivations of property
in a different context — MTN v SMI2' There, the SCA explained the

effect of the ability to review under PAJA:

‘[This] has two effects: first, on the macro-level, because [the
empowering provision] can only validly be exercised in accordance
with administrative-justice rights, it insulates the [empowering
provision] against_constitutional invalidity by serving as a_hedge
aqainst arbifrary deprivation; and secondly, when a particular
deprivation is challenged, the requirements of administrative justice
determine whether it was, on the micro-level, arbitrary or not.

25 In respect of the second deprivation, we reach the same conclusions — albeit

for slightly different reasons.

25.1 In respect of the curator's powers under section 69(3)(j), it appears that
these are not necessarily subject to any need to obtain approval from the

Minister/Registrar. However, we do not consider that the amendments

#! Mobile Telephone Networks (Pty) Ltd v SMi Trading CC 2012 (6) SA 638 (SCA)
22 At para 35 (emphasis added)
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allow for a procedurally unfair deprivation.

25.1.1 Section 69(3)(j) does not compel the curator to act in a manner
that contravenes the existing contractual rights concemed. He

is merely given a discretionary power to do so.

25.1.2 The curator's powers are derived from the Banks Act and his
appointment by the Minister. He is moreover exercising a
public function or fulfiling a public purpose in his role, as is
demonstrated by the fact that the Minister may only appoint him
where he or she deems it “desirable in the public interest’® 1t
thus appears that in exercising his powers under the new
sections in a manner that potentially erodes existing contractual
rights, he will likely be exercising administrative powers that are

subject to PAJA.?*

25.1.3 It is again not necessary for us to set out in this opinion precisely
when this will be the case, nor when the exercise of such
powers will require a hearing or what form such hearing will
have to take. We do note that section 69(3){d} of the Act
already permits the curator “fo convene from time to time, in
such manner as the curator may deem fit, a meeting of creditors
of the bank concerned for the purpose of establishing the nature

and extent of the bank's indebtedness fo such creditors and for

B gaction 69(1)(a)

2 gee, for example, AAA Investments (Ply) Lid v Micro Finance Regulatory Council and Another
2007 (1) SA 343 (CC) at paras 40 — 41; Allpay Consolidated Investment Holdings (Pty) Ltd and
Others v Chief Executive Officer of the South African Social Securily Agency and Others (No 2)
2014 (4) SA 179 (CC) at paras 52 - 54
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consultation with such creditors in so far as their interests may
be affected by decisions taken by the curator in the course of the
management of the affairs of the bank concerned’. That may
well be an appropriate way of satisfying the procedural faimess

requirements of PAJA.

For present purposes what is important is that, as indicated
above, the appilicability of PAJA serves as a protection against

procedurally unfair deprivations.

25.2 We also do not consider that the amendments result in a substantively

arbitrary derivation of property:

25.2.1

25.2.2

The extent of the deprivation is limited. Section 69(3)j) makes
expressly clear that a party who suffers damages as a result of
the curator exercising his powers in terms of those sections will
be entitled to claim damages, provided that this may only occur

a year after the provision of the security concerned.

In any event, the curator is merely empowered (not required) to
act contrary to his contractual obligations — he will have to
consider whether to do so and to what extent. In doing so, the
curator will have to bear in mind the effect that his decisions
would have on existing property rights and consider whether he

has sufficient reason for doing so.
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25.2.3 The curator's decision will again be subject to review in terms of
PAJA in the High Court. Thus, again, as the SCA has explained

this acts “as a hedge against arbitrary deprivation”.?®

25.2.4 These powers are plainly conferred for an important public
purpose — to enable the curator to fulfil his functions of acting in
the public interest in the extraordinary circumstance that a bank

is unable to repay its deposits or meets its obligations.

25.2.5 Lastly, the discussion of proportionality set out above is equally

applicable here.

26 In all the circumstances, we consider that the amendments do not permit
arbitrary deprivations of property and are accordingly not in breach of section

25(1) of the Constitution.

27 In the circumstances, it is not necessary to engage in the section 36 limitations
analysis. Indeed, the Constitutional Court has rightly twice expressed some
doubt as to how a deprivation which was arbitrary and thus in breach of section

25(1) could ever pass constitutional muster under section 36(1 )28

SUGGESTED AMENDMENTS TO THE BILL

28 As part of our brief, we are asked also to consider whether the Bill ought to be

% Mobile Telephone Networks (Pty) Ltd v SMI Trading CC at para 35
8 First National Bank at para 110; National Credit Regulator at paras 73 - 75
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amended in any respects. We are of the view that two amendments are

necessary.

29 First, an amendment is necessary to make clear that section 69(2C)(d) applies
not merely to the Minister, but also the Registrar if he is the person responsible
for making the relevant decision under section 54 of the Act. The new section

69(2C)(d) should therefore be amended to provide as follows:

“The Minister or the Registrar, as the case may be, must, in addition
fo the requirements of section 54, consider the curator's report as
provided in paragraph (c) in making his or her decision in terms of
section 54: Provided that notwithstanding the fact that the effects in
paragraph (c)(i) and (ii) are not satisfied, the Minister or_the
Registrar, as the case_may be, may, subject to section 54, consent
to the disposal, transfer or disposal and transfer if it is, in his or her
opinion, reasonably likely to promote the maintenance of—

(i} a stable banking sector in the Republic; or
(i) public confidence in the banking sector in the Republic.";

30 Second, we are concemned that as the Bill presently stands there will be
ambiguity as to whether the changes it brings about apply to the curator of

African Bank or only future curatorships.

30.1 The Bill contains no provision regarding when it will take effect. This is
normally not a difficulty as it means that the Bill will take effect upon it

being signed and published.?

30.2 However, there is a strong presumption that a statute does not operate

retrospectively, unless a contrary intention is indicated, either expressiy

%" Section 81 of the Constitution and section 13(1) of the Interpretation Act 33 of 1957
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or by clear implication?® Thus, any ambiguity is generally resolved

against any form of retrospective application.

30.3 In the present case, the difficulties in relation to African Bank and the
appointment of the curator both occurred well before the present Bill will
come into force. Thus, for the curator of African Bank to be given the
powers presently at issue arguably requires a (weak) form of
retrospectivity. This is because, as the Constitutional Court has
explained, a “refrospective provision operates for the future only but

imposes new results in respect of past evenls”. =

30.4 We thus consider that there is a real danger that, if the Bill remains as it
stands, it will open the way to a contention that the powers conferred by
the Bill do not operate retrospectively and only apply to future curator
appointments — not the African Bank curatorship. This would obviously

be very damaging.

30.5 We therefore suggest that clause 2 be formulated to provide as follows:

“Short title, commencement and application

(1) This Act is called the Banks Amendment Act, 2014 and comes
info _operation upon publication by the President in the
Government Gazette.

(2) Where, upon the coming into operation of this Act there is a

curatorship already in force in terms of the Banks Act, the
provisions of this Act will apply to the curator concerned.”

8 s and Another v Acting Regional Magistrate, Boksburg: Venter and Another 2012 (1) BCLR 5 (CC)
at para 16. The court cited the following authorities: National Director of Public Prosecutions v
Carolus and Others 2000 (1) SA 1127 (SCA) at paras 31-2; Kalzenelflenbogen Lid v Mullin 1977 (4)
SA 855 (A) at 884A-B; R v Siflas 1959 (4) SA 305 (A) at 309H-310A; Bareki NO and Another v
Gencor Ltd and Others 2006 (1) SA 432 (T) at 438J-439E; S v Koukoulas 1970 (2) SA 477 (T) at
479H; and Curtis v Johannesburg Municipality 1906 TS 308 at 311.

2 Du Toit v Minister for Safsty and Security and Another 2009 (12) BCLR 1171 (CC) at para 33.
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31 We point out too that there is no constitutional difficulty in this approach. While
retrospective application of laws in the criminal context raises real constitutional

problems,* the same is not true of the civil context,

31.1 There is no decision of which we are aware (and certainly none of the
Constitutional Court) helding that expressly retrospective statutes in a
civil context are unconstitutional. Indeed, on the contrary, there are
decisions of the Court interpreting and applying civil statutes that were

deliberately retrospective in nature, without any adverse comment.*'

31.2 Similarly, the foreign law experience indicates that retrospective civil

statutes are not inconsistent with the rule of law.*?

31.3 This is not to say that a specific retrospective statute could not be
successfully challenged on the grounds that, for example, its
retrospective provisions result in a breach of a fundamental right.
However, that is not the case here — especially considering the weak

form of retrospectivity at issue.

CONCLUSION

32 For the reasons set out above, we do not consider that the Bill is inconsistent

* Masiya v Director of Public Prosecutions, Pretoria and Another (Centre for Applied Legal Studies
and Another, Amici Curiae) 2007 (6) SA 30 (CC) at paras 47 - 57 Veldman v Director of Pubiic
Frosecutions (WLD) 2007 (3} SA 210 (CC)

3" Eg: Du Toit v Minister for Safety and Security and Another 2009 {12) BCLR 1171 (CC) at para 33

% Tribe 'American Constitutional Law' 2nd Ed (1988) 632-641; Finch and Benefit Guarantee
Corporation v Gray 467 US 717 at 729; Hogg Consfitutional Law of Canada at para 48.8, cited with
approval in Robertson and another v City of Cape Town and ancther 2004 (5) SA 412 (C) at para
134; Heil v Rankin [2000] 3 All ER 138 (CA).



25

with the Constitution.

33 However, we recommend that the Bill be amended to reflect the amendments

set out at paragraphs 29 and 30.5 above.

DAVID UNTERHALTER SC
STEVEN BUDLENDER
Chambers

Johannesburg
6 December 2014






