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CRIMINAL LAW (SEXUAL OFFENCES AND RELATED
MATTERS) AMENDMENT ACT AMENDMENT BILL
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TWO SEPARATE COMPONENTS OF BILL

« The primary aim of sections 15 and 16 (statutory rape and
statutory sexual assault, respectively) is to protect children
(between the ages of 12 and 16 years) from exploitation by
adults. . . - .

« Section 50(2)(a) places an obligation on a court to order that
the particulars of a convicted person or a person in respect
of whom the court has given a direction in terms of section
77(6) or 78(6) of the Criminal Procedure Act, 1977, must be
included in the National Register for Sex Offenders.
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TEDDY BEAR CASE

. The Constitutional Court found that sections 15 and 16 of
the Act infringe the rights of adolescents in terms of section
10 (right to human dignity), section 14 (right to privacy) and
section 28(2) (best interest of the child principle) of the
Constitution. | |

. The main aim of sections 15 and 16, namely to protect
children (12 years or older but younger than 16 years)
against predatory adults, remains unaffected by the
judgment.
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CLAUSES 1,2,3AND9
Clause 1 omits the reference to an adolescent person from
the definition of “child”. Clause 2 amends section 15 by -

(i) inserting a reference to an adolescent person in
subsection (1) for purposes of clarity;

(i) decriminalising consensual sexual acts between two
~ adolescent persons ((the” proposed new subsection (1 )a),
in line with the Constitutional Court’s finding; |

(i) decriminalising consensual sexual acts between a 16
or 17 year old person and an adolescent person where the
age gap between the two persons is not more than two
years ((the proposed new subsection (1)(b)); and

(iv) by retaining the requirement that a decision whether to

prosecute a 16 or 17 old person or not should be taken by
the relevant Director of Public Prosecutions (subsection (2)).
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THE J CASE

Section 50(2)(a) of the Act places an obligation on a court
to order that the particulars of a convicted person or a
person in respect of whom the court has given a direction
in terms of section 77(6) or 78(6) of the Criminal Procedure
Act. 1977, must be included in the National Register for
Sex Offenders. o | | |

The Court found that the limitation of the right of child
offenders contained in section 50(2)(a) of the Act, namely
that they are not afforded an opportunity to be heard
regarding the placement of their names in the Register, is

not justified in an open and democratic society.
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Clause 8 of the Bill aims 10 amend section 51 of the Act
which deals with-the removal of the particulars of persons
from the Register. The proposed new subsection (2A)
introduces a procedure in terms of which-an affected person
may apply to the same court which made the original order
for the inclusion of that person’s particulars in the Register,
for an order to remove his or her particulars from the
Register, on good cause shown. | -

Clause 10 aims to amend section 67 of the Act by providing
that the Minister may make regulations regarding the
procedure to be followed in respect of the applications for
the removal of the particulars from the Register, envisaged
in clause 8, should it become necessary {o make such
regulations.
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