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CHAPTER 5

ORDER IN PUBLIC MEETINGS AND

RULES OF DEBATE

Part 1: Order in meetings

44.
Freedom of speech [and debate]

(1) In accordance with section [55(2)] 58(1)(a) of the Constitution, [1993, there shall be freedom of speech and debate in or before this House and any committee thereof, or any joint committee of Parliament] Cabinet members, Deputy Ministers and members of the National Assembly have freedom of speech in the Assembly and in its committees, subject to its rules and orders[only to the restrictions placed on such freedom in terms of or under the Constitution, any other law or these Rules].

(2) In accordance with section [55(3)] 58(1)(b) of the Constitution, [1993,] Cabinet members, Deputy Ministers and members of the National Assembly are not liable to civil or criminal proceedings, arrest imprisonment or damages for anything that they have said in, produced before or submitted to the Assembly or any of its committees, or anything revealed as a result of anything that they have said in, produced before or submitted to  the Assembly or any of its committees. [and subject to these Rules, a member of this House shall not be liable to any civil or criminal proceedings, arrest, imprisonment or damages by reason of anything which he or she has said, produced or submitted in or before or to this House or any committee thereof, or any joint committee, or by reason of anything which may have been revealed as a result of what he or she has said, produced or submitted in or before or to this House or any such committee]

45.
Conduct of members

(1)
Every member [is to be uncovered when he or she enters or leaves the Chamber, or moves to any other part of the Chamber during a debate, unless the Speaker directs otherwise, and shall] must bow to the Chair when entering or leaving the Chamber [in passing to or from his or her seat].

(2) No member [shall] may pass between the Chair and the member who is speaking, nor between the Chair and the Table, nor stand in any of the [passages or gangways] aisles or cross aisles.

(3) Members must at all times conduct themselves in a manner befitting the dignity and decorum of the Assembly.

[Note: It was agreed to keep this provision minimalist. However, members felt strongly that no photographs should be taken and that members should not speak on cellphones or read newspapers. An alternative to subrule (3) to indicate this could be:

(3) Members may not during proceedings take photographs in the Chamber, speak on cellphones, read newspapers or in any other way conduct themselves in a manner unbefitting the dignity and decorum of the House.

It was also noted that a similar rule should apply to committee meetings. Such a Rule has been added as a new Rule 150A. 

Further, it was noted that a separate ICT Focus Group was looking specifically at ICT issues.]

46.
Members not to converse aloud

[During debate no member shall converse aloud] Members may not converse aloud during debate.

47.
Member not to be interrupted

No member [shall] may interrupt another member whilst speaking, except - 

(a) to call attention to a point of order or a question of privilege, or 

(b) at the discretion of the presiding officer, to request permission to put a question to the member speaking.

48.
Order at adjournment

When a meeting adjourns, members who are able to do so [shall] must rise and remain in their places until the presiding officer has left the [Chamber] Chair.

49.
Precedence of presiding officer

Whenever the presiding officer [rises] intervenes during a debate, any member then speaking or offering to speak [shall] must resume his or her seat, and the presiding officer [shall] must be heard without interruption.

50.
Irrelevance or repetition

The presiding officer [, after having called attention to the conduct of a member who persists in irrelevance or repetition of arguments, may direct the member to discontinue his or her speech] may order a member addressing the House to stop speaking if that member, despite warnings from the Chair, persists in irrelevant or repetitive arguments.

[Note: Wording taken from Council Rule 36].

51.
Member ordered to [withdraw] leave Chamber

If the presiding officer is of the opinion that a member is deliberately contravening a provision of these Rules, or that a member is [in contempt of or is] disregarding the authority of the Chair, or that a member’s conduct is grossly disorderly, he or she may order the member to [withdraw immediately from] leave the Chamber immediately for the remainder of the day’s sitting.

52.
[Naming or] Censure and suspension of member

If a presiding officer is of the opinion that a contravention committed by a member of [this] the House is of so serious a nature that an order to [withdraw from] leave the Chamber for the remainder of the day’s sitting is inadequate, the presiding officer may —

(1)
(a)
if he or she is the Speaker -

(i) 
order the member to leave the Chamber immediately and additionally prohibit the member from participating in any parliamentary activities for the remainder of that day;

(ii) 
order the member to leave the Chamber and the precincts of Parliament immediately for the remainder of that day; or

(iii)
suspend the member; or

(b)
if he or she is not the Speaker, [name] censure the member and order him or her to leave the Chamber immediately and not participate in any parliamentary activities  until the Speaker, after consultation with the presiding officer, has announced what action is to be taken against the member in terms of these rules, [whereupon the Speaker, after consultation with the presiding officer, may take such action as he or she deems necessary].

[Note: A legal perspective was requested on whether a presiding officer should be able to punish/censure a member without due process by way of a committee.]

(2) If a member suspended in terms of Subrules (1)(a)(iii) or (1)(b) subsequently so requests in writing to the Speaker, the Speaker must refer the request to the Powers and Privileges Committee for review of the decision to suspend, taking into account all the circumstances that led to the suspension.

[Note: Consideration will need to be given to whether the Powers and Privileges Committee, in reviewing the action taken, may as one option also recommend a harsher penalty in accordance with the Powers and Privileges Act.

Further, it should be noted that the Speaker's powers to maintain order in the House are necessarily discretionary and are applied on the basis of circumstances prevailing in the House at any time. The Speaker needs to have the power to take action proportionate to a member's conduct. A process of review, as proposed, may tend to undermine the authority of the Speaker. The new rule as drafted, also for practical purposes, limits the opportunity of review to cases where a member is suspended.] 

53.
[Member to withdraw from precincts of Parliament] Action against member to be announced in House

[(1)
A member ordered to withdraw from the Chamber or 
suspended or named shall, subject to Subrule (2), forthwith 
withdraw from the precincts of Parliament.

(2)
If a presiding officer other than the Speaker orders a member of this House to withdraw from the Chamber and the member is a Minister or a Deputy Minister, the Speaker shall, after consultation with the presiding officer, order the member to withdraw from the precincts of Parliament or take such other action as the Speaker deems necessary.]

[(3)] The action taken against a member by the Speaker under Rule 52(1)(b) [or Subrule (1) of this Rule shall] must be announced in [this] the House.

[(4)
A member of this House who has been named shall not return to the precincts of Parliament before the action taken against him or her by the Speaker has been announced.]

54.
Period of suspension

[The suspension of a member [shall] on the first occasion during a session continues for 5 [P]parliamentary working days, on the second occasion for 10 [P]parliamentary working days, and on any subsequent occasion for 20 [P]parliamentary working days.]

The period of suspension on any occasion continues for 3 parliamentary working days.

[Note: It is proposed that the period of suspension should be reduced to 3 parliamentary working days on any occasion. The periods of suspension in the Council under the Council's Rule 39 are the same as those provided for in the original Rule of the Assembly. The Powers and Privileges Act in sec 12(5)(g) provides for a member to be suspended, with or without remuneration, for a period not exceeding 30 days, whether or not the House or any of its committees is scheduled to meet during that period. As reflected in the draft new Rule 52(2), any suspension is reviewable if the affected member so requests.] 

55.
Expression of regret

(1)
A member of [this] the House who has been suspended or [named] censured may submit to the Speaker a written expression of regret, and if the Speaker approves such expression of regret, he or she may discharge the suspension or other action taken against the member [permit the member to take his or her seat], or reduce the period or severity of the censure, and the Speaker [shall] must inform [this] the House accordingly.

[Note: The option of reducing the “sentence” has been added.]

(2) An expression of regret approved by the Speaker [shall] must be recorded in the Minutes of Proceedings.

[Option: As an alternative, it was suggested that “expression of regret” be replaced by “apology”, which is the term used in the Council rules.]

56. [57.]
Member to withdraw while his or her conduct is debated

Whenever a charge is made against a member, he or she [shall] must, after having been heard from his or her place, withdraw from the Chamber while such charge is being debated.

[Notes: (a) As requested, a check was made whether the eventuality provided for in this rule is covered in the Powers and Privileges Act. It is not covered in the Act.

(b) The sequence of Rules 56 and 57 has been reversed.]

57. [56.]
Grave disorder

In the event of grave disorder at a meeting, the presiding officer may adjourn the meeting, or may suspend the proceedings for a period to be stated by him or her.

Part 2: Rules of debate

58.
Member to address Chair

(1)
Every member desiring to speak [shall] must, if possible, stand while addressing the Chair.

(2)
At a sitting in the Chamber of the National Assembly a member may -

(a) 
only speak from the podium during debate and whenever else the presiding officer so directs, and at all other times address the Chair from a microphone on the floor of the Chamber; or [except —


(a)
to raise a point of order or a question of privilege; and

(b)
to furnish an explanation in terms of Rule 69(1),

when he or she may] 

 (b)    deliver his or her address in such other manner as the member is physically able to do and agreed to by the presiding officer.

59.
[Calling of members] Opportunity to speak

(1) A member may speak only when recognised by the presiding officer.

(2) Subject to subrule (1), a member may draw the attention of the presiding officer to a point of order or a question of privilege at any time during proceedings.

(3) [A member shall be called in] In a debate [by] the presiding officer must recognise a member in accordance with a list of members who are to speak in the debate and the times allocated for speeches by members of different parties.

[Note: The amended Rule 59, as above, incorporates the existing Rule 72, which has accordingly been deleted].

60.
[Time limits for speeches] List of speakers and time limits for speeches

[Unless otherwise provided in these Rules, members shall be restricted, in regard to the length of time they may speak, to the times allocated to them in the list contemplated in Rule 59, and if or in so far as times have not been so allocated —


(a) the President, Deputy President, the Leader of the Opposition and the member in charge of the business before a meeting, shall not be restricted in regard to the length of time they may speak; and


(b) members other than those mentioned in paragraph (a) may not speak for longer than 10 minutes at a time on a vote in the schedule to an appropriation bill or 30 minutes at a time on any other business before a meeting.]

[Rule 60(a) amended, 21 November 2008]

(1) Unless otherwise provided in these Rules and subject to Rules 73 and 74, members speak in a debate in accordance with a list of speakers compiled by the Chief Whip in consultation with the Whips or party representatives of the other parties represented in the House.

(2) The list of speakers must accommodate all parties represented in the House that wish to participate in the debate.

(3) Members on the list may speak for the time allocated to them on the list, which may not be less than three minutes unless by agreement with the member concerned.

(4) If a list of speakers is incomplete in respect of the identification of members who are to speak in a debate or the time allocated to each, or in the absence of a list of speakers, the Speaker must determine speaking arrangements for the debate in accordance with this Rule after consultation with the party Whips.

(5) If amendments are proposed to the question before the House at a late stage in a debate, the presiding officer may, at his or her discretion, extend the debate after consultation with the party Whips to allow members the opportunity to respond to the amendments. 

[Note:  It was agreed to flag as a possible further provision that, if a member or his or her party did not use the slot and time allocated to him or her on the list of speakers, that slot or time could not be given by the member or the member's party to a different party.]

61.
Reference to member by name

No member [shall] may refer to any other member by his or her first name or names only.

62.
Member not to read speech

A member [shall] must as far as possible refrain from reading his or her speech, but may refresh his or her memory by referring to notes.

63.
Offensive language

No member [shall] may use offensive or unbecoming language.

63A. Reflections upon members, the President and Ministers or Deputy Ministers who are not members of the Assembly

(1) No member may impute improper motives to any other member, or cast personal reflections on a member's integrity, or verbally abuse a member in any other way.

(2) A member who wishes to bring any improper conduct on the part of another member to the attention of the House may do so only by way of a separate substantive motion, comprising a clearly formulated and properly substantiated charge that in the opinion of the Speaker prima facie warrants consideration by the House.

(3) Subrules (1) and (2) apply also to reflections upon the President and Ministers and Deputy Ministers who are not members of the House.

[Notes:

(1)(a) The wording of this Rule is taken, with necessary adjustments, from the order made by the Assembly on 16 September 1997.

(b) The Speaker's discretion to disallow such a motion that does not comply with the requirements of Rule 63A(2) is covered in Rule 100.

(c) A research paper on the subject of allegations against members in international parliaments has been distributed.

(d) “Substantive motion” has been defined under “Definitions”.

(2) A question was raised whether “improper conduct” in Subrule (2) covered everything it should  cover. With reference also to the research paper, it is suggested that “improper conduct” was intended to cover all the reflections upon members envisaged in Subrule (1) that could, with proper substantiation, warrant investigation or action on the part of the House. Instances of verbal abuse without possible substantiation would always be improper and out of order, and are regarded as “highly disorderly” in other parliaments (eg Australia).  

(3) Option: Extend this Rule to cover also reflections on the ethical conduct of members in their personal lives, which, if substantiated, could be submitted to the Speaker and referred by the Speaker to the Joint Committee on Ethics and Members' Interests. 

(a) In this regard it was noted that the Joint Committee on Ethics and Members' Interests has been tasked with developing standards of ethical conduct for members (Joint Rule 124(1)), and that, as public figures, members' conduct in their personal lives should be beyond reproach.

(b) Research was requested on codes of ethical behaviour of members internationally.]

64.
Reflections upon decisions or statutes of same annual session

No member [shall] may, for the remainder of the term of the House, reflect upon any - 

(a) decision of [this] the House [of the same session] directly relating to any specified person, except for the purpose of moving that such decision be amended or rescinded; or 

(b) statute of the same annual session, except for the purpose of moving for its amendment or repeal.

[Notes: 

(a) The adjusted Rule 64 now also incorporates Rule 65.

(b) The Rule was flagged for further consideration. As the Rule is now worded, only decisions of the House relating to individuals - and statutes - are included in the prohibition. The question for further consideration is whether members should not be required to show due respect for other decisions arrived at by the House legitimately and democratically, at least for the remainder of the annual session in which such decisions were taken. At issue, ultimately, is the need for respect to be shown directly for the authority of the House and indirectly for the Constitution on which the authority of the House is based.

(c) It was agreed that members should not reflect on the proceedings/processes leading up to a decision in compliance with the Rules and orders. Consideration could be given to including a provision in the Rules, as applies in other parliaments, prohibiting disrespectful reflections on the House and its proceedings. In New Zealand a reflection on the character or conduct of the House may be treated as contempt of the House/Parliament. 

(c) Research was requested on international practice relating to reflections on decisions of the House.

Option: Delete the prohibition on reflections on statutes.] 

[65.
Reflections upon statutes

No member shall reflect upon any statute of the same session, except for the purpose of moving for its amendment or repeal.]

[Note: Rule 65 has been incorporated in Rule 64].

66.
Reflections upon judges[, etc] and certain other holders of public office

No member [shall] may reflect upon the competence or [honour] integrity of a judge of a superior court, the holder of a public office in a State institution supporting constitutional democracy referred to in Section 194 of the Constitution, or any other [of the] holder of an office (other than a member of the Government) whose removal from such office by law is dependent upon a decision of [this] the House, except upon a substantive motion in [this] the House [alleging facts] presenting clearly formulated and properly substantiated charges which, if true, would in the opinion of the Speaker prima facie warrant such a decision.

[Notes: 

(a) It was agreed that apolitical office-bearers should be protected as provided for.

(b) Politicians (all politicians including the President and Ministers) are excluded from this Rule as indicated by the phrase “(other than a member of the Government)”. Politicians are now covered by the new Rule 63A. In that context the key concern raised was what constitutes a”properly substantiated charge”, and it was agreed that the test should not be too strong.

(c) Further consideration to be given to whether a substantive motion against a judge can be entertained since the removal from office of a judge is dependent on a finding initially of the Judicial Service Commission in terms of Sec 177 of the Constitution.]  

67.
Matters sub judice

[No member shall refer to any matter on which a judicial decision is pending.] No member may reflect on the merits of any matter on which a judicial decision is pending.

[Notes: 

(a) Wording of Council Rule 48 used.

(b) It was agreed that this Rule should not prevent a general political debate on a matter before the courts.]

68.
Rule of anticipation

(1)
No member [shall] may anticipate the discussion of a matter appearing on the Order Paper or agreed upon by the Programme Committee for scheduling.

(2) In determining whether a discussion is out of order on the ground of anticipation, the presiding officer [shall have regard to the probability] must consider whether it is probable that the matter anticipated will be discussed in [this] the House or at a joint sitting within a reasonable time.

[Note: Wording adjusted as per Council Rule 49.]

69.
Explanations

(1)
A member may, with the prior consent of the presiding officer, make an explanation during debate only if [An explanation during debate is allowed only when] a material part of [a] the member’s speech has been misquoted or misunderstood: Provided that--

(a) 
[but] such member [shall not be permitted to] may not –

(i) speak for longer than three minutes; and 

(ii)[may not] introduce any new matter[,] ; and 

(b)
no debate is [shall be] allowed upon such explanation.

(2)
A member may also, with the prior consent of the presiding officer, [also] explain matters of a personal nature, but such matters may not be debated, and the member [shall] must confine himself or herself strictly to the vindication of his or her own conduct and may not speak for longer than three minutes.

70.
Points of order

(1) A point of order must be confined to matters of parliamentary procedure and practice and must be raised immediately when the alleged breach of order occurs.

(2) When a point of order is raised during debate, the member called to order [shall] must resume his or her seat, and after the point of order has been stated to the presiding officer by the member raising it, the presiding officer [shall] must give his or her ruling or decision thereon [either forthwith or subsequently] immediately, or at the earliest opportunity thereafter by way of a considered ruling.

(3) The presiding officer may, at his or her discretion, allow members to address the Chair briefly on a point of order that has been raised.

(4) The presiding officer's ruling on a point of order is final and may not be challenged or questioned.

(5) A member who is aggrieved by a presiding officer's ruling may subsequently in writing to the Speaker request that the subject of the ruling be referred to the Rules Committee for consideration and report.

[Notes: 

(a) Option: Consider adding a subrule (1A): Members may not disrupt proceedings by raising  points of order that do not comply with Subrule (1). 

(b) It was emphasised that points of order must be raised immediately when a perceived procedural breech occurs. In other respects members are always free to raise concerns with a presiding officer in writing. This does not require a Rule. .

(c) It was noted that points of order should not be entertained arising from proceedings in committees, which should be dealt with in committees. A note clarifying the issue of procedural points arising in committees has been added to Rule 129, Chairpersons, for further consideration. The powers of committees are relatively limited, and they need to obtain permission from the House to do certain things that do not fall directly within their powers.

(d) It was suggested that consideration could separately be given to introducing a section in the Rules comprehensively covering the Speaker's powers.]

71.
Acting for absent member

[A member may take charge of a motion or an order of the day in the absence of the member in charge, provided he or she has been authorised to do so by the absent member.] If the member in charge of a motion or an order of the day is absent, another member authorised by the absent member may take charge of the motion or order after having timeously notified the presiding officer, where possible.

[Note: Wording of Council Rule 52 followed.]

[72.
Right of members to speak

A member may speak —


(a)
when called upon to do so by the presiding officer; or


(b)
to a point of order.]

[Note: This Rule is deleted as it has been incorporated in a revised Rule 59]

73.
When reply allowed

[A reply shall be allowed to the] The member [introducing a subject for discussion (except in the case of the President’s Opening Address) or to the member] in charge of a motion or an order of the day, including an executive statement, is allowed to reply.

[Note: Although this rule was not specifically discussed by members, it has been simplified as indicated. This rule needs to be taken into account when speakers' lists are compiled.]

74.
Debate closed

A reply to a debate closes the debate.

[Note: Members agreed that in certain circumstances the presiding officer must have the discretion to extend the debate – before the reply. This has been accommodated in Rule 60 relating to speakers' lists.]

