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Law Society of South Africa
Submission on the Legal Aid South Africa Bill 

[B8B-2014]
	LSSA submission
	Department of Justice response in PC meeting
	Comments / Recommendations

	1. The LSSA suggests that submissions be held at provincial level
	
	Section 69 of the Constitution: 
The National Council of Provinces or any of its committees may:

(a) Summon any person to appear before it to give evidence on oath or affirmation or to produce documents.

(d) receive petitions, representations or submissions from any interested persons or institutions.

Similar provisions contained in Rule 103 (NCOP rules).

There is nothing in the NCOP rules which prevents a select committee from hosting public hearings. Usually, these hearings are held if there is substantial public interest in a bill. Section 76 bills are taken back to provinces for further discussion and deliberation as these bills affect provinces. Public hearings on Section 75 bills are usually held in parliament.

	2. The LSSA suggests that provision be made for the organized legal profession through the LSSA and later the Legal Practice Council, be represented on the Board of Legal Aid South Africa


	The Portfolio Committee on Justice and Correctional Services deliberated on this submission and the Department responded as follows regarding the suggested amendment and its implications:

The King
 III report reiterates that a director has a fiduciary responsibility towards the organisation and is obliged to display the utmost good faith towards the organisation. Each member of the board owes such fiduciary duty individually and directly to the organisation as a separate legal entity, and would breach good governance standards should stakeholder interests be placed above those of the organisation.  

The composition of the Board is important inasmuch as it determines the ability of the Board to collectively provide appropriate leadership to the organisation. In that case the Board needs to have a diverse range of skills and knowledge in order to perform effectively in its advisory and oversight capacities.

Although codes of corporate governance increasingly refer to stakeholders’ interests, they seldom propose stakeholders on a Board. 

Principle 1.1 of the King III report provides that the Board is the link between the stakeholders and the organisation and that stakeholders should be engaged in such a manner that they have trust and confidence in the organisation. 

Principle 8.1 of the King III report provides that a stakeholder-inclusive corporate governance approach recognises that an organisation has many stakeholders that can affect the organisation in the achievement of its strategy and long-term sustained growth. In achieving that goal the Board should identify stakeholders and develop a strategy and suitable policies of how it will manage its relations with stakeholders
.


	King III states that every board should consider whether its size, diversity and demographics make it effective. Diversity applies to academic qualifications, technical expertise, relevant industry knowledge, experience, nationality, age, race and gender.

Stakeholder representation on the board, which is required in some regulated industries (quite common in the public sector) also needs to be taken into account. This includes board representation of empowerment partners as well as shareholder representation, where the company has a controlling shareholder
. 

Given that the LSSA represents the legal sector and the King report does not directly prohibit stakeholder representation on the board, the Committee may decide to accept or reject this recommendation. 



	3. Clause 4(1)(a): paralegals to provide legal services and advice, provided that the paralegal is subject to the supervision of a legal practitioner


	Legislation regulating advocates and attorneys already addresses these concerns. Paralegals are currently not allowed to sign pleadings and appear in court.  If paralegals are employed by Legal Aid SA, they will fall under the supervision of a legal practitioner of Legal Aid SA. 


	Clause 4(1)(ii) clarifies and explains the role of a paralegal. 
Paralegals employed by legal institutions are usually under the supervision of a practising attorney and the proposed amendment merely seeks to ensure that further protection is guaranteed. The Department correctly states that any paralegal would be under the supervision of a legal practitioner. 
Not necessary to include this amendment.



	4. Clause 8: LSSA submitted that it was not necessary for the Minister to appoint the deputy chairperson and suggests that provision be made for the Board to elect its own deputy chairperson. 


	The Department submitted that a comparison with other Acts shows that there is a trend that the relevant Ministers also appoint the deputy chairpersons. The PC left this clause unchanged.


	Example Statistics Act, 1999 (Minister may appoint chairperson), 
The National Water Act, 1998: 146.(5): The chairperson, the deputy chairperson and the additional members of the Tribunal are appointed by the Minister on the recommendation of the Judicial Service Commission contemplated in section 178 of the Constitution. 
Recommended that the clause remain as it is.


	5. Clause 22(3): It appears that a court may not refer a person to Legal Aid SA for legal representation at state expense, but can only do so after the person has already applied to Legal Aid SA, which request has been refused and he or she has exhausted all internal remedies. The LSSA submits that this section may have unintended consequences, such as depriving people of their rights in terms of Section 35 of the Constitution and lead to unnecessary delays in the conduct of trials.


	The Department stated that if courts are permitted to order legal aid where there has been no application for legal aid to Legal Aid SA, then this would result in a dual system of legal aid which would be unsustainable. 

In addition, the requirement of internal appeals aligns to the requirements of fair administrative justice. If all appeals against refusal of legal aid have been exhausted or no response is received, then a court in terms of the clause may refer the case for evaluation and report by Legal Aid SA. After consideration of the said report a court may direct Legal Aid SA to provide legal representation at State expense having regard to the decision in Legal Aid Board v S and Others 2011 (1) SACR 166 (SCA).( In this case the Supreme Court of Appeal held that a court does not have the power to order the Legal Aid Board to provide accused persons with two advocates each in private practice to be remunerated in accordance with the maximum rates permitted by the legal aid tariff.)


	An entitlement to legal aid is a measure which reduces the possibility of an injustice and enhances the prospects of a fair trial. 
Our Constitution recognises both the practical and logical nexus between legal representation and a fair trial. 
Thus section 35(3) of our Constitution guarantees to every accused person his or her right to a fair trial, which includes the right in subsection (g) to have a legal practitioner assigned, if substantial injustice would otherwise result. 

The Legal Aid Guide provides a clear guideline for the granting of legal aid. Legal Aid further has to operate within the confines of its budget. The clause therefore has to be read in its entirety.
Recommendation: The clause does not have to be amended.


	6. Clause 26(1)(e) The requirement that the Minister must designate a deputy chairperson of the transitional Board is unnecessary and undesirable. The transitional Board should be able to elect its own deputy chairperson.


	The Department submitted that a comparison with other Acts shows that there is a trend that the relevant Ministers also appoint the deputy chairpersons. The PC left this clause unchanged.


	Same as above. Clause can be left unchanged.


Conclusion:

It is clear from this submission that the LSSA had tried to ensure the passing of these amendments during the deliberations of the PC Justice and Correctional Services public hearings. The proposed amendments were not accepted by the PC and now the LSSA is attempting to have the same amendments passed by the Select Committee. 
· As evidenced above none of the submissions or proposed amendments need to be incorporated by the Committee in light of the analysis above.
· In addition, the Legal Aid South Africa Bill does not affect provinces and therefore does not require that provincial hearings be hosted as it is not a Section 76 Bill.

· In light of the above, the Committee may decide on whether or not LSSA should brief committee on this submission.

Recommended that Select Committee not host further public hearings on the Legal Aid South Africa Bill and that the Committee should deal with the Bill in terms of the usual Section 75 procedure.
� It established recommended standards of conduct for boards and directors of listed companies, banks, and certain state-owned enterprises. It included not only financial and regulatory aspects, but also advocated an integrated approach that involved all stakeholders


� � HYPERLINK "http://www.pmg.org.za/report/20140829-legal-aid-bill-b8-2014-department-response-submissions" �http://www.pmg.org.za/report/20140829-legal-aid-bill-b8-2014-department-response-submissions�





� http://c.ymcdn.com/sites/www.iodsa.co.za/resource/collection/24CB4885-33FA-4D34-BB84-E559E336FF4E/King_III_Ch_2_Selection_Nomination_Voting_NED's_Sept_2011.pdf
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