TUESDAY, 28 OCTOBER 2014

HEARING BEFORE THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE OF PARLIAMENT, IN THE MATTER BETWEEN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA AND MR N F SHIVAMBU (MP) AND 19 OTHER MEMBERS OF PARLIAMENT COMMITTEE ROOM E249
________
The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon members, welcome to the resumption of the hearing. It has been a very difficult weekend that we have found ourselves going through, but one hopes that you are all strong. We will make the necessary announcement in due course. Today, hon members will remember, is a day that we have set ourselves to receive the report of the Initiator in relation to the charges and the evidence collected so far. 

Hon members, we hope that we are not going to take the whole day receiving the report, but we’d prefer to receive it reasonably in detail because the report is supposed to assist us to be able to engage with the work that is in front of us. Hon Bongo?

Mr
 B T BONGO: Thank you, Chair, not necessarily on the report – just as a matter of housekeeping: The hon members of the EFF in the last week submitted that the representative of the EFF will be Mr Twala, hon Twala, and no longer hon Matlhoko. So, just for record purposes, if we may be appraised with regard to that matter because I see in front of us, today, hon Matlhoko is present. Just as a matter of housekeeping, for record purposes. Thank you, Chair. 

Mr
 A M MATLHOKO: Hon Chair, hon Twala is on his way. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Matlhoko, I think hon Bongo was speaking to the Chair. 

Mr A M MATLHOKO: Alright, Chair.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): So, I think what we can just simply try and confirm because we have not received any documentation that seeks to change the membership of the EFF in this committee, so we are still proceeding as such, and the member responsible is hon Twala. We then proceed, hon members.

Mr
 M S BOOI: Just for record purposes, Chair ... 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Is it a point of order? 

Mr
 M S BOOI: No, I just wanted to confirm that hon Matlhoko is not a member of the ... he is not representing his party. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): That is correct. The EFF has one member in the committee ... 

Mr M S BOOI: And he doesn’t have to be ... 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): ... so, hon Matlhoko is just an observer and is expected not to participate, exactly the same way as the time when he was in charge and hon Twala was not the member at the time. Thank you very much. We then proceed to recognise Mr Van Voore to proceed with the argument. Thank you very much. Hon Filtane?

Mr
 M L W FILTANE: Thank you for the opportunity, Chair. I just want to confirm if that is all that is going to take place? We will just listen to him, and then we pack and go – because we sometimes come here and we are not quite sure what else is going to happen and, as such, we may not be quite as prepared as efficiency would have demanded. Thank you. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Yes, hon members, I think we are receiving the report today, and if hon members in their own discussion want to continue with the deliberations, then they will take that particular decision. Of course, remember that we also have a ... I think we have a sitting today. Yes. Then it is up to hon members in their own caucus whether they want to proceed with the deliberations and when they will do so, but that discussion belongs somewhere else. Hon Booi?

Mr
 M S BOOI: I thought that when we left here the last time, it was quite clear that we are only coming for the Initiator to come and present. That is the programme that is being followed. If there is any other new thing, we should also be made aware. I mean, one recommendation always is that we should always be convened as the committee. You will convene us at the necessary time. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Alright. Hon Twala?

Mr
 D L TWALA: Thank you, Chair. In view of the fact that the Initiator/prosecutor is supposed to conclude the business of this committee today, we are a bit perturbed in that there are witnesses that we had hoped would come before this committee to enable this committee to arrive at an informed view on the happenings in the House on the day in question.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): It looks like there is a point of order from hon Booi. 

Mr D L TWALA: Against that backdrop, Chair, we would find it extremely difficult to proceed with the business of this committee without those witnesses having been called. We are aware that there were discussions held in committee and an agreement arrived at on the witnesses. Naturally, it was a question of agreeing to disagree. We think if this committee is to adequately derive sufficient information to arrive at a proper conclusion, those witnesses ought to be called. Among them is the Speaker of the House who is actually the complainant. Thank you. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, I think the committee members had an engagement on the matter relating to witnesses, and unfortunately you were not part of that particular meeting. At the time, it was hon Matlhoko, and they had a discussion until they reached consensus on the witnesses to be called. Therefore, I think that kind of a debate now will be very problematic because it seeks to undermine your own decisions that you have taken. Therefore, I feel that I need to protect the decisions that you have taken – yourselves as hon members in this committee. Hon Booi?

Mr
 M S BOOI: You see, that is why we, as the ANC, say that consistency helps quite a lot because even in the last session when we were dealing with the issues of the arrival of witnesses, hon Twala was not in that particular meeting, whilst he was a committee member at that particular moment. So, it should not be pushed as if it is our collective problem. It is a problem of the EFF, of not being able to attend and being consistent and making sure that they are on time when they come to committee meetings. He was not part of the meeting, up until the last. I don’t know why he has to raise it today. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Yes, hon Lotriet?

Dr
 A LOTRIET: Thank you, Chairperson. I would just like to say that whilst we are talking about consistency, I think it is also important then, as the matter had been raised, that it was not a matter of consensus that we all agreed on all of the witnesses. I think hon Twala is quite correct even though he wasn’t there. I was there, but we did not agree on the Speaker being called. We agreed to disagree. Thank you. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Can I hear you, hon Filtane, and then you will be followed by hon Booi. 

Mr
 M L W FILTANE: Thank you, Chair. We agreed to call the two Ministers. We have not yet deliberated on whether they are coming this week or when they come back from their out-of-country trips. We are awaiting a formal response from the Chair to tell us when they will be present. Given that, it became a little bit awkward for us when you just voluntarily announced that today we would be listening to the rounding up, so to speak, argument or presentation of the Initiator before we have pronounced on whether or not or when these Ministers are coming. So, that is why I have a problem. We are still waiting to hear when they are coming. How comfortable and how fair is it to the process that he is going to present without their input? Thank you, Chair. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): I am not sure, hon Filtane. I’m not sure what I need to say to you because that specific question was also raised by hon Twala last week, and it was responded to. It looks like I need to repeat that and repeat your decision. As I’ve continued to say hon members, I’m not sure whether it is the technological error that we find ourselves in that sometimes our gadgets are taking much of our attention and when certain things are being communicated then others are not able to pick them up. 

Hon members have agreed and accepted that the two Ministers are out of the country, and hon members proposed and agreed that we are not going to hold everything up ... and even during the deliberations, if they are around, they may be called to come and make an input if members feel that there is a need for them to come and make an input. 

Now the deliberation is actually after this specific exercise of receiving this report from the Initiator. That was the decision that you took and I have communicated that specific decision ... and now, if you raise the matter today as if you have not taken a resolution to it, then you make life a lot more difficult for me to lead this particular hearing. 

Therefore, I would say that last week when we closed, it was very clear to each and every one that we are giving the Initiator an opportunity to go and finalise the report after those witnesses that we received, so that he comes and delivers the report today. And that is what we are coming for today and that is what we are supposed to receive. 

If members have got other internal issues to discuss, can you receive the report, finish with the receiving of the report then you have got all the time to go back and go and debate whatever you want to debate? But it would be unfair, unreasonable and unjust to undermine your own decisions because that removes all certainty how the committee will proceed. Because today you will decide that we turn right; tomorrow then you say, no, no, no, we said we are turning left or we supposed to turn left. And that can’t be correct. It removes certainty in our processes, and everybody else who has got interest in this specific matter will never be certain about what we are doing. Hon Booi, you had your hand up ... you’re now covered? Thank you very much. Hon Filtane?

Mr
 M L W FILTANE: Thanks Chair for offering me the opportunity for a follow up comment or question. My question to you Sir is, when are we going to get a report to say when will the Ministers be available. That’s all. It’s not a change of mind; it’s completely aligned with what you have just said. I do understand that we agreed that, you know, we were told that the Initiator will be presenting today. Its fine, but we want to know when the Ministers are going to be available before we wrap up the case. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Can we then, after receiving the report hon members, go back to a specific room ... and then you get all sorts of discussions that you think that’s still worth to be discussed. Can we do the work that we came here for today and receive the report? And after that ... of course, receive the report as agreed last week. There’s nothing miraculous about what we are receiving today ... and then after that when this particular exercise has been completed then we can always give ourselves a lot of time to go and talk to ourselves ... and all administrative and procedural issues. At the moment it’s just to receive the report. Hon Twala?

Mr
 D L TWALA: Thank you hon Chair. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): You now going to be the last person to speak.

Mr
 D L TWALA: I think we are all eager to get to finality on this matter, but where we are seated talk is being made of a report having to be delivered without certain witnesses having gone through this process. And that for us is problematic. How do you then arrive at a conclusion without having heard all the evidence? We called upon those witnesses because we thought they had a role to play in terms of enlightening this committee on the happenings on the day in question. But then we are being told, no, they can come late. Get the report. What would be the relevance ... 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): No, no, no, no, hon Twala. No, no, no, no, no, nobody is telling you that that they will come late. You took the decision. 

Mr
 D L TWALA: No, I did not. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Yes, you took the decision.

Mr D L TWALA: No, I did not.

The CHAIRPERSON OF THE POWERS< PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): I’m saying you took the decision last week. Let us not argue about that one because you have hon members around you. Then you should be amazed why hon members are not saying the same thing that you are saying, because really they are puzzled. They are puzzled that you are raising a matter that has been decided. 

Mr D L TWALA: Hon Chair, let me help you, let me help you. There’s something that you just said when you were addressing me. You alluded to me having raised the issue of these witnesses last week. You said so. Go to the Hansard if you want to ... you can go back to the record and check. You said I raised this matter and you are saying it’s not a new matter. It has always been our contention that without all the witnesses having gone through this process there’s no way that we can arrive at a just decision. 

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala. Yes, hon Booi?

Mr
 M S BOOI: Hon Twala arrived at 6 o’clock, but at 6 o’clock we were closed and finished with the meeting. He was not here and I don’t know what he is discussing. He was not there when we were discussing ... even the hearing ... of who we are inviting as witnesses. It’s a problem of the EFF; it can’t be our problem. I mean, we have agreed that we are going to proceed today. Hon Filtane is the most correct person. He is reflecting on what our decision is. Hon Twala has not been part of any meeting; that’s why he’s now trying to get us to go too and fro. He was not part of the process. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Yes, hon members, we need to come to the end of this specific discussion, which is very unfortunate, because it is your own internal things ... that you have taken decisions and then you undermine your own decisions. Then you should go and do it right at the back, but today because hon members, we came for the report, we must allow the Initiator to table the report. When he has finished with that you can give yourselves as much time as you like to discuss all your internal problems and confusions that may arise. Hon members, I think we are moving forward. I now need to recognise Mr Van Voore to take us forward. 

Mr
 D L TWALA: No Chair, before you do that we need to make ... [Inaudible.]

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): No, hon Twala.

Mr
 D L TWALA: No, we need to put our position on record hon Chair. Then we proceed with this matter.

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, please ... 

Mr
 D L TWALA: No, can you allow us, hon Chair, to put our position on record? Then we can proceed. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, we came here to receive the report from the Initiator, as agreed last week. 
Mr
 D L TWALA: No, I disagree, Chair.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): There is no need for us to actually have some other funny gymnastics about this matter because we agreed last week.

Mr
 D L TWALA: No, no, they’re not gymnastics. Allow me, Chair, to say my piece. Then you can proceed in peace. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): No, I have said to yourself, hon Twala, that if you have got anything to say, whether in terms of procedure, in terms of internal arrangements ... your own logistics, then that discussion belongs somewhere else. 

Mr
 D L TWALA: No, no, Chair, it belongs in this committee. We need to put something on record in this committee and then you can proceed. Allow us to do so. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, you’re really trying to make the job that I have to do today to be more difficult. I really do not understand why you have a problem. If you have got anything to raise in terms of procedure, internal arrangements ... today, here we are in a hearing; we are not in the committee. Then your committee session belongs that side where you actually have to convince each other on anything that you want to raise. Irrespective of whatever you want to raise, you’ll raise it fully, but here it is misplaced. It would be misplaced and therefore I really plead with you and request you to reserve whatever you want to say, and let’s make sure that when Mr Van Voore is done with the work that he came here for today and which we requested him to come and do last week ... and then we will go back to that particular ... then you will raise it, you’ll convince, you’ll persuade all members to agree with you on anything that you want to put forward. It’s misplaced to actually try and push a thing that doesn’t belong to the hearing; it belongs to the committee. Okay?

Mr
 D L TWALA: Hon Chair, I disagree with you. You talk about a committee; you talk about a hearing. These are the same people. It’s a mutation of the same people. They sit here and pretend to be something else; they go to a room and they are something else. Now, let us stop the games. Let us deal with reality, Chief.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, please, you are not allowed to do that. [Inaudible.] I now make the ruling on the matter. 

Mr
 D L TWALA: No, no, no, Chair, I’m not going to allow you ... 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): I now make the ruling on the matter.

Mr
 D L TWALA: Chair, I’m not going to allow you to make a ruling without having allowed us to put on record what our feelings are about this process. 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): No, no, no, hon Twala, I’m making a ruling. You don’t do anything that you intend doing. You will do it at an appropriate forum, and here now we are in the hearing where we are expecting to receive a report from Mr Van Voore. You will have your opportunity at the correct forum where you will do that amongst yourselves and talk to other hon members ... and deal with whatever you want to raise with them, agree and then give me the mandate to communicate what you have agreed on.

Mr
 D L TWALA: Chair, you are leaving us with no option but ... 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, please, let us not continue with this kind of debate. 

Mr
 D L TWALA: No, no, Chair, you are not chairing. You are taking a partisan position. 

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): No, no, no, no, hon Twala, please desist from what you are doing now. 

Mr D L TWALA: No, no, hon Chair, you can as well just expel me from this meeting if you cannot allow me to put on record ... 

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Twala, please don’t do it. 

Mr D L TWALA: No, hon Chair, you are channelling us in a given direction. I’m saying to you we are not happy with the process and we want to raise issues ... and you are saying no. 

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): I repeat, hon Twala, you are not allowed to make any statement now. It is the time for Mr Van Voore to give us the report. 

Mr D L TWALA: No, hon Chair, we are not going to allow that, Chair, on the basis that there are witnesses that ought to have come to this committee to be interrogated and interviewed so that we get a better picture of the incident on the day in question, and you are saying no – to judge and after you have delivered your judgement we can then engage on further discussions. It’s just not on; it’s criminal; it’s unprocedural! 

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Please, please, please hon Twala, allow Mr Van Voore to continue to deliver the report. Thank you very much. Hon Van Voore you are recognised to proceed with the report. Thank you very much. Do it quietly, you may proceed Mr Van Voore.

The INITIATOR (Mr
 R van Voore): Thank you Mr Chairman and the members of your committee. I have prepared a report as you call it. I have styled it principles, submissions in relation to the allegations of contempt of Parliament faced by the affected hon members. I must apologies upfront for its length. The document is some 172 pages long. I trust that the document will be of some assistance to you. I do not propose to take you through all of the 172 pages.

However, and for this I am not going to apologies. I am informed that this is the first meeting or hearing of this kind of the Powers and Privileges Committee as established under the Rules of the National Assembly and indeed the Act drawing ultimately its source from the Constitution.

The hearing of this committee has been held over a number of days and the evidence that has been led to date has been prepared by the Parliamentary officials under the auspices, I suppose, of the Hansard. That transcript of the proceedings of this committee so far runs into hundreds of pages. For the purposes of the committee’s deliberations and indeed the committee’s questions or interactions with me, I have referred at length to detailed parts of the evidence so far, given by the various witnesses. 

There is unfortunately no substitute for that. If one were to leave something out it would be suggested that one is attempting to manipulate the oral evidence this way or that. If one were to put in absolutely everything then of course there is the criticism that the document is too long. Unfortunately, the document is what it is, the members will be guided by the document and they can work through it both in the deliberations and at their own leisure.

I confirm that I do not propose to go through all of the 172 pages this morning Mr Chairman.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Mr Van Voore, we do have the time for you. We do have the time for you. Thank you very much.

The INITIATOR (Mr
 R van Voore): I thank you. Mr Chairman, the document is in part so long and traversing all of the relevant issues to my mind because as I introduced an earlier version of a report or an oath of view that I gave, we would do well to be guided by the views of Charles Dickens in his novel Hard Times and in the very first chapter where Mr Gradgrind walks into the classroom and says to the teacher: “Teach these boys and girls nothing but the facts. The facts are all that count in life. Root out all fancy”. I am sure I have done great violence to the words of Charles Dickens but I suspected that is probably a fair and accurate précis.

What matters in a matter like this is the facts. The facts are what they are. Some of those facts might be inconvenient; some of those facts might be thought to point in one way, others of those facts might be thought to point in another way. It is the marshalling of those facts that you and your committee are called upon to consider to arrive at a sensible, fair, rational and reasonable outcome.

There is unfortunately no other way. It might have been thought that the facts are all of them sensational; however, that is the case only in relation to very few of the facts. And the committee members will have sat through all of the hearing and will have viewed all of the video footage and will have seen that the facts are important yes and there are conclusions that those facts urge and I will get to the those conclusion shortly. But many of the facts are rather, are rather straightforward. There are a number of themes that I wish to address in making the presentation but one of the themes that I think is important and I will deal with these more fully later.

The committee would also do well in considering the conduct of the affected hon members to be guided by its own Rules or the House’s Rules of debate and the guide to procedure as dealt with extensively by Mr Xaso. The committee will also do well to search other parts of comparable jurisdictions for some guidance.

I am going to refer to the Rules of debate in the House of Commons of New South Wales. Those Rule and their guidelines include the following; courtesy and self-discipline of vital ingredients of parliamentary discourse. It is no more than elementary good manners for those who are finished speaking to sit through the next speech.
It is only through such standards of behaviour as enshrined in the conventions of the House that the traditions of robust debate in a democratic assembly are accepted and upheld.

Mr Chairman, to the extent that it might be thought that robust debate and courtesy, self-discipline, robust debate on the one hand, courtesy, self-discipline on the other hand are irreconcilable, I would urge your committee to dispel those notions from their minds. There is nothing more distractive of robust debate than the inability to hear other people than the forceful carrying on with one’s view not withstanding attempt by the House and members of the House to restore order.

Mr
 M L W FILTANE: I am becoming more and more uneasy with the approach being adopted by our initiator. He said he is going to talk facts. Now he is digressing, he should just tell us. What is his job? Is it not true that his job to say a, b, c happened like this and that? Now why is he trying to come up with all sorts of persuasive language? We can speak just as robustly as he is doing. This is not what we came here for. He must just give us the facts and this is what happened and so on and so on. He is not persuading the House even before he has given us the House. This is not on.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Filtane I thought that we are going to give the initiator an opportunity to argue, to argue. He is not reading the Bible, to argue his closing argument in relation to the charges that have been put and then based on the evidence. And I think we need to do that and afford him the opportunity to do so uninterrupted until he is finished. And during your deliberations you will agree with all his arguments or with parts of his arguments, it will be the baby of the committee members. I plead and... I plead that we afford him to continue with the work that he has in his hand and otherwise then we are going to sit here for the whole day and not achieve what we are suppose to achieve. We must understand that reading a piece of paper and putting arguments are two different activities. I would have loved us to afford the initiator to deliver that report and when he is complete then we will have all the time for ourselves to talk to this document. Remember that we are going to produce our own report. Hon Filtane I thought that I have tried to persuade you to understand ... 

Mr
 M L W FILTANE: Thanks, this is the last one. I guarantee you. If I only I could know if the job of the initiator is to prosecute or to present evidence. If you can just clarify that because he sounds like a prosecutor now. He is pushing a certain line instead of just saying that this is what has transpired. Is he a prosecutor or is he an evidence leader? Thank you Chair.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L  Mashile): I think we all agreed that he was going to give us the closing arguments on the evidence led in this particular hearing – closing arguments – and they remain arguments. They don’t remain just reading a text book of history or any other book where you just read from Page 1 to the last page. 

He is actually arguing whether the evidence led in front of us prove the charges or do not prove the charges. That’s the situation we are sitting in. Therefore, if you want to limit the Initiator, arguing that those charges have been proved or not prove, then I don’t know why are we called in here. Therefore that can’t be correct. Every time when as members we have got some sort of confusing, then we must reserve the confusion to ourselves; not to everybody else and the public. 

Can I proceed with the initiator? Can I proceed with the initiator? Okay, we proceed – initiator, proceed!

The
 INITIATOR (Mr R van Voore): Thank you, Mr Chairman. I set out that particular part of the rules of debate from New South Wales. The conclusion is ultimately that of you and the members of your committee. I raise it in the context of ... And, Mr Filtane is in some respects correct.  I raise it in the context of the evidence given by Mr Xaso. It was Mr Xaso who sat for very many hours explaining why it was that he thought there was a breach of the Rules of the Assembly in some fundamental respects. That is the factual basis in which I raise that, and I will get to Mr Xaso’s evidence in due course. 

Having set out that bit of the framework, it is now important for me just to return to some other housekeeping aspects, I suppose, of the report. The committee has heard the evidence of Mr Xaso, the Secretary to the National Assembly; Mr R Poliah, the Head of Parliament’s Information, Communication and Technology Services Division; and Ms R Mohlomi, the Sergeant at Arms. The committee has also then heard the evidence of the hon Deputy Chief Whip of the Majority Party, Ms D Dlakude; and the hon Chief Whip of the Opposition, Mr John Steenhuisen. 

The committee has heard the evidence of those five witnesses so far and they gave their evidence at length. In the giving of that evidence, the members of the committee had a full opportunity to engage with the various witnesses. The members of the committee in fact used that opportunity. I recall certainly that at the end of each of the sessions of the committee’s engagement with the various witnesses. 

The Chairman was mindful to repeatedly ask members whether they felt – members of the committee that is – whether they felt they have had full opportunity to engage and whether they have in fact exhausted the areas that they wished to clarify and explore with the witness. That took place in relations to all of the witnesses who have given evidence so far. 

Each and every one of the committee members had an opportunity to engage with those witnesses at length. Some used that opportunity to a greater extent and maybe more enthusiastically than others. There was a full engagement with the witnesses by all members of the committee, including Mr Twala, whilst he was the committee member here and before him, Mr Matlhoko, whilst he was a committee member here. 

The transcript records that there were very many questions put by the committee members to the various witnesses for their answering and they were very many propositions put to them for their comment.

The work of the committee also includes the various clips of video footage that has been shown and viewed and indeed watched, as well as various bundles of documentary evidence. I will not go through any of that at length other than to refer from time to time to what the various witnesses have said. The charges, Mr Chairman, against the members- the affected hon members who face charges of contempt before this committee – are very very serious indeed. 

The hearings were scheduled timeously. The various affected members confirmed individually that they had received the charges; that they had read the charges; that they knew and understood the charges; and that they had no objection to the manner in which the charges were being put to them. 

On the day on which that happened, it was the 7th of October. The hon Moonsamy was not present. Subsequently however, it was brought to the attention of the committee that Ms Moonsamy was apparently unwell on the day and that was the reason for her absence. There was a medical certificate – what might be called a sick note in colloquial speak – apparently by a medical practitioner in Malawi. I think the medical practitioner was based in Blantyre and the note, as I recall, said that he had given the hon Moonsamy the day off due to ill-health. 

The hon Moonsamy then subsequently informed the committee through you Mr Chairman that she aligned herself with the position taken by other hon members of the EFF who, after having confirmed receipt and reading and understanding the charges against them, and confirming that they had no objection to the charges, elected not to participate. It was on that basis that the work of the committee then proceeded.

What I propose to do is to take the evidence out of order; in other words not in the chronological order in which that evidence was led. The first witness was Mr Xaso and he was followed by the other witnesses. I propose to – in broad strokes and in no more than highlight overview – summarise or deal with the evidence of the other witnesses first and then to turn to the evidence of Mr Xaso. I think it useful to do so because whilst the evidence of Mr Xaso dealt very specifically and directly and in detailed manner with the various allegations or chares of contempt faced by the hon members

Mr Chairman and the members of your committee, it was suggested that maybe Parliament’s systems and the various pieces of technology as installed in the Chamber of the National Assembly and used on 21 August 2015, were not functioning properly. It was suggested – and I put it no higher than that – that it might be that because those systems were not functioning properly, that could have contributed to – that might have been a trigger  - to the subsequent events which unfolded in the House during the session 21 August 2014, being Questions for Oral Reply.

This suggestion, I suppose, had its beginnings in that part of the Hansard and we dealt with this at some length, where I think it was the hon Mncwango who suggested that his equipment was not working. This, no doubt created some laughs and the Speaker invited the hon Mncwango not to go into exactly what he was referring to by a way of his equipment not working. 

What serves now before this committee by way of evidence in relation to Parliament or rather the IT infrastructure and systems in the National Assembly is the rather detail evidence of Mr Ravi Poliah. Mr Poliah explained that Parliament has a rather detailed standard operating procedure. I handed that up as Bundle D. 

Mr Ravi Poliah explained exactly how the regimes of testing work. Those are largely two regimes: The one regime is the Monday testing; and the other regime is the pre-sitting testing. The pre-sitting testing, says Mr Poliah, is carried out between roughly 10:00 and 12:00 and in anticipation of a session. The Monday testing, says Mr Poliah, is more detailed. Those testing regimes result in a report being produced. I have referred the committee or Mr Poliah has referred the committee to various reports following their testing and those reports relate to 19, 20, 21, and 26 August 2014. 

The INITIATOR (Mr R Van Voore): There was a query by one or more members of the committee to the effect that the documents, by way of reports – they are at the bundle from pages 117 onwards, that is, bundle D – that those documents might not be certified or original  copies, and that Mr Poliah has not first-hand knowledge. I would urge that those documents are what they are; there is no reason whatsoever to disregard them. Those documents are the result of the testing as conducted under Parliament’s ordinary standard operating procedures. Yet further – and if this would give the committee members the necessary comfort – those documents in original are available upon request from the office of Mr Poliah.

Mr Poliah gave his evidence in a clear, coherent and logical manner. He co-operated with the committee fully in all respects and in relation to all of the issues that were put to him. Mr Poliah made it clear that, on 21 August, a pre-sitting testing was also carried out and that that testing would have involved a testing of all of the systems, including the request-to-talk button.

Mr Chairman and the members of your committee, Mr Poliah described – you will recall – how the system is tested 20 buttons at a time, then another 20, an engineer seated at the Speaker’s chair and at the Table staff chairs, and another engineer going from desk to desk, to ensure that all the systems are tested. And there are reports produced to that effect. Mr Poliah also gave evidence that, form time to time, it might well be that a request-to-talk button does get stuck. But the outcome of their testing was that there was no malfunctioning of the systems on the day.

There is no reason, I would urge, for you and the members of your committee to disbelieve that evidence. Mr Poliah struck me as a rather straightforward ICT manager – an attention to detail, running a ship involving roughly 65 team members and with the assistance of a contractor on site, who also guides and supervises the work that is done by the members of Mr Poliah’s ICT team.

I have in the report, and by way assessment of Mr Poliah’s evidence, dealt with it in summary form also, and you will find that, Mr Chairman and the members of your committee, at paragraphs 42, 43, 44, 45, 46, 47, 48 and 49.

In short, to the extent that members had some concerns as to systemic malfunctioning of the IT infrastructure and equipment in the Chamber on the day, the evidence that serves before you and your committee now aught to put paid to any of that. There can be no suggestion of systemic malfunctioning, there can be no suggestion that the systems were not working, and there certainly cannot be any suggestion that, because it might be thought that the systems were not working, this was a contributory factor to the conduct of some members in the House.

I will return to this in a bit more detail, later. But, by way of anticipating that, it was never – certainly not in the Hansard, and certainly not in the video footage viewed by you and the members of your committee – the suggestion of affected hon members of the EFF, either through the person of Mr Malema, Mr Shivambu or any other of their number, that their equipment was not working. 

The members of the committee, Mr Chairman, will recall that, during the supplementary questions to Question 2 on the Order Paper for the day, the hon Malema raised a query as to why he was relegated... or at number six in the queue, rather than being given an opportunity to raise a supplementary question.

The Speaker of the National Assembly – at that point and for the second time – explained the system of supplementary questions. The issue was resolved. Mr Malema raised his query, the Speaker gave the answer, and Mr Malema took it no further. There are no facts before this committee that would indicate that it was the contention of Mr Malema, Mr Shivambu or any of the affected hon members, that their equipment at their member’s desks was not working and that this might have contributed to a level of frustration. Such evidence is not before you. The evidence of Mr Poliah is rather straightforward.

Insofar as cameras in the National Assembly are concerned, it was suggested – and I put it no higher than it being suggested – that it may be, or might be the case, that the cameras were operated in such a manner so that the committee does not have an holistic view as to what transpired in the Chamber of the National Assembly on the day and, indeed, the corridors in and around the immediate vicinity of the Chamber. Again, in the facts that serve before this committee, Mr Chairman and the members of your committee, there is simply no basis to impute any practice out of the ordinary to the way the cameras were operated, any malice, any attempt to show certain people up relative to others. 

Mr Poliah’s evidence was rather straightforward. There are five cameras fixed, as I understood him, in the Chamber of the National Assembly. Those cameras are operated remotely by a member or members of his team. On the day in question, those members did not have any extraordinary, different mandate, I suppose, to do their work. They did their work as they would have done it on every other day when there was a sitting in the Chamber of the National Assembly. 

On that basis, and to the extent that it was suggested that there is evidence on footage, or video footage evidence somewhere, that might give a different slant, a different picture, a fuller picture, I suppose – and the word used was “holistic” – to the extent that that is the suggestion, I would urge that there is simply no basis in the facts for that suggestion. 

The camerapersons did their work in the ordinary way. The engineers in the Hansard bay did their work in the ordinary way. Mr Poliah was rather frank about that. 

I would submit respectfully, Mt Chairman and the members of your committee, that the committee has every proper basis to accept in full the evidence of Mr Poliah as to the functioning of the ICT, and indeed the IT infrastructure as installed in the Chamber of the National Assembly, and the fact that it was working on the day. 

Even if it might be thought that a request-to-talk unit did not function properly, the issue is, is that relevant and material insofar as the charges faced by the hon members is concerned? As I have alluded to, the affected hon members themselves make no such claim whatsoever. I would urge that it cannot be said that any suggestion as to malfunctioning was a contributory factor, let alone a trigger to the conduct of certain hon members on the day, which led to them facing charges of contempt before this committee.

The
 INITIATOR (Mr R VAN VOORE): The next person who gave evidence was the Serjeant-at-arms, Ms R Mohlomi. As I recall the committee was primarily concerned with establishing from Ms Mohlomi what, I suppose, was the nature and content of her interaction with certain members of the EFF.

Ms Mohlomi in rather her frank and businesslike and straightforward manner, such as one would expect from a Sergeant-at-arms, said that when the Speaker first said that “I will call upon the Sergeant-at-arms” she did not rise from her bench. Ms Mohlomi explained why she did not. She said “the Sergeant-at-arms does not want to appear to be too keen or eager to remove members from the Chamber.” Nice is not a nice word and it did not issue from the mouth of Ms Mohlomi but she was saying it is not a nice thing to do to remove members from the Chamber. She did not want to seem too eager and when the Speaker then said, “Sergeant-at-arms please assist me in reliving the members who are not serious” the Sergeant-at-arms, as Ms Mohlomi made clear, regarded that as an instruction, rose from her bench, made her way on the path as described by her, passed the benches of the majority party coming through the middle, I think passing at some point eventually the seat of the hon Prince Buthelezi. But before doing so she stopped at the place where the hon Mr Ndlozi was standing. There, the Sergeant-at-arm’s evidence was quite clear; she attempted to engage with Mr Ndlozi. It was not a conversation because Mr Ndlozi was ignoring her. Mr Ndlozi by that time was on his feet gesticulating saying various things and speaking to the Speaker directly. Having got no relief or joy or a ready ear from Mr Ndlozi, the Sergeant-at-arms said that she then preceded to the place where the leader of the EFF was standing and standing next to him was the hon Shivambu.

She pleaded with him. I use her words, “the Speaker has spoken. Please do not make my job more difficult than it is, you are ordered to leave the House.” The Sergeant-at-arms said that she spoke to Mr Malema in her mother tongue, Sepedi. Mr Malema made it absolutely clear that the hon members were not going anywhere. Mr Chairman and the members of your committee, the Sergeant-at-arms then said well or words to the effect that she would then have to call security to remove them if they would not co-operate and in that inimitable phrase, the Sergeant-at-arms tells us that the hon Malema responded, “babitshe! Babitshe.” I hope I do not do too much violence to the Sergeant-at-arms’ mother tongue.

Babitshe! Babitshe! In other words call them! Call them! This was consistent with the views expressed or the statement made by the hon Shivambu on an earlier occasion and some minutes before where we see the hon Shivambu say on the video footage “we are not going anywhere.” The Sergeant-at-arms said that this was the first occasion on which a person who was asked to leave the House immediately or withdraw from the House immediately did not do so upon the Speaker’s instruction. On another occasion when the Speaker called on her assistance as the Sergeant-at-arms and while she was still making her way in the general direction of the affected member, the affected member left.

And so, Mr Chairman, you and members of your committee now know what the Sergeant-at-arms said to Mr Ndlozi, what the Sergeant-at-arms said to the hon Malema and Shivambu and what the hon Malema said to the Sergeant-at-arms. There can be little doubt and I will return to it under the appropriate charge shortly that the affected hon members who face the charge of not living the Chamber when instructed to withdraw immediately, knew what they were required to do and deliberately and intentionally refused to comply with the Speaker’s instruction.

Ms Mohlomi also in rather straightforward and matter of fact terms said that she was not involved in any discussions or interactions which involved calling members of the SAPS into the Chamber. I deal with these aspects in the submissions at paragraphs 52.8 up to and including 52.8.5. Ms Mohlomi made it clear that she certainly did not call upon the SAPS to enter the Chamber. There was a discussion as I recall between Ms Mohlomi as the sergeant-at-arms and I think it was the hon Mncwango who asked the Sergeant-at-arms whether it was the case that persons in police uniform entered somewhat opportunistically after the Sergeant-at-arms have left the Chamber in search of parliamentary security; return to the Chamber to be followed in short order in to the Chamber by persons appearing to be wear police uniform.

I think it is now rather clear that it is not the Sergeant-at-arms who called upon the South African Police Services to enter the Chamber. The Sergeant-at-arms did however, make it clear and there is nothing controversial about this, that the members of the SAPS have an important role to play. Prior to any sitting there is a, I think she referred to it as a sweep of the Chamber that is done by members of the dog unit - I think it is - of the SAPS. After that securing of the venue has been done then members of the dog unit would also guard the premises so as to ensure that nobody who is not authorised to do so would enter before the members and the Speaker converge upon the House.

The Sergeant-at-arms also spoke rather frankly about the fact that there were two persons or three persons who came through the door of the National Assembly during the period that other members, excluding members of the EFF were outside. The Sergeant-at-arms said that she persuaded one of them to leave immediately upon entering through the door and it took some two minutes and I think it was thirty eight seconds, there is a reference in the report, for her to persuade the other two members, a gentleman and a lady as described by the Sergeant-at-arms to leave the Chamber at that point. The sergeant-at-arms said that the two persons were members of the majority party but that she could not recall their names.

The Sergeant-at-arms was also asked and I will return to this in some detail later, how she knew who the Speaker was referring to when the Speaker said “Sergeant-at-arms, please assist me in reliving the members who are not serious.” Mr Chairman, I would urge and I will go into some detail on this a little bit later that it requires no leap of faith, it requires no divination, it requires no magic to understand who the Speaker was referring to. The Sergeant-at-arms, a sensible, practical person, who has been previously the under secretary - I think that was in 2007 - assuming the office of the Sergeant-at-arms in 2010 and having some experience in the National Assembly, and in her giving of the evidence in a rather frank way said, when the Speaker spoke, she knew that the Speaker was referring to those members of the Assembly who have been acting in a disruptive manner, to use her word, and she approached those members.

I will return again to this other theme later. There is no criminal law standard that is imposed upon this committee in making its decisions. The committee does not need to be satisfied beyond reasonable doubt. The committee does not need reasonable doubt of each and every twist and turn. Whilst it is the case that the committee must investigate all relevant things, the committee will be pursuing a fool’s errand if it were to investigate every ally whether relevant or not. The evidence that all of us viewed was rather straightforward and the Sergeant-at-arm’s evidence on this question is rather telling. The Speaker was referring to the affected members who face charges of contempt before you and your committee.

I now wish to turn to the evidence of the Deputy Chief Whip of the Majority Party where after I will turn to the evidence of the Chief Whip of the Opposition. Ms Dlakude, the Deputy Chief Whip of the Majority Party, testified before the committee, she confirmed that she was indeed present in the Chamber on that day. Ms Dlakude testified that during the second adjournment which was the longer adjournment and that period what approximately one hour. Not adjournment, my apologies, suspension. The second suspension was one hour and 17 minutes, the first suspension having been for some seven minutes.
The
 INITIATOR: (Mr van R Voore): Having watched the video and read the relevant parts of Hansard, Mr Xaso points out that the Speaker had on a number of occasions said to the affected hon members “take your seat. I’m not recognising you. Take your seat.” To another honourable member who purportedly rose on a point of order, the Speaker said “that is not a point of order. Take your seat.”

The factual evidence in support of charge one has been led extensively before the committee. That factual evidence is rather straight forward. That factual evidence rather establishes that the affected hon members heard the Speaker directing that they take their seats and that the affected hon members chose not to abide by the Speaker’s direction.

When viewed and assessed in its totality, the conduct of the affected members, being Mr Shivambu, Mr Ramakatsa, Ms Litchfield- Tshabalala, Mr Gardee, Mr Ndlozi and Mr Malema, my apologies, not Mr Malema, is indeed conduct that would fall within the charge of contempt as detailed in charge one. The facts are what they are. The facts must be given their ordinary assessment. I would urge, Mr Chairperson, that, that ordinary assessment establishes that there was indeed a breach of the Rules of Parliament on that day and as contemplated in charge one.

We then get to charge two and charge two is in the following terms: It is alleged that you are guilty of conduct constituting contempt of Parliament in that as a Member of Parliament and during questions to the President you wilfully refused and failed to obey Rule 51 read together with the Rules of the National Assembly in that you failed to withdraw immediately from the day’s sitting when you were ordered to do so. This charge is a charge of contempt that has been brought against hon Shivambu, hon Ramakatsa, hon Litchfield-Tshabalala, hon Gardee, hon Ndlozi and hon Malema. Again, the evidence that serves before this committee is rather straight forward and in a matter of fact way. That evidence is made up of Hansard, video footage and the oral evidence given by Mr Xaso.

I deal with this charge on page 80 of the report or the submissions in argument or rather the principle submissions and I deal with it from pages 80 up to and including page 90, at the top of the principle submissions. Mr Xaso referred to Rule 51: “If the presiding officer is of the opinion that a member is deliberately contravening a provision of the Rules or that a member is in contempt of disregarding the authority of the Chair, or that a member’s conduct is grossly disorderly, he/she may order the member to withdraw immediately from the chamber for the remainder of the day’s sitting.”

Mr Xaso referred to various parts of the Hansard of the day. I have reproduced those parts in paragraph 148 on page 81 of the principle submissions and again on pages 81, 82 and 83. In those pages of Hansard there is an engagement between the named honourable members and the Speaker. Those persons are identified. Those persons are engaging with the Speaker. Those persons are acting in a manner contrary to section 13(a) of the Act, 13(c), my apologies, Rule 51 and Rule 53(1).

The evidence in support of this charge is rather uncontroversial. Mr Xaso also gave evidence as to the circumstances in which the Speaker could take a step such as requiring or ordering an honourable member to leave or withdraw from the House immediately. Mr Xaso gave evidence that if the Speaker was of the opinion that a member was deliberately contravening a provision of the Rules a member is in contempt of disregarding the authority of the Chair, or that a member’s conduct is grossly disorderly, he/she may order the withdrawal. Mr Xaso gave detailed evidence as to the Rules and how they would operate and, in this case, apply. That evidence was clarified by a lengthy engagement of members of the committee with Mr Xaso.

Mr Chairperson, there are submissions in relation to this charge and those are on page 88 of the report starting from paragraph 163 up to and including paragraph 167. Mr Chairperson and members of your committee, you will be relieved to hear that I am midway through this part; I am already on page 88 of 170 odd pages report. Mr Chairperson, I respectfully submit that the relevant facts have been established. Rule 51 and Rule 53(1) have been explained. Their application in these circumstances has been clarified. The evidence that serves before the committee, I would urge and it’s a matter ultimately for the committee to deliberate upon, does establish that the members acted in contravention of Section 13(c) of the Act and indeed the combination of Rules 51 and 53(1).

I now wish to turn to charge three. Charge three is in the following terms: It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of Section 13(a) of the Act in that as a Member of Parliament and during questions to the President in the National Assembly on 21 August 2014, you contravened Section 7(b) of the Act by improperly interfering with the performance of a member of his/her functions as a member in the following manner: when the Speaker requested Mr B H Holomisa, a Member of Parliament, to pose a question, being a supplementary question to the President, your conduct prevented Mr Holomisa and other Members of Parliament who might have wished to speak or who might have wished to ask the President further questions from asking their questions, thereby preventing them from performing one of their functions as Members of Parliament.

This is a charge of contempt brought against hon Shivambu, hon Ramakatsa and hon Litchfied-Tshabalala, those three members. You will see this, Mr Chairperson, from the map of charges and under the heading charge three. Mr Xaso, in some detail, had explained that the Speaker had explained to the House, both at the commencement of the session and early on in relation to the supplementary questions arising from question two of the order paper, the process of the main question and the supplementary questions that follow thereafter.

The Hansard reveals that the Speaker, on a number of occasions attempts to recognise or rather does recognise the hon Holomisa as being the next person in the queue to ask a supplementary question. That much is clear from Hansard. It is heard from the video footage. There can be little suggestion that the affected hon members who face this charge of contempt, Mr Shivambu, Mr Ramakatsa and Ms Litchfield-Tshabalala, did not hear the Speaker recognising Mr Holomisa.

The INITIATOR (Mr R Van Voore): Mr Holomisa himself, in a wonderful South African term or phrase from the Eastern Cape, expresses frustration - disdain I would say - where we hear him speak. Notwithstanding the fact that we hear him speaking, Ms Litchfield-Tshabalala rises at that moment in the video footage and we hear Mr Holomisa says, haibo! It is clear to all what took place. It was Mr Holomisa’s turn to speak. The Speaker herself had said so on a number of occasions.

I have reproduced the relevant part of the Hansard in the principle submissions and these can be found at paragraph 174 starting at page 92 running over the page on to page 93. On a number of occasions the Speaker specifically sought to recognise Mr Holomisa as being the next member. The conduct of the named members who face this charge of contempt, did indeed, in my respectful submission prevented Mr Holomisa from speaking. I would urge respectfully that the hon members knew and understood that Mr Holomisa was the next person to speak. Again, these facts are rather uncontravention. Those are the facts that serve as evidence before you and the members of your committee. 

Mr Chairman, I now wish to turn to Charge 6. It reads as follows: 

It alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13 (a) of the Act in that as a Member of Parliament and during Questions to the President in the National Assembly on 21 August 2014 you contravened section 7 (c) of the Act by creating or taking part in a disturbance within the precincts of Parliament while the House was meeting by, inter alia, shouting and or banging on tables and or refusing to obey the Speaker’s instructions and generally conducting yourselves in a grossly disorderly manner thereby interfering with, or disrupting the proceedings of the House forcing the Speaker to suspend proceedings temporarily and ultimately adjourning the sitting for the day.

This part of the submissions deals with the affected hon members in the two groups. I suppose these are the groups that last time around I referred to as Group A and the other as Group B. Group A includes the hon Shivambu, Ramakatsa, Litchfield-Tshabalala, Gardee, Ndlozi and the hon Malema. Group B, also in relation to Charge 6 and I am now referring to the map of charges over the page, would be made up of the hon Louw, Mashabela, Matiase, Maxon, Moonsamy and Mngxitam. I can see there is a spelling error and I will correct that later. 

Mr Xaso gave evidence at length as to this charge. It is dealt with  in the report and it starts on page 96. Mr Xaso also referred to Rule 56 of the Rules of the National Assembly under the heading: Grave disorder. In the event of grave disorder at the meeting the presiding officer may adjourn the meeting or may suspend proceedings for a period to be stated by him or her. The evidence and the submissions in relation to this charge continue until page 106 at the top.

Mr Xaso in his evidence and in relation to various parts of the video footage, Mr Chairman, there was toeing and froing, and Mr Adonis was very patient with me as we were trying to find the various spots in the video clips with some detailed minutes. So and so seconds lights were deemed and later lights were undeemed. I thank Mr Adonis and the members of the committee for their patience. But it was important from Mr Xaso’s perspective also that members who face this charge, Groups A and B as I have called them, be identified properly and carefully. I would submit that Mr Xaso did indeed do so. Mr Xaso also subsequently used a pointer.

The events of the House or in the Chamber in relation to the charge of creating or taking part in a disturbance are again rather straight forward. Those events have been described as unprecedented by one witness. Those events have been described by another witness as never having been seen before. Those events have been described as a breaking of the Rules, and the Rules must be respected.

Mr Xaso was asked, I suppose, to reflect or to think about other occasions which suggested that there were similar circumstances. I think the termed phrase was the outburst of the song and the chanting of slogans. Mr Chairman, in giving his evidence, Mr Xaso did distinguish that kind of an activity that took place in the Chamber on 21 August 2014. 

To respectfully submit that and an appropriate way to describe the conduct, is that we see in the video footage a number of members - including the named members who face Charge 6 - rising one after the other and in quick succession. The activity builds up to a crescendo which involves a number of members on their feet, shouting gesticulating and banging on the tables, some with pens, hands and other with their ‘makarapa’[hardhats]. I think there can be little doubts that that conduct was indeed grossly disorderly. That is my view and members might, well, take a different view.

As to whether or not it was a robust debate, that particular activity was a robust debate. At that stage there is no evidence or anything that would approximate robust debate. To my mind that particular conduct cannot, reasonably and sensibly. I’m careful of the caution of Mr Xaso. But on the fact that we viewed in those minutes and moments - I’m careful of the caution of the hon Filtane - and on the facts before this committee as Mr Xaso has taken some time to take you through, that activity does not approximate debate.

Mr Xaso identified the affected hon members. Mr Xaso did so in painstaking detail. Mr Xaso explained how the various Rules work together. Mr Xaso did so also with reference to the guide to procedure. That is the evidence that serves before the committee. Inconvenient as the evidence might be the facts are what they are and we cannot whish those facts away. 

My apologies, Mr Chairman, I am trying to find the next spot or page.   

The
 CHAIRPERSON OF THE POWERS AND PRIVILEGES (Mr B L Mashile): Mr Van Voore, I would like to suggest a five minutes comfort break so that we can come back and proceed. Is it acceptable? I can see that you are nodding.

The INITIATOR (Mr R Van Voore): Thank you, Mr Chairman.

The
 CHAIRPERSON OF THE POWERS AND PRIVILEGES (Mr B L Mashile): Hon members, can we give ourselves a five minutes comfort break so that we can continue to attend carefully. Five minutes only. Thank you very much.

AFTER 5 THE MINUTES BREAK

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L MASHILE): Hon members lets get settled within 30 seconds. It looks like when we were giving ourselves 30 seconds then there is a walkout. Can we just allow the members to walk in? Thank you very much hon members. I think Mr Van Voore you may have recovered from the temporary paralysis. You may proceed.

THE
 INITIATOR (Mr R VAN VOORE): Mr Chairman, in conclusion in relation to Charge 6 and this is the charge that may be summarised as dealing with creating or taking part in a disturbance. The evidence given by Mr Xaso relates to those two groups, Group A and B, as I have referred to. Group B would include the hon E N Louw, hon N R Mashabela, hon N S Matiase, Hon H o Maxon, hon M Moonsamy and J A Mngxitama. 

The evidence that serves before the committee also shows the members of Group B engaging in conduct as testified to by Mr Xaso. It might be the case that some play a more enthusiastic role than others, some play a leading role, others put in a stellar cameo performance but that is the nature of creating or taking part in a disturbance. There is nothing unusual about the fact that we have a group creating or taking part in a disturbance and that there are various roles played by various persons.

I now wish to move, Mr Chairman, to Charge 7. Charge 7 reads as follows: It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(a) of the Act in that as a Member of Parliament, on 21 August 2014, you contravened section 7(a) of the Act by improperly interfering with or impeding the exercise or performance by the House of its authority or functions by remaining in the Chamber after the sitting had been temporarily suspended so that you could leave, alternatively be removed from the Chamber in order for the House to continue with its business for that day. Your refusal to leave the Chamber resulted in the House being adjourned for the day. 

Mr Chairman and members of your committee, as you’ll see from the map of the charges, Charge 7 is a charge of contempt brought against all of the affected 20 hon members who face charges of contempt before your committee. The evidence that serves before the committee in relation to Charge 7 is the documentary evidence, video footage and oral evidence of Mr Xaso. In relation to the video footage, there is video footage taken with two devices I suppose, for lack of a better term. The one part of the video footage was taken with the fixed cameras in the Chamber of the Assembly on 21 August 2014 and the other being an electronic news gatherer, what we have referred to as the ENG footage and on the shoulder unit, a mobile unit I suppose. 

Mr Xaso referred at length to the video clips involving this charge and depicting the affected hon members engaged in the activity indeed of refusing to leave the House after they had been ordered to do so. This part of the report is at paragraphs 210 on page 106. It starts at paragraph 210 on page 106 and ends at paragraph 232 on page 113. The footage does show, and the evidence of Mr Xaso does show that the affected hon members who face this charge of contempt were in the Chamber; that they were ordered to leave the Chamber; that the Chamber was temporarily suspended so that they could leave, alternatively be removed. And the evidence does establish that the affected hon members, notwithstanding the Speaker’s instruction, refused to leave the Chamber. That refusal was not an accidental refusal. 

I had earlier and in relation to the evidence of Ms Mohlomi, the Sergeant-at-Arms, referred the committee to that part of the evidence of Ms Mohlomi involved in her interaction with Mr Malema. Mr Malema made it clear that they would not be removed. When it was put to Mr Malema by the Sergeant-at-Arms after pleading with him that she would then have to call for security to remove them, Mr Malema, in fact, invited that by saying, “ba bitše, ba bitše”[call them, call them.] The hon Floyd Shivambu - and this is in the footage at an earlier stage - also made it clear that, “We are not going to be removed; you will not remove us;” or words to that effect. 

The evidence of the Deputy Chief Whip of the Majority Party and the Chief Whip of the Opposition also serves before you. The proceedings of the House could not be carried on, on the day because the affected hon members, notwithstanding their being instructed to leave the House, refused to do so. That evidence is uncontroversial. That evidence is rather straight forward. The evidence also establishes that the affected hon members remained in the Chamber for some one hour and 17 minutes. 

The business of the House is ordinarily, and in relation to questions to the President for oral reply, is scheduled for two hours. The straight forward evidence of Mr Xaso was that in his experience, two hours has, and in Mr Xaso’s words, “never proved to be insufficient.” There was no reason why those two hours could not be sufficient on the day in question. 

Mr Chairman, I would urge that one sure way to avoid a forcible removal and a confrontation, perhaps physical, was to adjourn the proceedings for the day. One of the witnesses who gave evidence here and not Mr Xaso, did say that things could have gotten out of hand; the person did suggest that people or persons could have been hurt. The conduct on the day did indeed have the result that the House was not able to continue its business for the day. It is all of the affected hon members who face this particular charge 

There was an engagement with both Mr Xaso and I think it might have been with another witness along the lines that, why it is that only 20 hon members are facing a charge of contempt in the terms of Charge 7. I think it was Mr Matlhloko whilst he served as a member of this committee, followed thereafter by Mr Twala who pointed out that there were other members of the EFF also apparently engaging in similar conduct. Again, Mr Chairman, the answer is rather straight forward. I can’t imagine that that answer suggests any skull duggery or manipulation. The answer is rather straight forward. 

There is a letter that serves before this committee. That letter is from the Office of the Speaker. That letter requires that this committee investigates, enquires into whether the conduct of the persons named in the letter - I think it is a letter of 26 August 2014 – constitutes contempt. And so, these hearings of this committee are concerned with the persons named in that letter. As to what the committee might do if there is evidence that others might have done the same, that is for the committee to decide. But that fact that others might have done the same, can hardly be exculpatory or constitute a defence in the face of the facts that serve before this committee.

The
 INITIATOR (Mr R Van Voore): Mr Chairman, I then wish to proceed to charge five ...
The
 INITIATOR (Mr R Van Voore): Mr Chairman, I then wish to proceed to charge five. Charge five is in the following terms: 

It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(c) of the Act in that, as a Member of Parliament and during Questions to the President in the National Assembly on 21 August, you wilfully failed and or refused to obey Rule 72 of the Rules of the National Assembly by speaking when you were not called upon to do so by the Presiding Officer - that is the Speaker - and or without the Speaker recognising you.

This charge five is a charge of contempt brought as against the following affected members of the House. Those members are: Mr Shivambu, Mr Ramakatsa, Ms Litchfield-Tshabalala, Mr Gardee and Mr Malema. Again there is evidence that serves before the House as to the fact on which this charge of contempt is based. That evidence is made up of the Hansard, that evidence is made up of a video footage and, indeed, the oral evidence of Mr Xaso. The provisions of Rule 72 are also rather straight forward. It provides as follows:

Right of members to speak: A member may speak when called upon to do so by the presiding officer or to a point of order. 

Mr Xaso, in the process of viewing the video footage together with members of the committee, identified the various affected hon members who acted in the manner as alleged. Mr Xaso identified the named hon members. Mr Xaso identified the hon Litchfield-Tshabalala, for example, who is seen in the video footage and is recorded as rising on a number of times, speaking a number of times and making interventions when not called upon to do so or being recognised to speak. This is also captured in the Hansard.

One occasion on which Ms Litchfield-Tshabalala rises without being recognised to speak or without being called upon to do so did elicit the response of, “Hayi bo!” from the hon Holomisa. Mr Xaso gave his evidence as to the meaning and operation of Rule 72. I have reproduced that Evidence Act in its full extent at paragraph 245 of the submissions and on pages 116 up to and including page 118 of the report.

Mr Xaso was also at pains to explain such recourse or alternatives as a member might have in the event that they are not satisfied with an answer given in response to a question or a supplementary question. The submissions in relation to this charge, Mr Chairman, are rather straight forward. The evidence is what it is. Rule 72 makes it very clear, Mr Xaso was at some length heard to explain what in his assessment constituted a bridge of the relevant Rule read together with the relevant section of the Act. Mr Xaso was also at pains to say the following: 

I think another important point to make is that these are Rules that have been imposed by the House upon itself - a multiparty structure, a multiparty forum. Now and again there are opportunities that are aimed at reviewing the Rules. 

Mr Xaso gave that evidence also in relation to engagement with members of the committee who enquired whether the Rules are subject to revision and whether they might be, for example, social events that would prompt a revision of the Rules. Mr Xaso pointed out that the Rules as they serve before this committee are, indeed, in their eight edition, being the Rules of February 2014. I think one of the members had suggested to him, if there were service delivery protests and the like, would the House consider a revision? And Mr Xaso gave his answer, “The members are, of course, free through the appropriate channels to propose a revision of the Rules.” Whether or not the members might knock on the table, on the hop, on their feet in the National Assembly is probably a matter for discussion. 

And that Mr Chairman brings me to charge four. Charge four is in the following terms: 

It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(c) of the Act in that, as a Member of Parliament and during Questions to the President in the National Assembly on 21 August 2014, you wilfully failed and or refused to obey Rule 49 of the Rules of the National Assembly by failing to resume your seat when the speaker rose while you were speaking or offering to speak and thereby preventing the speaker from being heard without interruption.

Mr Chairman, those are the Rules of this Assembly. Now, it might be thought that speakers in other forums behave in rather imperious terms. It was in one of soliloquise in Shakespeare’s Julius Caesar - and I think it is Mark Antony who speaks of Caesar in an earlier moment and says, “Who else could raise their view above the eyes of man and keep us all in fearful servitude.” 

That is not the posture or the role of the speaker. It is not imperiousness. The role of the speaker and the speaker being heard without interruption arises from the Rules of this multiparty forum which this multiparty forum had imposed upon itself.

The members who face this charge four are the following – and I refer here to the map of charges: It is the hon Shivambu and the hon Ramakatsa. Again the evidence is rather straight forward and uncontroversial. Rule 49, Precedence of presiding officer: 

Whenever the presiding officer arises during a debate, any member then speaking or offering to speak shall resume his or her seat and the presiding officer shall be heard without interruption. 

Mr Xaso on this score also referred to the Guide to Procedure. The Guide to Procedure under page 167 provides as follows:

Whenever the presiding officer addresses the House during a sitting any member then speaking or intending to speak must resume his or her seat. The presiding officer is then heard without interruption.

The INITIATOR (Mr R van Voore): I would submit, Mr Chairman, that Mr Xaso’s evidence on this score, again, is what it is. The facts, in so far as the evidence is concerned, are straightforward.

We have, then, and I think I’m now coming to the end, the last of the charges ... My apologies. I think that was the last of the charges.

The report, then, and then at pages ... starting at page 121, deals with Mr Xaso’s engagement with the members of the committee. I apologise for the length of the report recording Mr Xaso’s engagement with the members of the committee. I thought it important that it be reproduced virtually in full; and this part of the report is to be found at pages 121 up to, and including, page 166.

The other alternative, Mr Chairman, was simply to burden you and the members of your committee with the full transcript. I think I have taken the lesser of ... the lesser of two evils. The full transcript will, however, be available to the members of your committee and we have prepared them. I think it important that each of the members of your committee receives a bundle containing the full transcript so that they can be guided by the full transcript in the course of their deliberations.

Again, in the committee’s engagement with Mr Xaso, there was a full opportunity, and all of the members, virtually all of the members of your committee – and certainly, all of the members from ... and certainly, every party represented on your committee, had, and did use, an opportunity to engage with Mr Xaso in relation to his evidence.

The evidence that serves before the committee is quite detailed, made up of the oral evidence captured in the Hansard; the documentary evidence, being the various bundles of documents that I have placed before the members of the committee and used by various witnesses; and the committee has available to it, in relation to the evidence, so far, a proper tale of the tape that I would suggest would guide its deliberations. Unless the members of the committee wish me to take it any further, that would conclude my summary of the submissions, Mr Chairman. I thank you.
The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): No. Thank you very much, Mr Van Voore, for having dealt with the work that we, as a committee, entrusted on you to assist us to ensure that we are able to discharge the work that Parliament, through the Speaker, has put in our hands to enquire.

Hon members, our Initiator has actually tabled the report and he has made submissions on all the charges, and it looks like, up to now, he is saying that ... he has proved the charges, and he has actually led the evidence that we were also party to and we have heard. Now, I’m not sure if there is any clarification from what he has said that any member will seek to do. Bear in mind that we have got a very explanatory document in front of us and ... which seeks to actually empower us in our own deliberations to finalise the report.

None? Then it looks like we are happy with the presentation that we have received. Anyway, Mr Van Voore is not going to disappear until we actually get to finality of this exercise. He will be with us and if there is any other point of clarity that we may need him to just clarify, then he will be able to do so as our ... let me call him our employee, to a certain extent. [Interjections.] Yes. And he will be available to assist us. As he has indicated, the power is in our hands. He is just simply facilitating us to be able to do our work, and from an objective point of view.

Hon members, because there is no clarification, can I, hon members, on behalf of the committee ... I would like to extend our collective condolences to the families of the three fallen South African sports heroes, umamPhindile Mwelase, uSenzo Meyiwa, and uMbulaene Mulaudzi. May their families find peace during these difficult times. Thank you, hon members.

Can we, then, give ourselves a break of 30 minutes? I just hope that maybe lunch may be available at that time, and also, of course, to engage on a way forward from now, and take that decision and be able to clarify everyone else and know how we are proceeding. I would like hon members, then, to give ourselves these 30 minutes and then, until a quarter past one. If we could retreat to the other side and then, if there is lunch, we will have the lunch, but also engage how we move forward. Thank you very much, hon members. We will resume at a quarter past one.

The Committee adjourned until 13:15.
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