


THURSDAY, 09 OCTOBER 2014

HEARING BEFORE THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE OF PARLIAMENT, IN THE MATTER BETWEEN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA AND MR N F SHIVAMBU (MP) AND 19 OTHER MEMBERS OF PARLIAMENT COMMITTEE ROOM E249
________
The Committee met at 09:00.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Order! Hon members, it looks like we are ready to resume with the hearing and I just want to confirm that Mr Xaso is still under oath. I want to recognise Mr Van Voore to proceed with the evidence. Thank you.

Mr
 R VAN VOORE: Thank you, Mr Chairman. Good morning, Mr Chairman and your Committee and Mr Xaso. Mr Chairman, just by way of housekeeping, I hear a din and very high pitched sound running constantly. I am happy to proceed not withstanding that sound as long as there is assurance from those in the know that it does not interfere with the recording equipment and the like. 

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): I think that this is the bell that sometimes signifies sittings in this building. We are aware that there are other activities in the House. There is Children’s Parliament and the ad hoc Committee on Nkandla they are all supposed to be sitting today. So, we will just request if ever the sound and vision personnel just to ensure that it does not affect our recording.

Mrs
 J D KILIAN: Chairperson, are you sure it is not a fire alarm?

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Eh! I am used to this sound. We may proceed.

The INITIATOR (Mr
 R Van Voore: Thank you, Mr Chairman. Mr Xaso, we spent much of the last part of the session of yesterday afternoon dealing with Charge 6 in relation to, I think it was, the hon Shivambu. If I might ask you to please turn to page 3 of bundle C. Bundle C is that bundle that contains the notices of the hearing in respect of all of the affected hon members. This is the charge that deals with creating or taking part in a disturbance within the precincts of Parliament and while the House was meeting and it goes on to say, “conducting yourself in a grossly disorderly manner, thereby interfering or disrupting the proceedings of the House, forcing the Speaker to suspend proceedings temporarily and ultimately to adjourn the sitting for the day.

Mr Xaso, you will recall that there are a number of hon members who face that charge. We dealt yesterday largely with the first group of members that face that charge, being the hon Shivambu, the hon Ramakatsa, the hon Litchfield-Tshabalala, the hon Gardee, the hon Malema and the hon Ndlozi. Do you confirm that?

Mr
 M XASO: Yes, I do, Mr Chairman.

The INITIATOR (Mr R van Voore): Then the other members, hon members, who also face that selfsame charge and in their notices that charge is numbered differently but it is the selfsame charge and those hon members include the hon Louw, the hon Mashabela, the hon Mathiase, the hon Maxon, the hon Moonsamy and the hon Mngxitam.

I will shortly take you, Mr Xaso, to their notices so that we can satisfy the committee that indeed they also face a charge dealing with creating or taking part in a disturbance. But before I do that, in relation to the sitting of 21 August, and in particular the charge of creating or participating in a disturbance. The House or the sitting of the House was suspended first for a short time and then for a longer time and then ultimately it was adjourned.

The sitting of the House was suspended as we saw on the footage yesterday, there was an indication from the Speaker that the House should be suspended for some three minutes and it ended up as you said, a bit longer. Why at that point was the sitting of the House suspended?

Mr
 M XASO: Mr Chairman, as the minutes of the House on that day reflect, I just want to get to that page, “business was suspended at 14:58 due to grave disorder” and that would have been in terms of Rule 56 which provides that: 

In the event of grave disorder at a meeting, the Presiding Officer may adjourn the meeting or may suspend the proceedings for a period to be stated by him or her.

So, the suspension at 14:58 was due to that as stated in the minutes, Mr Chairman. 

Mr
 R VAN VOORE: And you recall from watching the video at that point that the Speaker had indicated that the House was being suspended following the grave disorder and also for a specific practical reason. What was that?

Mr M XASO: This was after the Speaker had asked certain members of the EFF to leave the House and the members did not leave. The Speaker then suspended proceedings of the House. As I said, as the minutes indicate due to grave disorder in terms of Rule 56.

Mr
 R VAN VOORE: Following that brief suspension, there was a further suspension of the House?

Mr
 M XASO: That is correct, Mr Chairman.

The INITIATOR ( Mr R van Voore):  What was the purpose of that further suspension?
Mr M XASO: Mr, Chairman, I just need to get to the Hansard, I do not wish to paraphrase what the Speaker said. The Speaker, it would be page 36, said:

Hon members, please take your seats. Our security is requesting us to co-operate with them in this respect. They are asking us to vacate the House in order for them to deal with this issue to assist us. We will then ring the bells again and come back to the House and proceed with our programme.
Thank you, Mr Chairman.

Mr M VAN VOORE: Thank you, and then ultimately the House was adjourned. Can you recall at what time that was?

Mr
 M XASO: The House was adjourned, Mr Chairman, ultimately at 16:17, seventeen minutes past four in the afternoon.

The INITIATOR (Mr R van Voore):  Thank you. I would now like to move on, Mr Xaso, to a further group of hon members, there is also six of them and their notices to attend the proceedings of this committee are to be found at bundle C starting with the notice for Mr Louw, my apoligies, Ms Louw, at page 27 and ending with the notice for Mr Mngxitam at page 44, bundle C pages 27-44.

In relation to Ms Louw, the charge dealing with creating or taking part in a disturbance is numbered, Charge 1. Do you see that? 

MR
 M XASO: Yes I do, Mr Chair.









The INITIATOR (Mr R van Voore): I am going to ask you in respect only of Ms Louw to read all of Charge 1 in relation to Ms Louw into the record. In relation to the balance of the six hon members in this group who face a similar charge, I am simply going to ask you to confirm that the text of that charge is the same as Charge 1 for Ms Louw.

Mr M XASO: Charge 1 reads as follows: “It is alleged that you are guilty of conduct constituting contempt of Parliament. In terms of section 13(a) of the Powers, Privileges and Immunities of Parliament and Provincial Legislators Act, Act No 4 of 2004 (the Act) in that, as a Member of Parliament, during Questions to the President, in the National Assembly on 21 August 2014, you contravened section 7(e) of the Act by creating or taking part in a disturbance within the precincts of Parliament while the National Assembly, the House, was meeting, by, inter alia, shouting and/or banging on tables and/or refusing to obey the Speaker’s instructions, and/or generally conducting yourself in a grossly disorderly manner, thereby interfering with or disrupting the proceedings of the House, forcing the Speaker to suspend proceedings temporarily and ultimately to adjourn the sitting for the day.”

The INITIATOR (Mr R van Voore): Thank you Mr Xaso. If I can ask you, please, to turn to the notice in respect of Ms Mashabela. That is at page 30 of bundle C. Page 30 of bundle C.

Mr M XASO: I am there, Mr Chairman.

The INITIATOR (Mr R van Voore): You will see there, charge 1 in respect of Ms Mashabela. If you can just read that charge.

Mr M XASO: Charge 1...

The INITIATOR (Mr R van Voore): You do not have to read it into the record; just read it for yourself then I will ask you a series of questions thereafter. Have you had an opportunity to read it?

Mr M XASO: I have read it, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you. Would you please just confirm that charge 1 in relation to the hon Mashabela, in so far as it relates, amongst others, to creating or taking part in a disturbance, is the selfsame charge faced by the hon Louw?

Mr M XASO: It is, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. If I can then ask you, please, to turn to page 33, remain staying with bundle C – the Notices for the hearing. Page 33. This is the notice in respect of the hon Matiase. Would you please just confirm that?

Mr M XASO: I can confirm that, Mr Chairman.

The INITIATOR (Mr R van Voore): Please, just for yourself, read charge 1 as it appears there on the bottom of page 33 and at the top of page 34.

Mr M XASO: I have read it, Mr Chair.

The INITIATOR (Mr R van Voore): Thank you Mr Xaso. Will you please just confirm that that charge is also the selfsame charge relating amongst others to creating, or participating, or taking part in, rather, a disturbance?

Mr M XASO: I can confirm that, Mr Chair.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. If I can then ask you, please, to turn to page 36, staying in bundle C. Page 36. This is the notice in respect of hon Maxon.

M
r M XASO: I am there, Mr Chair.

The INITIATOR (Mr R van Voore): If I can ask you, please, for yourself, just to read charge 1.

M
r M XASO: I have read it, Mr Chairman.

The INITIATOR (Mr R van Voore): Will you confirm that charge 1 in relation to the hon Maxon also relates, amongst others, to creating or taking part in a disturbance while the House was meeting?

MR
 M XASO: Yes, I can confirm that, Mr Chair.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. If I may then ask you, please, to turn to page 39 of the selfsame bundle, bundle C. This is the notice in respect of the hon Moonsamy.

M
r M XASO: I am there, Mr Chairman.

The INITIATOR (Mr R van Voore): Will you please just read, or cast your eye over charge 1.

M
r M XASO: I have read it, Mr Chair.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. Will you please just confirm that that charge 1 in relation to the hon Moonsamy is the selfsame charge as it appears in relation to the hon Louw, the hon Mashabela, the hon Matiase and Maxon and relates, amongst others, to creating or taking part in a disturbance while the House was meeting?

M
r M XASO: I can confirm, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. Lastly for this part, will you please turn to page 42, staying with bundle C. Page 42. This appears to be the notice in relation to the hon Mngxitama.

M
r M XASO: I am there, Mr Chairman.

The INITIATOR (Mr R van Voore): Will you please just read for yourself charge 1 at the bottom of 42 and across the page at the top of 43.

M
r M XASO: I have read it, Mr Chair.

The INITIATOR (Mr R van Voore): Thank you. Thank you, Mr Xaso. Will you please just confirm that that Charge 1, in relation to the hon Mngxitama, is the same charge as the other named members so far, in so far as it relates to the creating or taking part in a disturbance while the House was meeting.

M
r M XASO: I can confirm, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. Mr Chairman, In so far as both the video footage and the documentary evidence, I will lead the witness through this part of the evidence in relation to the named hon members, being the hon Louw, the hon Mashabela, the hon Matiase, the hon Maxon, the hon Moonsamy and the hon Mngxitama. I will lead the evidence in relation to them as a group. Obviously to the extent necessary, Mr Xaso will, in his evidence, make the individual identification of those hon members whom it is alleged participated in this activity.

It is probably correct that we begin again just with reference very briefly to the sections of the Act relevant to this particular charge, to be found at section 13, in particular sections 13(a) and 7(e).

M
r M XASO: Yes, I am there, Mr Chair.

The INITIATOR (Mr R van Voore): Will you please read sections 13(a) and 7(e) into the record.

MR
 M XASO: Section 13 of the Act reads as follows: “Conduct constituting contempt. A member is guilty of contempt of Parliament if the member contravenes section 7, 8, 10, 19, 21(1) or section 26.” 

Section 7(e) of the Act reads as follows: “Prohibited acts in respect of Parliament and members. A person may not, while Parliament or a House or committee is meeting, create or take part in any disturbance within the precincts.”

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. I would like to ask Mr Jerome Adonis who is assisting with the playing of relevant parts of the video footage to play that part of the video footage on CD 1, clip A at 56 minutes and 50 seconds up to and including 57 minutes and 23 seconds, please.

[VIEWING
 OF THE VIDEO FOOTAGE.]

The INITIATOR (Mr R van Voore): Thank you, Mr Adonis. Mr Xaso, yesterday you already identified for the committee the hon Shivambu, the hon Ramakatsa, the hon Litchfield-Tshabalala, the hon Gardee, the hon Malema and the hon Ndlozi as being hon members participating in the activity recorded there on the video footage.

I would like you now to identify the other members who also face the charge, in so far as it relates to creating or taking part in a disturbance.








[VIEWING
 OF THE VIDEO FOOTAGE.]
The INITIATOR (Mr R van Voore): Thank you, Mr Adonis. Mr Xaso, you indicated earlier on that you thought you saw the hon Mngxitam, as being part of a group of members of the House participating in this activity. Having viewed the clip again now, were you able to see the hon Mngxitam there? 

Mr
 M XASO: I saw the hon Mngxitam, Chair, banging – according to the clip – going like this with his hat.

The INITIATOR (Mr
 R van Voore): Thank you. I know that I asked you this question yesterday in relation to the first group of six Members of Parliament, MPs, being the hon Shivambu, the hon Ramakatsa, the hon Litchfield-Tshabalala, the hon Gardee, the hon Malema and the hon Ndlozi; however, we need to be sure that the same activity or rather that ... we need to get your evidence in relation also to the second group being the hon Louw, Mashabela, Matiase, Maxon, Moonsamy and Mngxitam. If it appears to be a bit repetitious relative to yesterday, I apologise for that, Mr Xaso, but I am going to have to ask you again in relation to the second group now, just to describe what the activity they are engaged in there.  
Mr
 M XASO: Mr Chairman, some of the members are on their feet standing, and some members. I think I saw one member standing and banging. I think it was the hon Matiase, using his hat also. The other member is banging the desk with his hat and other members, as it appears on the video clip, that they are attempting or addressing the Chairperson whilst the Chair is attempting to address them and the House at the same time. Of course, some members are just standing; they are on their feet. Yes.  

The INITIATOR (Mr
 R van Voore): This conduct has been referred to as “disorder”, “grave disorder”, “grossly disorderly”. I would like your comment on that and why you think it falls into that category? 

Mr
 M XASO: Hon Chair, my understanding has to have a rational basis. The logic of the situation is that the Speaker ordered members to leave. The Rule that empowers the Speaker to order members to leave is Rule 51. Rule 51 provides for various circumstances. Deliberate contravention of the Rules or provisions of the Rules, a member being in contempt of the Chair or disregarding the authority of the Chair or that a member’s conduct is grossly disorderly and the Rule says the Speaker may order the member to withdraw immediately from the Chamber. 

It is my understanding that at that point, the Speaker would have made that determination that the conduct that was manifesting in the House fitted the description in Rule 51. This is in the context of the Speaker having dealt with some points of order earlier. One point of order had been raised by the hon Shivambu referring to the other member. The other point of order had been raised by the hon Ramakatsa. The Speaker acknowledged the point of order and then ruled that it was not a point of order. Then there was an attempt to make an intervention, if my recollection serves me well, by the hon Litchfield-Tshabalala. The Speaker did not acknowledge that point of order because my understanding is that her determination was that it did not qualify as a point of order. Then the hon Gardee ... remember that the Speaker, after having listened to the two previous points of order, had made a determination that was what the members were raising was not points of order. Then you had Mr Ndlozi also raising a point of order and the Speaker having ruled that the previous members, the points they were trying to raise were not points of order, my understanding is that she would have made a determination that the member would have been rising on the same issue. 

Now you have members, after the Speaker had asked members to be seated on several occasions so that she may proceed with the business, and at this point you have other members, after those appeals by the Speaker, on their feet. Hon Chair and the committee, the Rule that we read yesterday – that when the Speaker rises – which I have explained that it has been applied in instances where the Speaker addresses the House that every member speaking shall resume his or her seat and the Presiding Officer shall be heard without interruption, and that a member may rise when recognised by the Chair. Therefore, my understanding, Mr Chair, is that the determination of the Speaker would have been that the conduct that was unfolding in the House fitted the description in Rule 51.    

The INITIATOR (Mr
 R van Voore): I’d just like your comment on this. We have played some of the video footage here in somewhat staccato fashion. I have asked Mr Adonis to play this bit and then jump back to another bit and go then forward to yet another bit. I have given references to time. This conduct, captured also on the Hansard, or in the Hansard, starting with the attempt by the Speaker to recognise the hon Holomisa, as being the person who is going to ask the next supplementary question after the hon Malema. Starting from there right up until the point where the Speaker instructs certain hon members to leave the House, does that play itself out over hours or does that play itself out over a matter of minutes?      

Mr
 M XASO: Up to this point? It would have been, Mr Chair, of course I did not count the actual time, seconds or minutes, certainly not hours.






Mr M XASO: ... seconds or minutes, certainly not hours.
The INITIATOR (Mr R van Voore): Thank you, Mr Xaso.
The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. Mr Chairman and your committee, by the time we come to making submissions - and I raise it now only by way of flagging it – the period of time we are talking about is in minutes. Things develop quite quickly and it builds up into a crescendo. I don’t, at this time, want to use a pejorative term. When it comes to making the submissions, that might well change.
If I can just have a few moments - I will not leave the House - I just need to gather my thoughts on which of the charges to return to next, because there were some that I skipped yesterday.

Mr Xaso ... or before I refer to Mr Xaso, Mr Chairman and your committee, I would now like to turn to a charge that involves all of the hon members of the EFF who face charges. Later on, I will then return to the remaining charges, and they could probably be grouped into three that involves combinations of various hon members on the day who face charges before your committee. But to move things along more quickly, I would like now to go to a charge that involves all of the hon members. In respect of Mr ... the hon Shivambu, that charge is referred to as Charge 7, and if I can refer you here, again, Mr Xaso, to Bundle C, the notices for the hon members to attend the proceedings of this committee are at Bundle C, and starting with the hon Shivambu. Charge 7 appears at page 3 of Bundle C.

Mr
 M XASO: I am there, Mr Chairman.

The INITIATOR (Mr R van Voore): Will you please read Charge 7 into the record?

Mr
 M XASO: Charge 7, Mr Chairman, reads as follows: “It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(a) of the Act, in that, as a Member of Parliament, on 21 August 2014, you contravened section 7(a) of the Act by improperly interfering with, or impeding, the exercise or performance by the House of its authority or functions, by remaining in the Chamber after the sitting of the House had been temporarily suspended by the Speaker, so that you could leave, alternatively, be removed from the Chamber in order for the House to continue with its business for that day. Your refusal to leave the Chamber resulted in the House being adjourned for the day.”
The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. What I would like you to do is then to refer to the notice in respect of Mr Ramakatsa. That notice appears at page 6 of the same Bundle C. Page 6 through page 9, still the same Bundle C. The hon Mr Ramakatsa’s notice pages 6 through to page 9. And on page 8 of Mr Ramakatsa’s notice, you will see there Charge 7. 

Mr
 M XASO: I am there, Mr Chair.

The INITIATOR (Mr R van Voore): Read that to yourself and confirm, once you have done so, that it is the same as the Charge 7 in respect of the hon Shivambu.

Mr
 M XASO: It is the same, Mr Chair.

The INITIATOR (Mr R van Voore): Thank you. Then, still in the Bundle C, being the notices for the hearing, as received by the hon members, and now at page 11, this is the notice for the hon Litchfield-Tshabalala. Will you please confirm that?

Mr
 M XASO: I confirm, Mr Chair. 

The INITIATOR (Mr R van Voore): Thank you. And this notice in respect of the hon Litchfield-Tshabalala has at Charge 6, whereas the other two notices, the selfsame charge was Charge 7. Will you please read Charge 6 in relation to the hon Litchfield-Tshabalala into the record?

Mr
 M XASO: Charge 6 reads as follows: “It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(a) of the Act, in that, as a Member of Parliament, on 21 August, you contravened section 7(a) of the Act by improperly interfering with, or impeding, the exercise or performance by the House of its authority or functions, by remaining in the Chamber after the sitting of the House had been temporarily suspended by the Speaker so that you could leave, alternatively, be removed from the Chamber in order for the House to continue with its business for that day. Your refusal to leave the Chamber resulted in the House being adjourned for the day.”
The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. Will you please confirm that that charge, numbered 6, in relation to the hon Litchfield-Tshabalala and relating to, amongst other things, remaining in the Chamber, is the selfsame charge which is numbered 7 in relation to the hon Shivambu and Ramakatsa?

Mr
 M XASO: I can confirm, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you. I think we will move through the others rather briefly or quickly. The hon Mr Gardee’s notice is at pages 15 through 18 of Bundle C and, in particular, I would like you to go to page 16, right at the bottom and page 15 right at the top. My apology, 17 right at the top.

Mr
 M XASO: I am there, Mr Chair.

The INITIATOR (Mr R van Voore): Looking at that Charge 5, will you confirm that that charge is the same as the ... sorry, there was a question.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: (Mr L B Mashile): No, there is no question. 

The INITIATOR (Mr R van Voore): My apologies. 

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: (Mr L B Mashile): Nobody has asked for the attention of the Chair. You may proceed.

The INITIATOR (Mr R van Voore): Thank you, Mr Chairman. That charge there, numbered Charge 5, will you please confirm that it also deals with remaining in the Chamber after the sitting had been temporarily suspended?
Mr
 M XASO: I can confirm that, Mr Chairman.

The INITIATOR: (Mr
 R van Voore): And that is in relation to the hon Mr Gardee? 

MR
 XASO: That is correct, Mr Chairman.

The INITIATOR: (Mr
 R van Voore): Thank you. Staying with Bundle C, being the notices of the hearing, and now moving to page 19, you will see there a notice relating to the hon Ndlozi. And that notice starts at page 19 and it runs through to page 22.

Mr
 M XASO: I am there, Mr Chairman.

The INITIATOR: (Mr
 R van Voore): And the last of the charges in relation to the hon Ndlozi is at page 20, numbered Charge 4.

Mr
 M XASO: Mr Chairman.

The INITIATOR: (Mr
 R van Voore): Will you please confirm that that charge is the selfsame charge in so far as “remaining in the Chamber after the sitting of the House had been temporarily suspended so that you could leave, alternatively be removed from the Chamber in order for the House to continue with its business. Your refusal to leave the Chamber resulted in the House being adjourned for the day.” Will you please confirm that that charge is the selfsame charge as faced by the other members we have already referred to?

Mr
 M XASO: It is the same charge, Mr Chairman. 







The INITIATOR (Mr R van Voore): Thank you Mr Xaso. Still staying with Bundle C and moving ahead to page 23. This is the notice in relation to the hon Mr Malema and it is at pages 23 through 26 of Bundle C do you see that? 

Mr M Xaso: I do Mr Chairman.

The INITIATOR (Mr R van Voore): The charge in so far as remaining in the Chamber is concerned is in the hon Malema’s notice at Charge 4. Will you please just read Charge 4 to yourself and confirm that that is indeed the case?

Mr M Xaso: I have read it Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you Mr Xaso. And then we get to Ms Louw at page 27 still Bundle C – Ms Louw.

Mr M XASO: I am there Mr Chairman.

The INITIATOR (Mr R van Voore): In relation to Ms Louw the charge in so far as it concerns remaining in the Chamber after the House had been temporarily suspended so that you could leave, alternatively be removed from the Chamber in order for the House to continue with its business for that day, your refusal to leave resulted in the House being adjourned for the day 

As far as that charge is concerned, that is Charge 2 for Ms Louw, and it appears at 28. Will you please confirm that?

Mr M XASO: I can confirm that Mr Chairman.

The INITIATOR (Mr
 R van Voore): I am going to ask you to – in the hope that this will speed things along – the notices for the group which we have referred to as group B – and these hon members are: Mashabela, Matiase, Maxon, Moonsamy and Mngxitam, we have now already dealt with hon Louw, those notices are still the same Bundle C. and at pages 30 of Bundle C up to and including page 44 – and what I would like you to do is just to read Charge 2 in relation to those hon members.

Mr M XASO: Okay. You said from page 30. Am I right? 

The INITIATOR (Mr R van VOORE): Yes

Mr M XASO: So, I will read Charge 2.

The INITIATOR (Mr R van Voore): Charge 2 in relation to the hon Mashabela, you will find at page 31.

Mr M XASO: Okay. The charge reads as follows: “It is alleged that you are guilty of conduct constituting contempt of Parliament. In terms of section 13(a) of the Act, in that, as a Member of Parliament on 21 August 2014 you contravened section 7(a) of the Act by improperly interfering with or impeding the exercise or performance by the House of its authority or functions by remaining in the Chamber after the sitting of the House had been temporarily suspended by the Speaker so that you could leave, alternatively be removed from the Chamber, in order for the House to continue with its business for that day. Your refusal to leave the Chamber resulted in the House being adjourned for the day.

The INITIATOR (Mr van Voore): Thank you Mr Xaso. I am going to ask you in relation to the balance of the members in this group whose notices are to be found from page 31 onwards and ending with page 44. In relation to the hon Matiase, that his Charged 2, at page 34. If you can just confirm that.

Mr M XASO: I can confirm it Mr Chairman.

The INITIATOR (Mr R van Voore): In relation to the hon Maxon, Charge 2 is at page 37 still Bundle C page 37. If you can confirm that.

Mr M XASO: I can confirm that Mr Chairman.

The INITIATOR (Mr R van Voore): In relation to the hon Moonsamy, Charge 2 is at page 40 of Bundle C. Can you confirm that?

Mr M XASO: I can confirm that Mr Chairman.

The INITIATOR (Mr R van Voore): And finally on this part, in relation to the hon Mngxitam Charge 2 is at page 43, still of Bundle C, page 43.

Mr M XASO: I can confirm that Mr Chairman.

The INITIATOR (Mr R van Voore): And could you then also please confirm that the charges in relation to the hon members that we have just named, is that charge which concerns remaining in the Chamber after the sitting of the House had been temporarily suspended?

Mr M XASO: I can confirm that Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you Mr Xaso. Then Mr Chairman and the members of your committee there is a further group who we might call Group C. this group is made up of eight hon members and the names of these hon members are: the hon Joseph, the hon Khawula, the hon Matshobeni, the hon Morapela, the hon Nqweniso, the hon Ntobongwana and the hon Sonti. These hon members face only on charge of contempt and their notices – I am still at Bundle C – are to be found starting at page 45 of Bundle C and through to page 68 of Bundle C, page 45 of Bundle C through to page 68 of Bundle C.

Mr M XASO: I am there Mr Chairman.

The INITIATOR (Mr R van Voore): Mr Xaso I am going to ask you to read Charge 1 in relation to Mr Joseph. That charge is the same for all of the hon members who I have just named as forming part of what might be called Group C and there are eight of them. If you can please read their Charge 1 in to the record.

Mr M XASO: Charge 1 reads as follows: “It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(a) of the Powers, Privileges and Immunities of Parliament and Provincial Legislatures, Act 4 of 2004; the Act, in that as a Member of Parliament on 21 August 2014 you contravened section 7(a) of the Act by improperly interfering with or impeding the exercise or performance by the National Assembly, the House of its authority or functions by remaining in the Chamber after the sitting of the House had been temporarily suspended by the Speaker so that you could leave, alternatively be removed from the Chamber in order for the House to continue with its business for that day. Your refusal to leave the Chamber resulted in the House being adjourned for the day.

The INITIATOR (Mr R van Voore): Thank you Mr Xaso. I would like you now Mr Xaso still staying with Bundle C, this is under page 48. Will you please confirm that Bundle C page 48 is a notice of hearing in relation to the hon Khawula, M P?

MR
 M XASO: I can confirm that Mr Chairman.

The INITIATOR (Mr R van Voore): Reading to yourself Charge 1, will you please confirm that that charge, as was the case with the charge that you have just read out in relation to the hon Joseph, deals also with remaining in the House after the sitting of the House had been temporarily suspended?

MR
 M XASO: I can confirm that Mr Chairman.

10:09:51

The INITIATOR (Mr R van Voore): Thank you.

Mm

c/w; PLEASE TURN TO PAGE 51...
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C/W: PLEASE TURN TO PAGE 51 ...

The INITIATOR (M
r R van Voore): Please turn to page 51, Mr Xaso, still Bundle C. Page 51.

MR
 M XASO: I am there, Mr Chairman.

The INITIATOR (M
r R van Voore): Will you confirm that this is the notice in relation to the hon Matshobeni, dated 18 September 2014?

MR
 M XASO: I can confirm, Mr Chairman.

The INITIATOR (M
r R van Voore): Thank you. Will you confirm by reading to yourself the text of Charge 1 – that that charge is the selfsame charge as faced by the hon Joseph, and relating to remaining in the Chamber after the House had been temporarily suspended?

MR
 M XASO: I can confirm, Mr Chairman.

The INITIATOR (M
r R van Voore): Thank you. Will you please turn to page 54? Still Bundle C, page 54.

MR
 M XASO: I am there, Mr Chairman.

The INITIATOR (M
r R van Voore): Thank you. Will you please confirm that this is the notice of hearing in relation to the hon Mbatha, dated 18 September 2014?

MR
 M XASO: I can confirm that, Mr Chairman.

The INITIATOR (M
r R van Voore): Please read to yourself Charge 1, as it appears on the bottom third of page 54 and then the top three lines of page 55.

MR
 M XASO: I have read it, Mr Chairman.

The INITIATOR (M
r R van Voore): Will you please confirm that that charge in so far as it relates to remaining in the Chamber after the sitting of the House had been temporarily suspended is the selfsame charge that you have read out in its full text in relation to the hon Joseph?

MR
 M XASO: I can confirm, Mr Chairman.

The INITIATOR (M
r R van Voore): Thank you. Please turn to page 60, still Bundle C. Page six zero.

MR
 M XASO: I am there, Mr Chairman.

The INITIATOR (M
r R van Voore): Will you please confirm that this is a notice of hearing dated 18 September and in relation to the hon Nqweniso?

MR
 M XASO: I can confirm, Mr Chairman.

The INITIATOR (M
r R van Voore): Please read to yourself Charge 1, as it appears at the bottom third of page 60 and the top three lines of page 61.

Mr M XASO: I have read it, Mr Chairman.

The INITIATOR (M
r R van Voore): Will you please confirm that Charge 1, as faced by the hon Nqweniso is the selfsame charge faced by the hon Joseph that you have read in its full length and as relating to remaining in the Chamber after the sitting of the House had been temporarily suspended?

Mr M XASO: I can confirm that, Mr Chair.

The INITIATOR (M
r R van Voore): Thank you. And then, will you please turn to page 63, still Bundle C, page 63?

MR
 M XASO: I am there, Mr Chairman.

The INITIATOR (M
r R van Voore): Will you please confirm that this is a notice of hearing dated 18 September in relation to the hon Ntobongwana?

MR
 M XASO: I can confirm that, Mr Chair.

The INITIATOR (M
r R van Voore): Will you please for yourself Charge 1 as it appears on the bottom third of page 63 and continues over the page onto the top three lines of page 64?

MR
 M XASO: I have read, Mr Chair.

The INITIATOR (M
r R van Voore): Will you please confirm that that charged, numbered 1, in relation to the hon Ntobongwana is the selfsame charge that you read out in its full text, as it related to the hon Joseph, and concerns remaining in the Chamber after the sitting of the House had been temporarily suspended?

MR
 M XASO: Yes, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you. Mr Chairman, and your committee, the witness has now dealt with the charge in so far as the charge of contempt in so far as remaining in the House after the Speaker had temporarily suspended the House is concerned. That charge relates to all of the hon members concerned and who have been required ... or who have been charged to appear before your committee to answer allegations of contempt.

At this point, I am going to ask for Mr Adonis to assist us, yet again. Thank you, Mr Adonis. If I can ask you please to play Clip ... my apologies, CD 1, Clip A, starting at 56:50. I’ll signal to you when I would like you to stop.

THE
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): It looks like you may need some latest antivirus! [Laughter.]

[VIEWING
 OF THE VIDEO FOOTAGE]

The INITIATOR (M
r R van Voore): Mr Xaso, we have seen this footage before. The Speaker is heard saying, “Leave the House. I am calling the security to assist us.” Who is the Speaker referring to when she says, “Leave the House.”?

MR
 M XASO: Mr Chairman, I can only speak to my understanding of the situation – that Speaker would have been ... Firstly, let me put it this way. Speaker can only ask members to leave the House on the basis of Rule 51. And it is my understanding that it was Speaker’s determination at the time that the members, as I said earlier, were either on their feet or were involved in some activity at the time, which included banging their desks, or members who would have been speaking through the mike, or even not necessarily through the mike; and Speaker attempting to manage the situation, or, shall I say, managing the situation in the House. And my understanding, Mr Chair, based on what the powers the Speaker has and what the powers that the Rules give the Speaker, Speaker would have been talking to the members who were involved in that activity at the time. That is my understanding, Mr Chairman, and, of course, it will appear in the video that Speaker was also facing in that direction of the hon members who were standing at the moment.

The INITIATOR (M
r R van Voore): Thank you. Thank you, Mr Xaso. Mr Adonis, if we can continue playing the clip, please?

[VIEWING
 OF THE VIDEO FOOTAGE]

The INITIATOR (M
r R van Voore): We’ve now heard the Speaker saying the House is suspended for three minutes. The Hansard captures – and we spent some time on it yesterday, albeit briefly – the Hansard captures, I think it is the hon Shivambu. And at this point I would like to refer to page 34, Bundle B. Page 34. It actually starts at the bottom of page 33. My apologies. If you can just read that into the record – the last entry at page 33. It starts, saying, “The Speaker: ...”.

/Robyn/

END OF TAKE
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The INITIATOR (Mr
 R van Voore)
: We dealt with this in part yesterday. But it appears to be, if you can just confirm, two periods of suspension – one being shorter and the other one being longer. If you can just take the Chairman and the committee through that in a bit more detail, please.

Mr
 M XASO: Chairman, initially the House was suspended, the Speaker had indicated three minutes and I think it ended up being seven minutes. Then the Speaker comes back – and I indicated this yesterday – the bells are rung, the Speaker assumes her place in the House. The Speaker asks members to take their seats. And then she makes ... [Interjections.]

The INITIATOR (Mr
 R van Voore)
: Before you go there. In that first suspension of a few minutes, the Speaker indicates that the House is suspended for a few minutes so that the hon members can leave and so that the House can continue with its business. I am now referring to the Hansard on page 35, that’s bundle (b) right at the top. Do you see that? 

Mr
 M XASO: Inaudible.

The INITIATOR (Mr
 R van Voore)
: Will you just read that entry into the record, please.

Mr
 M XASO: Speaker, “Hon members, we are waiting for the security to take these members out so that we can continue.”

The INITIATOR (Mr
 R van Voore)
: And in that first suspension, did the hon members who are charged under Charge 7 - for others it is Charge 4 or 5, yet for the further group it is only Charge 1 but for all of them the charge is the same: Remaining in the House after the Speaker had suspended the House. Did the hon members in that first period of suspension actually leave the House?

Mr M XASO: In terms of the video footage, Mr Chairman, that I have seen it does not appear that at that point the members left the House.

The INITIATOR (Mr
 R van Voore)
: Can we then continue Mr Adonis.

Viewing
 of the video footage:
The INITIATOR (Mr
 R van Voore)
: Thank you Mr Adonis. Mr Xaso, there appears to have been, if you can just take us through it, the first period of suspension for a few minutes and then the Speaker speaks again. If you can just take the committee through that please.

Mr
 M XASO: Mr Chairman, there was a brief suspension which the Speaker had intended to be three minutes but which ended up being a little longer than that. Then the Speaker comes back to the House and addresses the members after the House have reconvened, indicating: 

Please take your seats. Our security is requesting us to co-operate with them in this respect. They are asking us to vacate the House in order for them to deal with this issue, to assist us. We will then ring bells again and come back to the House and proceed with our programme.

The INITIATOR (Mr
 R van Voore)
: First period of the suspension of a few minutes – I think it was six or seven minutes – did the hon members who face charges before this committee leave the House? 

Mr
 M XASO: Mr Chair based on the video footage that I seen, they did not leave the House.

The INITIATOR (Mr
 R van Voore)
: Mr Chairman, I am now going to us ask for Mr Adonis to assist us with a further CD – I will describe it shortly. 

Viewing
 of the video footage:

The INITIATOR (Mr
 R van Voore)
: If you can continue ... Please continue Mr Adonis.

Viewing
 of the video footage:

The INITIATOR (Mr
 R van Voore): Mr Xaso, this ought not to be controversial. But the hon members captured in the frame there, I think there are a few obvious clues as to who they might be aligned with. The red hat, for example, is one of them or the beret - either being the uniform. But are you able to identify from them that those are indeed the 20 persons facing the charge of remaining in the Chamber after the House had been temporarily suspended?

Mr
 M XASO: Mr Chairman, of course, I am really trying hard to be clear in terms of their faces. But I can confirm ... Maybe, let me just read the names of the members that I see so that ... I see there hon Khawula, hon Malema, hon Shivambu, hon Maxon ... [Interjections.] ... hon Khawula, hon Shivambu, hon Malema, hon Moonsamy.

The INITIATOR (Mr
 R van Voore): There is apparently a request for a pointing out.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Yes, it’s being attended to. Let us just have some few minutes so that we get a response from ... 

Mr
 A M MATLHOKO: Chair, can we just break for some few minutes while we are waiting for ... 

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile):
 Hon members, there is a proposal for a break. It’s accepted. Then let’s just have five minutes of a comfort break. 

Mr
 M S BOOI: Chair, there was a new accused sitting there. Where is she now?

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile):
 No, just be orderly, hon Booi.[Laughter.]

The
 CHAIRPERSON OF THE POWERS AND PRIVILEGES COMMITTEE (Mr B L Mashile): Hon members, I hope that hon Filtane has completed his important call and therefore we should resume with the hearing. The question of a pointer has been resolved and the pointer is in the hands of a witness for purposes of making sure that we follow the individuals that he may be referring to.

I just hope that the screen as well will be a little bit ... much clearer to the witness to be able to differentiate the pictures of the persons that are appearing there because it is really a long distance between the witness and the screen. I hope that he will be able to make those specific differentiations as he has been doing since yesterday. I now recognise Mr Van Voore to proceed with the leading of evidence - of course, after confirming whether the witness is able to see those pictures correctly. Thank you, very much.

The INITIATOR (Mr
 R van Voore): Thank you, Mr Chairman. If it will assist Mr Xaso, in the process of identifying the named hon members and Mr Xaso having to indicate, would it be better for him if the lights are dimmed while he does this?

Mr
 M XASO: Mr Chair, I think one request I would have is if I could be allowed to stand while I identify them. I can try while the lights are on, except that in some instances I would require the picture to move, to be in motion because it is difficult when it is still. Yes, I will do my best, Mr Chair.

Mr
 R VAN VOORE: Thank you, Mr Xaso. Do proceed.

Mr
 M XASO [IDENTIFYING MEMBERS FROM THE VIDEO FOOTAGE]: If I could also use this side. Is that acceptable? The member I am pointing at right now, that would be hon Khawula and hon Malema, hon Shivhambu, hon Maxon. That is hon Moonsamy. That is hon Joseph. Of course, it could but that is hon Mashabela. That is hon Mngxithama. Mr Chair, if the picture could move a little bit, I will indicate when to stop. Okay stop. That is hon Morapela. Okay, if it could move again. That is hon Ramakatsa. If you could just stick with the members, if possible. You can rewind it. That is hon Sonti. If you can just play it again, I just want to confirm that.

I know that the picture takes different forms and shapes, so if the player can try to take those angles. Of course, Mr Chair, ours is on a smaller screen, a laptop but I want to be ... . Yes. Okay, just play on. That is hon Nqweniso. Play on again. That appears to be hon Sonti. I am not sure if I mentioned her already. Have I? Oh, okay. Okay, play on. That appears to be hon Litchfield-Tshabalala but I just wanted to ... . I do not want to guess. Play on please that you know. That is hon Louw. That is hon Matiase. Play, play. I will let you know when to stop. Okay, just hold on, that is hon – eeesh, I think it’s Ntobongwana. Ja, oh where is that picture now? Okay, just go back. Yes that is hon Ntobongwana. Hold on please. Hold on please.

Okay, let’s go. Sorry, Chair, I just want to check the names that I have not identified yet so that I am not ... . I don’t focus on them. Okay, let’s run on. Please rewind. I am now wanting to identify hon Litchfield-Tshabalala, hon Gardee, hon Ndlozi, hon Mbatha.

If you could play until this member faces around. That is hon Tshabalala, Litchfield-Tshabalala, sorry.

The INITIATOR (Mr
 R van Voore): The witness had not covered Litchfield-Tshabalala already. If the members were paying attention, the witness some three minutes ago said, I think, that is hon Litchfiled-Tshabalala but I do not want to guess and then the witness, in fairness to Mr Xaso, has taken some time to avoid guessing as to who it is but rather to identify the person. Please continue, Mr Xaso.

Mr
 M XASO[IDENTIFYING THE MEMBERS FROM THE VIDEO FOOTAGE]: 
Thank you, Mr Chairman. I am seeing Ms Matshobeni there, hon Matshobeni. Alright, play on please. Just two more names to go, Mr Chairman. I should be through soon. There is Mr Mbatha. Sorry, just go back. I think. Just go back, please. Yes, that is hon Mbatha there. I was correct.

I just want to identify hon Ndlozi and hon Gardee. I see hon ... Okay, no I thought that was hon Gardee. Sorry, Mr Chair, I would like it to play. I think that is hon Ndlozi, but I want to confirm that. Yes and then hon Gardee. I think this is hon Gardee, but I want the picture to just ... so that I can identify it for sure.

Okay, eish. Hon Chair, of course, I would like just to check other screens. It appeared to me that this is hon Gardee but my screen is not ...  hon Gardee. Chairperson, if my count is correct that gets me to 20 names. I will be guided by you, Mr Chair. Shall I assume a seat? I am saying I think I have reached 20. I can just count again. Okay, thank you.

Mr
 R VAN VOORE: Mr Adonis, if you could please go to the same video footage at six minutes, fifteen seconds, please. If you play it from there for about three or four minutes?



COMFORT BREAK 10:40



Mr M XASO

The INITIATOR (Mr
 R van Voore): Mr Adonis, if you could please go to that selfsame video footage at 6 minutes 15 seconds. If you can play it from there for about 3 or 4 minutes. 

[Viewing of Video Footage.]

The INITIATOR (Mr R van Voore): Thank you very much. Mr Xaso, there appears to be two gentlemen who had walked across to the benches where the hon members who are facing charges of contempt before this committee were sitting. If you could just identify those two gentlemen, please.

Mr
 M XASO: The Minister of Telecommunications and the Minister of Intelligence. Sorry, State Security.

The INITIATOR (Mr
 R van Voore): Mr
 R van Voore: You said the Minister of Intelligence and the Minister of State Security.

Mr
 M XASO: I am saying the Minister of State Security and the Minister of Telecommunications – Mr Cwele; let me put it that way.

The INITIATOR (Mr
  R van Voore): So it’s Minister Cwele. And the other gentleman?

Mr
 M XASO: Minister of State Security. I just have to … yah.

The INITIATOR (Mr
 R van Voore): We can identify the person by name at a later stage. Thank you.

Mr
 M XASO: Thank you, Mr Adonis. If you can just let the footage run for a bit, and then I will signal. I will then ask you shortly to go to another specific part.
[Viewing of Video Footage.]

The INITIATOR (Mr
 R van Voore): I’m not sure if you were in the House at this stage, Mr M Xaso. But from your observation, what is happening there?

Mr M XASO: Well, I see the four hon members in conversation, Mr Chair. This is what the clip shows. I was not in the House or in the Chamber at that time. So, I can only base this on what I see there.

The INITIATOR (Mr R van Voore): I will not ask you to go any further than that. Thank you. 
Mr Chairman and the members of your committee, as indicated earlier, this ENG footage is quite long – 35-minutes long in total. I don’t propose that we watch all of the footage for Mr Xaso to describe to us what can be observed on the footage. Mr Chairman, you and your members also have copies of this footage. It is CD 2, and it is described as the ENG footage. ENG – my instructions are – is the acronym for electronic news gatherer. I would now though like the video operator to take us to CD 1, part B. 

[Viewing
 of Video Footage.]

The INITIATOR (Mr
 R van Voore): Thank you, Mr Adonis. 

Mr Xaso, this appears to be footage after the second or third period of the adjournment, which was quite a more substantial period. Will you confirm that?

Mr
 M XASO: Yes, Mr Chairman, I can confirm that.

The INITIATOR (Mr
 R van Voore): And in relation to the Hansard – bundle B before you - might I ask you please to turn to page 37, which is at the bottom right-hand corner

Mr
 M XASO: I am there, Mr Chairman.

The INITIATOR (Mr
 R van Voore): The Speaker there is recorded as saying: 

Hon members, let’s take our seats. We have decided to resume the sitting briefly.

That of course is the portion of the footage that we just watched now. Do you see that?

Mr
 M XASO: [Inaudible.]

The INITIATOR (Mr
 R van Voore): Thank you. If you can just read the text of the Speaker’s announcement there, followed by the second paragraph which is at the bottom of page 37 and over the top of page 38, please.
Mr
 M XASO: Speaker: Hon members, let’s take our seats. We have decided to resume the sitting briefly, simply to give you feedback on the time we had suspended the sitting and on the consultations with various groups and sectors that support the work of Parliament as well as with the Office of the President. We would like to give you feedback on the outcome of those consultations. We all know what happened in the House earlier, and we would like to allow the consultations that have started to continue, but after we have released the members of the House. 

Hon members, we are now faced with a situation where we are unable to continue with the sitting and have allowed the President to continue with the work of his Office. We have to look at when we will have the next opportunity for him to come back and finish the programme of the House. 

However, South Africans know that the President was here to perform his constitutional duty, and was not given the opportunity to finish. Therefore, at this point, we would like to adjourn the sitting for the rest of the day so that we can continue to consult on any elements that require further consultation. We will be back tomorrow continuing with the work of Parliament until we have agreed with the Office of the President as to the finishing of the Questions to the President. 

Hon members, on that note, I can assure you that we were in consultation with all opposition parties. An agreement has been reached on how we should approach the issues of the rest of the work of this afternoon. However, I have been told that there are no sittings tomorrow. Therefore, we will proceed according to the programme of Parliament as has been announced. Hon members, with those words, I adjourn the sitting of this House. The House adjourned at 16:17.
The INITIATOR (Mr
 R van Voore): Thank you, Mr Xaso. Now, after the sitting was suspended for quite a significant time - and I would like you to just to take the members of the committee through this – it appeared that members of all of the other parties, excluding the hon members from the EFF, had left the Chamber. Is that correct?

Mr
 M XASO: That is correct, Chair. At some point they were all out. Of course it would appear now and again there were members who were in and out of the Chamber. But, indeed, largely members had left the Chamber.






The INITIATOR (Mr R van Voore): By the time the Speaker makes the announcement as referred to on page 37 of the Hansard, the other members of the other parties, excluding the hon members of the EFF who had remained in the Chamber, but the members of the other parties represented in Parliament, had returned to the Chamber after having left the Chamber. Is that correct?

Mr
 M XASO: Indeed, it is correct, Mr Chairman. 

The INITIATOR (Mr R van Voore): We referred to the Question Paper for the day, and that is in Bundle A. It is in Bundle A at pages 41 and 42 – Bundle A at pages 41 and 42. 

Mr
 M XASO: I am there, Mr Chairman. 

The INITIATOR (Mr R van Voore): You had already given evidence yesterday as to the proceedings of 31 August 2014, having dealt with Question 1. My apologies. You had already given evidence as to the proceedings for the day having dealt with Questions 1 and 2, and the President having answered the written Question 3 and the hon Mr Malema having asked a supplementary question. Did the proceedings of the House on 21 August 2014 proceed, at any stage, beyond the asking of a supplementary and the answers offered by the President?

Mr
 M XASO: The proceedings of 21 August did not proceed with the Question Paper as it was. 

The INITIATOR (Mr R van Voore): Maybe more directly, did the proceedings of the House on 21 August 2014 deal with the Questions on the Question Paper, and I am now referring to page 2 of Bundle A, being Question 4, Question 5, and Question 6?

Mr
 M XASO: Mr Chairman, no. Those Questions were not reached on the day. 

The INITIATOR (Mr R van Voore): From your knowledge and experience of the proceedings of the National Assembly, when next might there be an opportunity for those Questions to be dealt with? 

Mr
 M XASO: Mr Chair, in terms of the Rules, the President responds to Questions in the House at least four times a year, once every quarter. That is what I can say. Questions to the President must be scheduled for a question day at least once per term in accordance with the annual parliamentary programme. 

The INITIATOR (Mr R van Voore): Will there be an opportunity later this year for the balance of the Questions, including the supplementary question that the hon Holomisa was being called to the floor to come and raise? Will there be an opportunity later in this calendar year for those to be dealt with?

Mr
 M XASO: Mr Chair, I cannot pronounce on behalf of the Programming Committee. The Rules says in accordance with the annual parliamentary programme. 

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. I would now like the video operator, Mr Jerome Adonis, to play part of the ENG footage. It is CD 2 and that part starting at 23:30 up to 25:40. It is CD 2, described as the ENG footage, 23:30 up to, and including, 25:40, please. 

VIEWING
 OF THE FOOTAGE 

The INITIATOR (Mr R van Voore): Mr Xaso, there appears to be some activity. Some members of the House appear to be returning after the longer adjournment. If you can just identify who those persons are, please? 

Mr
 M XASO: Mr Chairman, I see the hon Chief Whip of the Opposition. I see the hon Singh of the IFP. With the benefit of having seen the rest of the video, I have identified that – and, of course, the video can play on so that I just can confirm – but it appears to be hon Kwankwa of the UDM and the hon Leader of the Opposition. 

The INITIATOR (Mr R van Voore): If Mr Adonis can please just play the rest of the footage up to, and including, 25:40. Mr Xaso, if you can just identify the person who are in the frame there, and then there was another taller gentleman in the frame to the right. He just stepped out of the frame a moment ago. 

Mr M XASO: That appears to be hon Carter of Cope, the member who just joined now. I had already commented on the others. I think that is the hon Leader of the Opposition. Of course, I can be corrected because he has not really faced this side, but that is my ... how I identify him, and there is hon Kwankwa of the UDM. 






Mr Xaso requested the footage to be played again

The INITIATOR (Mr R van Voore): Thank you, Mr Adonis, if you can rewind maybe 10 or so seconds and then let it play. There is a gentleman in the top of the frame at that point. Do you know who that person is?

MR
 M XASO: Mr Chair, it appears – and, of course, I can be corrected on this – it appears to be hon Mulder, but we can play it again. I think I am correct.

The INITIATOR (Mr R van Voore):  If you can just identify some of the persons we have seen in the footage up to this point. 

Mr
 M XASO: This one, or even earlier? [Interjection.] Okay. All right. I will attempt, Chair. [Interjection.] I am not used to the pointer. 

That is, of course, the hon Leader of the Opposition. That looks like Mr George. Earlier, if you can just go back a bit... and I must confess, Mr Chair, that sometimes I am also assisted by the photo book. But let’s go back. Go back to the picture that also showed Mr Xaso.

That would be the Acting Secretary to Parliament, Ms Tyawa.

That is a Whip of the ANC, hon Mthembu.

That appears to be the Acting Deputy Secretary to Parliament, Adv Phindela.

This appears to be the Speaker of the National Assembly, and Minister Cwele, and I think this would be the Minister of State Security.

That appears to be hon Koornhof.

And, of course, this appears to be Mr Xaso.

Okay, we can play on, Mr Chair, if I still need to identify others.

That is the hon Minister of Defence and Military Veterans.

That is hon Mulder, of the Freedom Front Plus.

That’s the hon Deputy Speaker.

That is the House Chairperson, who is also a Presiding Officer, hon Frolick.

These are members of the Democratic Alliance. As I said, Mr Chair, sometimes I am assisted by the photo manual.

I saw the hon Greyling appearing. There he is.

That appears to be the Deputy Chief Whip of the Majority Party. Yes.

That is hon Van der Merwe of Inkatha Freedom Party.

That is Ms Kalyan, leaving.

That is Mr Waters leaving the meeting, there.

That is the hon Minister of Human Settlements.

That is the Acting Secretary to Parliament, again.

That’s the hon Minister of Finance.

Hon Makonyana.

MR
 R VAN VOORE: Thank you, Mr Adonis. Mr Xaso, there was a reference in the video footage, and we see it in the Hansard – the Speaker refers to consultations. Are you aware of such consultations and, if so, what would those consultations have been about?

MR
 M XASO: Mr Chair, I was made aware of some of the consultations. I can only speak to those that I was aware of. Of course, Speaker indicated them in the statement. Do want me to proceed? 

I am aware that, even though I was not part of the meeting, there was a meeting of Whips. I think the meeting happened in V16, convened by the Deputy Chief Whip of the Majority Party in the intervening period. Of course, Speaker did indicate in her statement that there was a consultation with the Presidency as well.

That is all I can indicate. Of course, there are interactions there happening among members and among parties that also include senior officials of Parliament, in the form of the Secretary to Parliament and the Acting Deputy Secretary to Parliament. Thank you, Mr Chairman.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. You indicate that you were made aware that there were consultations, although you were not party to those meetings. In terms of the timing of those consultations, would they have happened before the balance of the members, excluding the hon members of the EFF, returned to the House for the Speaker’s announcement?

MR
 M XASO: Yes, indeed, Mr Chairman, it happened in that intervening period, before the Speaker assumed her place in the Chamber to make the announcement that led to the adjournment of the House. 

The INITIATOR (Mr R van Voore): Thank you. Maybe just as a closing of the loop, as it were, and just to ensure that persons who were charged have been properly placed on record in respect of their notices in relation to charge 7, I would like you to turn to bundle C – those are the notices of the hearings – and specifically pages 54 and 56. Bundle C.

MR
 M XASO: Yes, I am there, Mr Chairman.

The INITIATOR (Mr R van Voore): This appears... well, not “appears”... this is a notice in respect of the hon Mbatha, MP, and is dated 18 September 2014. Will you please confirm that?

MR
 M XASO: Yes, I can confirm that, Mr Chairman.

The INITIATOR (Mr R van Voore): Charge 1, in relation to Mr Mbatha – my apology, not Ms – Mr Mbatha – is at the bottom third of this page, running across to the top three lines of page 55. Will you please read that into the record?

Mr M XASO: Charge 1. “It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(a) of the Powers, Privileges and Immunities of Parliament and Provincial Legislatures Act, Act No 4 of 2004 (the Act) in that, as a Member of Parliament, on 21 August 2014, you contravened section 7(a) of the Act by improperly interfering with or impeding the exercise or performance by the National Assembly or the House of its authority or functions, by remaining in the Chamber after the sitting of the House had been temporarily suspended by the Speaker so that you could leave, alternatively, be removed from the Chamber in order for the House to continue with its business for that day. Your refusal to leave the Chamber resulted in the House being adjourned for the day.








The INITIATOR (Mr R van Voore): Thank you. Would you please confirm that that charge, as it relates to remaining in the Chamber, refusing to leave the House for that day and this resulting in the House being adjourned for that day is the same day charge as faced by all of the other hon members who face charges of contempt before this committee?

Mr
 M XASO: The specific charge is the same as the same charge in respect of the other members. Thanks. 
Mr
 R VAN VOORE: Thank you, Mr Xaso. Will you also confirm that in the period of your pointing out using the pointer, standing closer to the screen behind you and also then moving across to the computers being operated by Mr Jerome Adonis, you identified various hon members, including the hon Mbatha? 
Mr
 M XASO: Yes, I did, Mr Chairman.

Mr
 R VAN VOORE: Thank you. For the sake of completeness: the Speaker asks for hon members to leave. Did any of the affected hon members, in fact, leave on the first request or instruction?
Mr
 M XASO: Mr Chair, according to the record that I have viewed and my recollection, I didn’t see any member leave.
Mr
 R VAN VOORE: When I say the affected members, I mean those who are facing charges before this committee.
Mr
 M XASO: I am referring to that, Mr Chair. Sorry, I should have been more specific. As I say, in terms of the record and the video record and/or my own recollection, I cannot recall.
Mr
 R VAN VOORE: Thank you. The Speaker then asks for the House ... well, orders that the House be suspended again for the affected hon members to be removed from the House and, in the Speaker’s words, so that the House can continue with its business for the day. From your recollection and having viewed the footage, did any of the affected hon members leave or were any of them removed?
Mr
 M XASO: My recollection and the recording that I have viewed, I am not aware that any of the members concerned left or were removed from the Chamber.
Mr
 R van VOORE: The period for which they continue to occupy or remain in the Chamber, refusing to abide the Speaker’s instructions, that was a more significant period. We have watched video footage in relation to that period. Were any of them removed from the Chamber during that time?
Mr
 M XASO: Mr Chair, I can only speak to what I know, or what I have seen, or what I understood or understand. I didn’t see that happen. I am not aware that it did happen. And I have not seen it on the recording. That is all I know this morning. 
Mr
 R VAN VOORE: Thank you. Thank you, Mr Xaso, and maybe lastly on this part.

Following the affected members, those who face charges before this committee, their refusal to leave when instructed or their refusal to withdraw when instructed, their refusal to leave when instructed and their refusal to be removed from the Chamber, was the House able to continue with its business on that day, 21 August 2014?
Mr
 M XASO: Chair, the business of the day on that day was Questions to the President. There were six questions to the President and only three questions were reached. The other three were not reached, and the House adjourned without reaching those questions.
Mr
 R van VOORE: Thank you, Mr Xaso.

Mr Chairman and the members of your committee, I now propose to move to a different charge that various members face. This time there is a charge faced by six of the members. I will shortly identify them and ask Mr Xaso to take us to the relevant parts of the notice. That concludes this part of the evidence in relation to charge 7 or that charge relating to remaining in the Chamber. I am now moving to a separate charge.

Mr Xaso, for the purposes of placing this charge on the record and in this initial phase, I am going to ask you to refer repeatedly – hopefully, no more than six times – to bundle C again. It is that part of the bundle that has the notices or contains the notices for the various members to attend these proceedings and answer the charges against them.

I would like to begin with the hon Shivambu. The hon Shivambu’s notice is at pages 1 through 5 of bundle C.

Mr
 M XASO: I am there, Mr Chairman.
Mr
 R van VOORE: I would like you to turn to charge 5 in respect of the hon Shivambu. That is to be found at page 3, charge 5 – if you could please read that charge into the record.
Mr
 M XASO: Charge 5: It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 1(3)(C) of the Act in that as a Member of Parliament and during Questions to the President in the National Assembly on 21 August 2014, you wilfully failed and/or refused to obey Rule 72 of the Rules of the National Assembly by speaking when you were not called upon to do so by the presiding officer, ie the Speaker, and/or without the Speaker recognising you.
Mr
 R van VOORE: Thank you. I would like you to then turn to page 6, bundle C. This is the notice in respect of the hon Mr Ramakatsa. Again, and at page 8 of the bundle you will see there charge 5 in relation to Mr Ramakatsa. Would you please just read that for yourself rather than reading it into the record?

Having done so, would you please confirm that it is the same as the text of charge 5 in respect of Mr Shivambu and relates to the refusal of the hon Ramakatsa on 21 August 2014 – his failure or refusal – to obey Rule 72 of the Rules of the National Assembly by speaking when not called upon to do so and/or without being recognised by the Speaker.
Mr
 M XASO: I can confirm that, Chair.
Mr
 R VAN VOORE: Thank you, Mr Xaso. I would now like to refer you to the notice in respect of the hon Litchfield-Tshabalala. You will find that at pages 11 through 14 of bundle C.
Mr
 M XASO: I am there, Mr Chairman.
The INITIATOR (Mr
 R van Voore): 
This time round the charge in relation to the failure or refusal to obey Rule 72 – this charge in relation to the hon Litchfield-Tshabalala is numbered charge 4. I would like you to just read for yourself charge 4 and to confirm that it is the selfsame charge numbered 5 in relation to the hon Shivambu and Ramakatsa.
Mr
 M XASO: It is the same charge, Chair.
Mr
 R van VOORE: I thank you. Mr Xaso, if you would please turn to page 15, still in bundle C. This is the notice in respect of the hon Gardee.
Mr
 M XASO: I am there, Mr Chair.
Mr
 R van VOORE: On this occasion, I would like you to read the text of charge 3 into the record as it appears at page 16.
Mr
 M XASO: Charge 3 reads as follows: “It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(C) of the Act, in that as a Member of Parliament and during questions to the President in the National Assembly on 21 August 2014 you wilfully failed and/or refused to obey Rule 72 of the Rules of the National Assembly by speaking when you were not called upon to do so by the presiding officer, ie the Speaker and/or without the Speaker recognising you.”





The INITIATOR (M
r R van Voore): Thank you. Staying in Bundle C, will you please turn to Page 19 ... Page 19, Bundle C! This is the notice in respect of the hon ... My apologies. If I can ask you to turn to Page 23, being the notice in relation to the hon Mr Malema ... Page 23!

I’d like you to cast your eye and read yourself the text  ... Cast your eye over – my apologies – and read to yourself the text of Charge 2 as it appears on Page 24.  

MrM XASO: I have read it Mr Chairman. 

The INITIATOR (Mr
 R van Voore): Will you confirm that the charge there is the self same charge which is also faced by the hon Shivambu, hon Ramakatsa, the hon Litchfield-Tshabalala and hon Gardee in relation to their failure of refusal to obey Rule 72 by speaking when not called upon to do so and without being recognised by the Speaker?

Mr M XASO: I can confirm that Mr Chair. 

The INITIATOR (Mr
 R van Voore): Thank you. The reason your ... In the file before you and at Bundle A, a copy of some – certainly not all - of the Rules and the extract from the Rules is at Pages 53 to 64 of Bundle A. 

Mr M XASO: I am there, Mr Chairman.

The INITIATOR (Mr
 R van Voore): The potion of the Rules that we are concerned with at this point is Rule 72. Will you please read the text of Rule 72 into the record? 

MrM XASO: The title of the Rule 72 is, Right of Members to Speak: “A member may speak (a) when called upon to do so by the presiding officer; or (b) to a point of order.” 

The INITIATOR (Mr
 R van Voore): Thank you. Now, the charge is been framed as the affected members being the hon Shivambu, the hon Ramakatsa, the hon Litchfield-Tshabalala, the hon Gardee and the hon Malema being in contempt of Parliament. You have now read the text of the Ruling to the record. I’d like to refer you to section 13 of the Act. The Act is reproduced also in Bundle A and section 13 is at Page 48. Will you please read section 13(a) into the record?

Mr M XASO
: Section 13(a): “A member is guilty of contempt of Parliament if the member contravenes subsection 7, 8, 10, 19, 21 subsection 1, or 26.

The INITIATOR (Mr R van Voore): Thank you. Will you also read section 13(c) into the record? 

Mr M XASO: “A member is guilty of contempt of Parliament if the member wilfully fails or refuses to obey any Rule, Order or Resolution of a House or the Houses. 

The INITIATOR (Mr
 R van Voore): Thank you, Mr Xaso. Mr Chairman, the balance of the evidence that Mr Xaso will give will be in support of the charge that the affected members, named as the hon Shivambu, the hon Ramakatsa, the hon Litchfield-Tshabalala, the hon Gardee and the hon Malema are guilty of contempt in that they have wilfully failed or refused to obey a Rule, in this particular case being Rule 72. Mr Xaso has already read the text of Rule 72 into the record. 

For the purposes of this charge, I would ask the video operator to play various portions of the clip. To start with, we can begin with CD 1. It is CD 1, Clip A which is 55 minutes ... My apologies! (It is from) 56 minutes and 55 seconds, up to 57 minutes and 10 seconds. 

VIEWING
 OF CD 1 CLIP A

The INITIATOR (Mr
 R van Voore): Sorry, Mr Adonis. If I can ask you just to return to the start of that clip, please?

[VIEWING OF CD 1 AT START OF CLIP A]
The INITIATOR (Mr
 R van Voore): We saw a gentlemen speaking there. It appears, from where I am sitting, that it was the hon Shivambu who spoke. Could you please confirm that?

MR
 M XASO: Mr Chair, with your permission: Can I just ask for the clip to be played again?

VIEWING OF CD 1 AGAIN, AT START OF CLIP A 

The INITIATOR (Mr
 R van Voore): Will you confirm that there was an intervention also by hon Shivambu?

MR
 M XASO: Chair, in terms of the record I see here: Yes, Mr Shivambu was talking to the Speaker. 

The INITIATOR (Mr
 R van Voore): At that point, you were in the House during this time. Had the hon Shivambu been called upon to speak, or had he been recognised to speak?

MR
 M XASO: No, Mr Chairman! 

The INITIATOR (Mr
 R van Voore): If you can just rewind the clip a little bit further, please Mr Adonis?

[REPLAYING OF CD 1 AT CLIP A, AGAIN.]
The INITIATOR (M
r R van Voore): There was a point in the clip. You’ve now seen it. There was Mr Ramakatsa also apparently making interventions. Or, do you wish the video operator to play it again?

Mr M XASO: Through you, Mr Chair: Can I ask that maybe before we play the (clip) that the hon Initiator would tell me which member I must identify because it is different members (captured therein). So, I need to be able to focus on the member that I need to identify. Thanks. 

The INITIATOR (Mr
 R van Voore): I think that is a very good, practical and sensible proposal. The hon members that I would like you to focus on are: The hon Shivambu, the hon Ramakatsa, the hon Litchfield-Tshabalala, the hon Gardee and the hon Malema. 

MR M XASO: If I could ask, Mr Chair - sorry - for the tape to play again?

The INITIATOR (M
r R van Voore): Mr Adonis, could I ask you for this portion to start the video footage at that (clip) portion being 54 minutes – 54 minutes and 40 seconds, up to and including 57 minutes. Fifty four minutes and 40 seconds, up to and including 57 minutes!


[VIEWING OF VIDEO FOOTAGE OF CD 1, CLIP A, FROM 54 MINUTES ...






The INITIATOR (Mr
 R van Voore): Thank you, Mr Adonis. Maybe if we can start right at the end there. We see the hon member, Mr Malema, on his feet addressing apparently the Speaker directly, gesticulating with a hand in order to emphasise - I suppose - a point. I am trying to describe in neutral terms what took place there. Did the hon Malema ask to be recognised? Was he recognised? Was he called upon to speak before and whilst he was making that intervention? 

Mr M XASO: Chair, the record I have heard and the footage I have viewed does not indicate that.

The INITIATOR (Mr
 R van Voore): Similarly, in relation to the hon Shivambu. The hon Shivambu, in the footage that we have played, is heard speaking to the Speaker. He is seen on his feet making his point - making his point, I suppose, with some emphasis, including hand gestures. At that point and whilst the hon Shivambu is making that intervention, had he been called upon to speak? Had he been recognised to speak? Was it his turn to speak in the ordinary course of the debate on that day?

Mr
 M XASO: Chair, from what I have read and viewed and seen, he had not been recognised to speak. In fact, the Speaker told him to sit down. 

The INITIATOR (Mr
 R van Voore): There is an image there right now in relation to the hon Mr Gardee. I think that is the hon Mr Gardee. You watched the footage; you have read through in different parts of these proceedings the relevant version of the Hansard. When Mr Gardee is making these interventions, had he been called upon to speak? 

Mr
 M XASO: No, he had not been!

The INITIATOR Mr
 R van Voore: Had Mr Gardee been recognised to speak?

Mr
 M XASO: No, it does not appear that the Speaker recognises him. And in terms of what I have read, he has not been recognised. 

The INITIATOR The INITIATOR ( Mr R van Voore):  It might well be the case, and I could have missed it - that it was Mr Gardee’s turn to speak as a result of the ordinary application of the Rules or a combination of the Rules. From you having been in the National Assembly on that day, might it be that it was Mr Gardee’s turn to speak through an application of a Rule or a combination of the Rules? 

Mr M XASO: Mr Chair, before that, the Speaker had already said: “We now proceed to hon Holomisa.” So clearly, the Speaker had not recognised the hon member to speak.

The INITIATOR (Mr R van Voore): In relation to the hon Litchfield-Tshabalala, you saw in the footage the hon Litchfield-Tshabalala rising a number of times, speaking a number of times, making an intervention - I suppose. Was the hon Litchfield-Tshabalala called upon to speak? 

Mr M XASO: No, Mr Chair.

The INITIATOR (Mr
 R van Voore): Was it through the application of a Rule or a combination of the Rules the turn of the hon Litchfield-Tshabalala to speak when she is making her interventions?

MR
 M XASO: No, Mr Chair!

The INITIATOR (Mr
 R van Voore): Might it be - and you were in the House on the day - that the Speaker had in fact recognised the hon Litchfield-Tshabalala for the purposes of rising and speaking? 

Mr
 M XASO: Chair, according to what I have read, seen and viewed, the Speaker had not recognised her.

The INITIATOR Mr
 R van Voore: I would just like the operator, Mr Jerome Adonis, to assist us to find the clip in relation to the hon Litchfield-Tshabalala, and that is at 55 minutes, 23 seconds, up to and including 55 minutes, 43 seconds. 

[Viewing of Video Footage.]

The INITIATOR (Mr R van Voor): We dealt with this in part yesterday. The Speaker says, “Hon Holomisa.” It is then heard on the footage - although not seen in the frame - what appears to be a male voice beginning an address. Then there is another person’s voice. Are you able to say who ... That appears to be a female voice who then speaks. Whose voices are those that we hear? 

Mr
 M XASO: Chair, of course, seeing the picture, that is hon Litchfield-Tshabalala.

The INITIATOR (Mr
 R van Voore): And the person saying, “Hayibo!” Could you identify that person? 

Mr
  M XASO: Mr Chair, I am not a voice expert, but it appears to me that because the Speaker had committed to say, “Hon Holomisa,” - the video footage does not show his face, but the logic of it as far as I am concerned because hon Holomisa was next - it would have been hon Holomisa. As I say, I am not a voice expert and I cannot pretend to be one. 

The INITIATOR (Mr
 R van Voore): I do not propose, Mr Chair, to call to this forum voice experts, which would apparently go to another forum. I do not think it’s necessary. It doesn’t require a leap of faith to workout who was speaking. 

Mr Adonis, if you could please take us to 55 minutes, 42 seconds, up to and including 56 minutes and 18 seconds!

[Viewing of video footage.]

The INITIATOR (Mr R van Voore): Thank you, Mr Adonis. And thank you for your patience. I do sometimes signal for you to stop at a point earlier that I had indicated. I am indebted to you. 

There was a gentleman in the frame on his feet engaging the Speaker at this point. Who is that gentleman?

Mr
 M XASO: That is hon Gardee.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. 

And then, Mr Adonis, if you could please take us to 56 minutes 55 seconds, and let the tape play literally only for some 10 seconds, please. Fifty-six minutes, 55 seconds and for 10 seconds thereafter.
[Viewing of video footage.]

Okay. My apologies, Mr Adonis. If you can just take us a bit further back before the camera moves to the Speaker. Thank you. There are two gentlemen on their feet at this point speaking, addressing the Speaker directly and facing her in the front row there. Can you identify those two gentlemen, please.

Mr
 M XASO: Yes, Mr Chair. That’s hon Malema and hon Shivambu.

The INITIATOR (Mr
 R van Voore):Thank you. And finally, maybe, on this part, if I can ask Mr Adonis to please take us to 54 minutes and 40 seconds, and to play it up to 54 minutes and 50 seconds, please.

[Viewing of video footage.]

Can you please identify that gentleman.

Mr
 M XASO: That is hon Ramakatsa.

The INITIATOR (Mr
 R van Voore): Thank you, Mr Xaso.

Again, from your experience in the House, it might be thought that complying with Rule 72 and its two subsections or its two parts is not really such a serious matter. Not observing it has no real consequence. It’s a bit of hurly-burly from time to time; a bit of naughtiness, and maybe somebody should be sent to the naughty corner or be required to stand on the naughty chair. And this is really just a fuss about very little. In your assessment, from having been in the House; in your assessment from assisting at the Table for a significant period of time now, what would your response be to that kind of suggestion? 

Mr
 M XASO: Mr Chairman, I may have said this yesterday - that the Rules and orders of the House derive their authority from the Constitution. There is a point in the Constitution which says that members have freedom of speech in the House, subject to the Rules and orders. And the Constitution grants the House the authority to formulate Rules. The Rules are meant to regulate business; the Rules are meant to ensure that when the House conducts its business, it is done orderly. And of course the Rules also give rise to rulings, conventions and practices, which in effect become precedents of Parliament. Therefore, my view, Chair – not only because of the period that I have necessarily been at the Table, but also just my appreciation of the constitutional framework – is that the Rules are important. They are meant to ensure that the House is able to achieve its constitutional function and that the House is properly regulated when it conducts its business. That would be my view.

The INITIATOR (Mr
 R van Voore): Thank you, Mr Xaso. Staying and focusing on this particular charge - the contravention of Rule 72: speaking when not called upon to do so; speaking when not recognised by the Speaker – might it not be said – and I would like your view on this – that an enforcement of this kind of Rule will lead to debate in the National Assembly being a dull, dry, lifeless affair, having no vigour or energy about it, and that what we need is a healthy exchange? What we need is a healthy exchange infused with some energy so that we don’t have these stultified, sterilised environment where nothing really happens. And when it does happen, it happens at a pace which is unrecognisable as human exchange. What would your comment be on that?

Mr
 M XASO: Chair, the House is a forum, among other things, for public consideration of issues. And I think it should be expected that in the nature of the functions and the role of the House, sometimes a debate would be robust. And I think it’s meant to be that because you have different parties pursuing different policies. But my view is that that is precisely why you have rules – rules of the game – so that those can be adhered to and complied with. 

I think another important point to make, Mr Chair, is that these are Rules that have been imposed by the House upon itself – a multiparty structure and a multiparty forum. Now and again there are opportunities that are aimed at reviewing those Rules, like currently.

So, the Speaker has a responsibility to apply the Rules. And of course, Mr Chair, in the course of applying the Rule, there would also be rulings made. Maybe someone might also be concerned about the issue of recourse when a member is unhappy with a ruling. Now I would just like to refer to page 165 of the Guide to Procedure 2004, second last paragraph, where it states: 

If a member is unhappy with a particular ruling, the first recourse is to take up the matter privately with the relevant presiding officer, either in person or by letter. There is no appeal to the Speaker in respect of rulings by other presiding officers. The member may request that the subject of the ruling – namely, the principle involved – be referred to the Rules Committee for consideration.

As a last resort, in the event of serious disagreement, the aggrieved member my by notice introduce a motion in the House on the matter so that the House can take a decision on the matter.

The point I’m just making, Chair, is that the Rules are there. They are the Rules of the House; they are not Speaker’s Rules. And my understanding even in terms of organisations where there are rules, the rules would have to be applied. As I have indicated, in the event that a member feels that the Rules are being misapplied, there’s one avenue for recourse. Thank you.






The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. I’d now, Mr Chairman and your committee members, like to move on to another charge. I think it will take up less time, all together less time than the other charges have. I hope to conclude the leading of the evidence on this charge – it relates only to two hon members – at around one o’clock or shortly thereafter. With your leave, if we run a little bit over one o’clock, I will not detain us much longer than five past one. 

If I can now go back, Mr Xaso, to Bundle C, Bundle C being the set of notices for the hearing received by the various hon members, and, in particular, the notices in relation to the hon Shivambu and the hon Ramakatsa. You will find the notice in relation to the hon Shivambu at pages one through to four of Bundle C. Thank you.

The charge I’m focusing on in this part of the leading of the evidence is Charge 4. Can you please read the text of Charge 4 into the record as it relates to the hon Shivambu? That charge is at the bottom quarter of page two.

Mr M XASO: Charge 4: It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(c) of the Act, in that as a Member of Parliament and during Questions to the President in the National Assembly on 21 August 2014, you wilfully failed and/or refused to obey Rule 49 of the Rules of the National Assembly by failing to resume your seat when the Speaker rose while you were speaking or offering to speak and thereby preventing the Speaker from being heard without interruption.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso, and then in relation to Mr Ramakatsa, his notice is at pages six, seven, eight, nine and 10 of Bundle C, and you will find Charge 4 in relation to the hon Ramakatsa at page seven, the bottom quarter of page seven. If you can please read that into the record, Charge 4.

Mr M XASO: Charge 4: It is alleged that you are guilty of conduct constituting contempt of Parliament in terms of section 13(c) of the Act, in that as a Member of Parliament and during Questions to the President in the National Assembly on 21 August 2014, you wilfully failed and/or refused to obey Rule 49 of the Rules of the National Assembly by failing to resume your seat when the Speaker rose while you were speaking or offering to speak and thereby preventing the Speaker from being heard without interruption.

The INITIATOR (Mr R van Voore): Thank you. If I may ask you please to turn to Bundle A. In that part of Bundle A, which contains extracts from the Rules, you will find the relevant Rule at page 54 of Bundle A. I’m now referring to Rule 49, Mr Xaso. Page 54 of Bundle A, you will see a series of Rules reproduced there. I would like you to read into the record Rule 49.

Mr M XASO: “Wherever the title is precedence of the presiding officer, whenever the presiding officer rises during a debate, any member then speaking or offering to speak shall resume his or her seat and the presiding officer shall be heard without interruption.”

The INITIATOR (Mr R van Voore): Thank you, maybe for the sake of completeness, if I can ask you to turn to the Act, the Powers, Privileges and Immunities of Parliament and Provincial Legislatures Act, starting at page 43, for present purposes, section 13. If you would please read into the record section 13(c).

Mr M XASO: Section 13(c) is, “A member is guilty of contempt of Parliament if the member wilfully fails or refuses to obey any Rule, Order or Resolution of a House or the Houses.”

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso, and I trust this is not controversial. Of course, when section 13(c) says that a member is guilty of contempt of Parliament ...  or rather, a member is guilty of contempt of Parliament if the member wilfully fails or refuses to obey any Rule. That would quite obviously include Rule 49, which you have just read into the record.

Mr M XASO: Chair, it says any Rule; that means Rule 49 because this would only be referring to Rules of the Houses of Parliament.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. With Mr Adonis’ assistance, Mr Adonis if you could please play again CD 1, clip A, starting at 54:56 seconds up to, and including, 55:23 seconds, please.

[VIEWING
 A VIDEO CLIP]
The INITIATOR (Mr R van Voore): You’ve seen that footage. If you can just comment on why that footage would constitute an infringement, also of Rule 49.

Mr M XASO: Mr Chair, I would like again at this point to just read from the Guide to Procedure, page 167, the bottom of page 167 which explains this Rule:



Whenever the presiding officer addresses the House during a sitting, any member then speaking or intending to speak must resume his or her seat. The presiding officer is then heard without interruption. 

I think, Mr Chair, that explains the Rule.

The INITIATOR (Mr R van Voore): Sorry, I didn’t hear the last bit?

Mr M XASO: I was saying I think that explains the Rule, that whenever the Presiding Officer addresses the House, a member then speaking or intending to speak, should assume their place and the Presiding Officer be heard without interruption.

The INITIATOR (Mr R van Voore): Thank you. Still dealing with Charge 4in relation to the hon Shivambu, the relevant part of the Hansard, and that is at Bundle B, and, in particular, the part of the Hansard in relation with the part of the footage that we’ve just seen ...  on my reading appears to be at page 29.

Mr M XASO: I’m there, Mr Chairman.

The INITIATOR (Mr R van Voore): You’ll see on page 29 the second entry, “Mr N F Shivambu”. Do you see that?

Mr M XASO: Yes, I do.

The INITIATOR (Mr R van Voore): Would you confirm that that part of the Hansard relates to the footage that we’ve just seen?

Mr M XASO: Yes, Mr Chairman, I can confirm.

The INITIATOR (Mr R van Voore): Thank you, Mr Xaso. Lastly, moving on to Charge 4 in relation to the hon Ramakatsa, I would like to ask Mr Adonis to please play the footage. It’s the same CD, CD 1, the self same clip, clip A, but this time at 54:41 – 54:51 up to, and including, 55 minutes. Thank you.

The INITIATOR (Mr R van Voore): Mr Adonis, I’m going to try or test your patience. If I can ask you please to go to 54:30, please – 54:30 up to, and including, 54:56. So, it’s 54:30 up to, and including, 54:56. Thank you.

Having read the charge as against the hon Ramakatsa and having read the Rule as well, Rule 49 and section 13(c), I’d just like your observations as to what we have seen in the relevant part of the video footage as played just now.

Mr M XASO: Mr Chairman, before the DVD shows Mr Ramakatsa, I hear a voice in the background that says, “Point of order!” and then Mr Ramakatsa speaks, and it appears that the Speaker then rules that that is not a point of order. So, I don’t know if it would have been Mr Ramakatsa asking to be acknowledged because he is allowed to speak for few a seconds and then the Speaker makes the determination, the ruling, “That is not a point of order!”

The INITIATOR (Mr R van Voore): And then the Speaker makes the determination that it is not a point of order, and Mr Ramakatsa is required to do what?

Mr M XASO: To assume his place.

The INITIATOR (Mr R van Voore): Does Mr Ramakatsa immediately resume his place or does he keep speaking?

Mr M XASO: Can you just play it again? I just want to be sure there.

VIEWING
 OF THE CLIP

The INITIATOR (Mr R van Voore): Your comment, sir?

Mr M XASO: I don’t hear him speak after the Speaker says, “Take your seat.” It appears that he took his seat.

The INITIATOR (Mr R van Voore): Thank you. Mr Chairman, with your leave, I see that it is nearly five past one; I propose that we take the lunch adjournment at this time.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon members, is that agreed to?
Mr A M MATLHOKO: Agreed.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Agreed. Thanks for confirmation from hon Matlhoko. Hon members, can we then try to reconvene at quarter to two, 13:45. Thank you very much, and then the plenary is suspended for lunch.





The INITIATOR (Mr
 R van Voore)


The INITIATOR (Mr
 R van Voore)
: Having read the charges against hon Mr Ramakatsa and having read Rule 49 and section 13(c), I just like your observations as to what we have seen in the relevant part of the video footage as played just now.
Mr M XASO: Mr Chairman, before the DVD shows Mr Ramakatsa, I hear a voice in the background that says: “Point of Order.” And then Mr Ramakatsa speaks. And it appears that the Speaker then rules that, that is not a point of order. So, I don’t know if it would have been Ramakatsa asking to be acknowledged. Because he is allowed to speak for few seconds and then the Speaker makes the determination, a ruling, that it is not a point of order.

The INITIATOR (Mr
 R van Voore)
: T
hen the Speaker makes the determination that it’s not a point of order and Mr Ramakatsa is required to do what?
Mr
 M XASO: To assume his place.

The INITIATOR (Mr
 R van Voore)
: Does Mr Ramakatsa immediately resumes his place or does he keep speaking.


Mr
 M XASO: If, Chair, you can just play it again. I just want to be sure there.

[Viewing of the video footage.]
The INITIATOR (Mr
 R van Voore)
: 
Your comment, sir.
Mr
 M XASO: I don’t hear him speak after the Speaker says: “Take your seat.” It appears that he took his seat. 
The INITIATOR (Mr
 R van Voore)
: Thank you. Mr Chairman, with your leave, I see that it is nearly 13:05. I propose that we take the launch adjournment at this time.



The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): 
Hon members, is that agreed to?
Mr
 A M MATLHOKO: Agreed.
The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Thanks for confirmation from hon Matlhoko. Hon members can we then try and reconvene at 13:45. Thank you very much. The plenary is suspended for lunch.






The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon members, of course, there is no intention to put a Berlin Wall between the hon Mdakane and Filtane. [Laughter.] We have reconvened and ... to continue with the hearing. The witness, of course, is still under oath. Then, I recognise Mr Van Voore to proceed with leading the evidence. Thank you very much.

The INITIATOR: (Mr R van Voore): Thank you, Mr Chairman. At this stage, I have no further questions for Mr Xaso.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): I may have missed what you have said, Mr Van Voore.

The INITIATOR: (Mr R van Voore): Sorry, Mr Chairman, at this stage, I have no further questions for Mr Xaso. It might be that, after questions of clarity, there are issues that I need to address with Mr Xaso.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay, thank you very much. Hon members, as Mr Van Voore has completed leading the evidence, is there any member that needs to examine the evidence that has been provided to us by the witness in the box - even if he is not in the box? Maybe we should continue with examining the evidence, as presented to us. And any question, of course, it would have to be asked through the Chairperson to the witness. Thank you very much. I recognise the hon Lotriet, then the hon Filtane, for now. You may proceed, hon Lotriet.

Dr
 A LOTRIET: Thank you, Chair. Through you to Mr Xaso, sir, on a point of order – when a point of order is called – does the Speaker have a right to refuse a point of order?

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso?
MR
 M XASO: Hon Chair, I thought the member would ask a round of questions, but I can answer if you want me to respond.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): I think if you could respond to that, it will assist the others from asking a similar question.

MR
 M XASO: Mr Chair, the Rules say ... Rule 72: A member may not speak unless recognised by the Chair. Secondly, to raise a point of order, and generally, the approach is for the Speaker to take points of order when they are raised. It does happen, as I read yesterday in the Guide to Procedure, that where Speaker has ruled on a matter and - or shall I say, presiding officer ruled on a matter – and it is her determination that a point of order that is going to be raised may be the same point of order, that Speaker would refuse to take a point of order. And that is what I was attempting to do when I read the Guide to Procedure because there are various interventions that are named points of order, sometimes. So, the Speaker has the responsibility to weigh whether it is a point of order or not a point of order. Where the Speaker has ruled on a matter, it has happened that the Speaker would not ... the presiding officer would not take further points on the issue.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): The hon Filtane?
Mr
 M L W FILTANE: Thanks for the opportunity, Chair. In the video clips that we were shown today, I will describe it such that the House will understand what I am talking about. I may not have the exact minutes. But where we saw two Ministers talking to ... inside the House during the adjournment, or something, as well as during that same break, where leaders of parties, if I can use that generic term, you know, they could have been Chief Whips and so on. Does Mr Xaso know in detail what was discussed by those parties? Oh, the third incident is when the Serjeant-at-arms appeared to be talking to Messrs ... to the hon Malema and Shivambu. Okay, those three instances. Does he know what was discussed at that time? Does he have first hand or recorded information of what was discussed, you know, at those times? I think I will limit myself to that. 

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): You have switched off? Yes. Mr Xaso?
Mr
 M R MDAKANE: Mr Chair, I don’t know what was discussed in those interactions and I take it that you are talking about the engagements that were happening on the floor of the Chamber at that time - leaders of parties. No, I don’t know what was discussed.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay, the hon Mdakane?
Mr M R MDAKANE: Chair, I am not posing a question, but I am trying to have clarity in my mind. I understood that this time is opened for us for clarity-seeking questions, and because the lead evidence has been presented to us. What we have to raise, clarity-seeking questions and then sometimes not question about perceptions in other areas. That is how I thought we are trying to do now, to pose those questions that clarify some of the issues that were raised by Mr Xaso in order for us to have a clear picture. When we take a final decision, we have clarity in our mind about some of the issues that were given in terms of the leading the evidence.

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thanks for that specific intervention. I think I recognised the hon Lotriet, who wanted to come back, and then we will have the hon Mncwango after the hon Lotriet. Then the hon Killian will come in and the hon Matlhoko will come in, in that order. Hon Lotriet?
Dr
 A LOTRIET: Thank you, Chair. Yes, I do want to come back to the point, but I first want to have absolute clarity now in terms of what we are allowed to do now. Is it only points of clarity? At what point will we then be able to engage with the witness, in terms of his evidence?

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso. [Interjections.] Can you repeat that if you want me to respond to it?

Dr
 A LOTRIET: Chairperson, I do have a question for Mr Xaso, but I would like to have absolute clarity now. At this point of the proceedings, are we only allowed to ask questions of clarity? And if that is so, at what point will we be allowed to engage with a witness in terms of the evidence that was led? Thank you.
The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Booi?
Mr
 M S BOOI: Chair, with your indulgence, can we really ask for some time for all of us to go and consult and solicit a legal opinion on how to handle this matter now from here, so that it can give us proper guidance so that we don’t put the witness or ourselves in a very compromising position? We just want to ask for five minutes and ask all members to go and consult with the legal representative. 

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): There is a proposal that you get the legal advisers and ensure that you are on the same page, all of you. Just within five minutes and reconvene. It looks like the hon Matlhoko needs to make a comment.

Mr
 A M MATLHOKO: We are dealing with a statement of a witness here, the witness who presented before this committee. Now, we are here to engage with what he has said to this forum. I don’t see any need for a legal advice. [Interjections.]
The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): There is a point of order from the hon Booi. Can we hear that?








Mr
 M S BOOI: Chair, we are just saying: We are not stopping anybody to start indulging, but we are saying that we are asking all of us as a team in the committee go and talk to ourselves, in that how do we handle the process from here. That is all we are asking for. 

We are not asking for anything differently from ... not saying that we are not. We have to agree that we are going to solicit clarities. But already we can have a sense that it is not just going be easy clarities. We just wanted to solicit some guidance of how to handle the matter from here. That is all we are asking for, so that we can all be singing from the same page.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Okay. I think, I understand that what hon Matlhoko ... what you say you want to do is not actually rebut it - that it cannot be done - but it is just simply a process matter and to really sing from the same page, all of yourselves, because, of course, initially I think you agreed that when the evidence has been led, then we would definitely have an opportunity to ask questions for clarity, and I think that is what was agreed. But now there is an opportunity where then we want to really engage with the evidence and go beyond the clarity of questions. Then we have the proposal that you get advised by the legal people whether you can actually go beyond that particular point, so that when you come here you continue from the same page.

Mr
 A M MATLHOKO: Now, Chairperson, what I wanted to ... it was just my leading statement. But what I wanted to emphasise is that we are in a hearing here. This hearing is of public interest and, if there are issues pertaining to this hearing, they must be recorded and presented in this forum. You know, that forum of going out there to discuss is illegal forum because it is a caucus. It must be presented in this meeting in this forum.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Okay, a point of order is being raised.

Mr M S BOOI: Comrade Chair, the hon member is now moving more further. He is now beginning even to question what we have all agreed is how we are going to handle ourselves since we started the process. Now he is beginning to say that forum, as if he is dismissing the fact that we have to meet as Members of Parliament and exchange how we handle the process. This has been the agreement that we have been taking upon and amongst ourselves. So, he is now beginning to be dismissive, and I do not understand.

Nobody has said that the public does not want to know what is going on, but we are just saying as Members of Parliament, that had been mandated by Parliament, can’t we meet and have a meeting just to handle the process. Thank you, Chair.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Filtane?

Mr
 M L W FILTANE: Thank you, Chair. If, by going out at this point in time to meet in camera, we understand that we will be making a statement to the public to say that we never clarified the terms that would guide this process - I support that we go out. As long as the public will understand that we are making a statement to say that we never agreed on how we are going to handle this process. I would support it. Thank you. So, it is a technical support. Thanks.

Mr
 M R MDAKANE: Maybe we shouldn’t make it a big issue. Just in the morning, when we met, we had a discussion on this issue. I think, Chair, allow the hon members to pose questions. Allow them, Chair, to pose questions. I want to persuade hon Booi that we withdraw our proposal for a break. Let us have a discussion. Allow them to pose questions, every member that wants to pose questions. I think, Chair, let us do that. I think the witness is here and the initiator is here; and, ourselves, we are also here. Let us allow that, Comrade Chair. Let us not a big issue out of it.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Is that agreed?

Mr M R MDAKANE: Agreed, baba.

Dr
 A LOTRIET: Thank you, Chairperson. Through you: Mr Xaso, you now said that you referred to the rule in terms of taking a point of order. I ask you whether a Speaker has a right to refuse a point of order, and you also then said but the Speaker can determine whether a point of order is valid or not. But can a Speaker, for example say ... a member says, “Speaker, on a point of order”, and before the point of order is heard, can the Speaker say, “I don’t acknowledge you”?

Mr XASO: Mr Chair, ultimately the decision is that of the Speaker. The rule says a member may speak when called upon to do so by the presiding officer or to a point of order. I just need to read, because what I say here has to be based on something. On page 165 it says: “When a point of order is taken, the presiding officer is obliged to respond by giving a ruling or a decision. If it is ruled that a point of order is valid, he or she will take appropriate corrective action. If the response is that the member speaking may continue, the presiding officer is, in effect, dismissing the point of order. The presiding officer may give a ruling immediately.”

Then I read yesterday on page 164: “Members should not raise spurious points of order to disrupt the member speaking or in an attempt to respond to the member speaking. The Chair will regard this as an abuse of the rules of procedure and this practice lays a member open to not being recognised by the Chair.”

So, in the end, the determination is that of the Speaker. I am saying, Mr Chairperson, it is generally the case that when a member rises on a point of order, the presiding officer recognises the member. But there have been instances where it would appear that the presiding officer has made a determination - that either the presiding officer has already ruled on the matter that is likely to be raised by the member and the presiding officer then responds.

But, as I say, ultimately the decision is that of the presiding officer, but the presiding officers generally take points of order.

Mr
 M A MNCWANGO: Thank you, Mr Chairman. I actually was interested in getting some clarity on the statement, which was actually made by the Speaker in so far as wanting to understand correctly what she meant when she called on the Serjeant-at-arms to remove members that are not serious. What, actually, in your own understanding, that meant: members not serious?

Mr
 M XASO: Hon Chair, I like the point the hon member raises: the last bit of your statement - in my own understanding. I just wanted to contextualise what was happening there. There had been about ... I will just count the members that I can remember now. There had been hon Ramakatsa who raised a point of order and Speaker gave a ruling. When I say gave a ruling, the Speaker said, “That is not a valid point of order.” Then there was the hon Litchfield-Tshabalala, and Speaker says, “Hon member, take your seat.” Then there was hon Gardee who also rose, and the Speaker said, “Hon member, take your seat.” I can’t remember if there was another member ... then the hon Ndlozi.

All I can say, Mr Chair, is it would appear that at that point - because you would know that earlier that Speaker had recognised Mr Holomisa and it would appear ... because we did not take hon Ndlozi’s point of order. So, I do not know what the meaning of the word ... what the meaning of the statement was, except that the events that led to that were of members who were rising – making interventions - and Speaker ruling on those: “Please be seated. Please be seated. Please be seated.” I can only think that the Speaker - that is my understanding - was addressing the situation that was unfolding in the House, because at that point it was Mr Ndlozi standing and wanting to raise a point of order and then Speaker makes the statement.

So that is all I can see in the Hansard, and that is all I can view in the DVD. But, as I say, I would not know what in effect members who were “not serious” would have meant. But, at that point, there was a series of members who had been called to order by the Speaker and they were standing to make interventions.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Kilian?

Mr
 M A MNCWANGO: If I may make a follow-up.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Oh, no. I will come to you. I will come back to you. Hon Kilian?

Mrs
 J D KILIAN: Chairperson, with your permission, I would like to just come back and through you to the witness, if he could perhaps, just go a little further with the issue of points of order and what is meant through the rules. I specifically want to refer to page 164 of the guide to procedure.
If he could first just explain the origin of this; and, secondly, the practice that has developed and how these rules become part of a convention of Parliament? If we read on page 164: there is a very clear distinction between points of order or procedure which must be based on the rules and disputes of fact - if he could perhaps just elaborate on that matter as it relates to parliamentary procedure. Thank you, Chair.

The
 CHAIRPERSON: Mr Xaso, I just hope that you may be having the book being referred to. And, if so, then you can respond? Just switch off the microphone, Kilian.

Mr
 M XASO: Mr Chair, the book says, “Points of order must relate to a point of procedure.” It must be to do with the rules, procedure or order of the House and, of course, there’s an explanation here that a valid point of order restricts a member’s right not to be interrupted. In other words, points of order should not be used in terms of this to interrupt members and in terms of practice. And, accordingly, such an interruption is only allowed if it calls attention to a point of order or a point of privilege. In other words, it must relate to practice.

Elsewhere here it is stated that points of order should not be about responding to a statement by a member to the content of a statement by a member, or as an opportunity ... I was just trying to find the reference in Erskine May where he says that if it is during question time, points of order should also not be used as an extension of question opportunities for members. As I say, hon Chair, hopefully I will find it later.

So points of order should strictly be used to rise on points of procedure not to dispute facts, not to make speeches, because disputing of facts ... there will be an opportunity for that. If there was a debate, there will be an opportunity in the debate for a member or a member who holds similar views to raise the point that a member wanted to raise, or other opportunities in the House to raise issues that deal with facts. But points of order, as it suggests, are about order. It is about procedure in the House or in a meeting. Thank you, Mr Chairman.




Mr
 A M MATLHOKO: Mr Xaso, experienced as you are like you indicated to us earlier, I want to refer you to page 27 of the Hansard report, bundle A. I will start with the Speaker where the Speaker called the hon Holomisa and then there then is interjection there by hon Z S Dlamini-Dubazana in terms of your submission. Down there, it is hon Ndlozi while hon Holomisa was already being identified to speak by the Speaker, then the hon Z S Dlamini-Dubazana interjected but she was given a chance to speak before the hon Holomisa. All the same, Mr Ndlozi, on a point of order also, was denied an opportunity to air his point of order. Is that within the Rules?

Mr M XASO: Mr Chairman, I will answer the question by the hon member. But let me just say what I observed in the footage during this phase of the sitting. There was the hon Dlamini-Dubazana, I will come back to that, then it would appear that the hon Ndlozi and the hon Shivambu stood at the same time or asked to be recognised because what you see here is the Speaker saying “What is your point of order hon Shivambu?” If you look at the footage, at that point, the hon Ndlozi sits down and the hon Shivambu makes his point on page 28.

Hon member, as I said, the Speaker presides over the proceedings of the House. The Rule says a member may only speak when recognised by the presiding officer or on a point of order. That’s what the Rule says. As to why the hon Dlamini-Dubazana was recognised, I would not be able to say but the point is that the Rule says a member may speak when called upon to do so by the presiding officer or to respond to a point of order. What I see here is that she then says, “May I address you according to the House Rule: A member of this House, if she or he is not at the podium is not supposed to be interrupted.” She is dealing with the Rules, the procedure and all that stuff. That would be my response to that. 

Mr
 M L W FILTANE
: Chair, Mr Xaso, oh sorry, through you Chair, at the beginning of your giving evidence, you indicated to us that you have been working in Parliament for the last 20 years and you also confirmed that indeed onboard sessions were held at the beginning of this 5th Parliament. Now, time and again, you’ve referred to a book that I’m seeing for the first time and you also mentioned some two cases of the 90s, 1997 and 1998. What I would like to know is would you say that the onboard orientation process gave new MPs all the information in terms of rules, statutes and conventions that guide them sufficiently for them to be able to know exactly how to conduct themselves inside the Parliament’s precincts? Would you say that they were given everything that they needed to know? It’s a new Parliament, the 5th Parliament; would you say they were? This is based on what you have said and indeed I would agree with you that we were taken through orientation. Thank you.

Mr M XASO: Mr Chairman, what I can indicate is that indeed the onboarding session did happen. I can also confirm that books like this were made available to the members. Yesterday, I suggested that the Rules may have been made available to the members, and it was confirmed to me later by my office that indeed the Rules were made available to the members. I am not qualified hon Chair, or shall I say I will not be in the position to say members would have had everything, especially things that I quoted like the court judgments and everything else. But the Rules, this book and of course, I am aware that the Guide to Procedure is available on the website as well.

But I can also confirm that I interact ... yesterday, when I started my testimony when I was given the context as to why I thought I have been called to be here, I said that I work with all the members, my office works with all the members across the parties. I said that because I wanted this committee to bear that in mind as in terms of my role and our role at the table. The reason why I’m raising this is because on a regular basis, there are members who come to our offices and sometimes invite us to their offices to interact on issues of the Rules and practice, and House business. I am talking about different parties coming at different times, whether the House is sitting or not and of course, we would be available to assist them.

I can also just say that training is an ongoing exercise and that is why I cannot say members got everything. I said it earlier on that members would not be expected to be experts as I don’t consider myself as an expert either. Those are the interventions that have happened up to now Mr Chair, in terms of interaction with members, but I do want to emphasise that we are always available to work with members and we do that. I think that is the understanding of members broadly and that is our role as a Table, we are a Table for the House as a whole. Thank you.      

Mr
 B T BONGO: Thank you Chairperson. Mr Xaso, we appreciate the experience that you have in Parliament and I think I have also seen the integrity with which the Speaker has been trying to protect Parliament. So, my question would be: The Speaker says you must call the security or “amaphoyisa” [the police]. Did the Speaker want to call the securities or “amaphoyisa”[the police]? The second question would be: In your own understanding of the disruption that happened on the day in question, do you think, in your own opinion, that these members understand the Rules? Did they interact with the Rules in a manner that can satisfy that such behaviour can happen in the House? Thanks, Chair, I will come back later. 

MR
 M XASO: Mr Chairman, Hansard recorded what the Speaker said. The Speaker said: We will call security. The Speaker did not say we will call the “Security Services”. That is all that is recorded in Hansard that “we will call security”. Now, subsequent to that, the Speaker went to the House and gave context to what she said. I’m just talking about things that are recorded, that she was calling security - and you will forgive me Chair because I don’t have the actual text, so I will not be citing it verbatim and I hope I will not be doing injustice to it that she had called the security for the purpose of them assisting the Serjeant-at-arms. 

Now, in the Hansard, I also read where she says “Our security is asking that we vacate the House.” So hon Bongo, I can only speak to what is written in Hansard and that is all that I can say. 

With your permission Chair, unless I am forced to or I am compelled to, you were asking just to clarify the second question whether in my opinion I think the members interact fully with the Rules? It is just a question of clarity Mr Chair.


The CHAIRPERSON: Yes, I think that was the question whether you believe - you think – in your opinion whether the members have full knowledge of the rules.

Mr M XASO: Will those be members of the EFF or members generally?

The CHAIRPERSON OF THE POWERS PRIVILEDGES AND IMMUNITIES COMMITTEE (Mr L Mashile): Those charged.

Mr M XASO: Mr Chair, as I say I would – with your permission Sir unless you compel me - I would not wish to venture on opinion on that matter.

The CHAIRPERSON OF THE POWERS PRIVILEDGES AND IMMUNITIES COMMITTEE (Mr L Mashile): Ok, hon Mncwango.

Mr
 M A MNCWANGO: Thank you Mr Chairman, I was actually still on the issue of the Speaker calling upon the Sergeant-at-arms to actually remove members who were not serious. I am asking this in view of the fact that the issue at hand actually deals with members who were actually asking a legitimate question to the President during the session which was actually meant to do so. 

Now, I just want to tap into the understanding of the rules by the Secretary of Parliament whether, in fact, there is, I mean - there is a list of offences – yes there are, whether the issue of not being serious is actually part of that. That a member is - will actually be chucked out of the Legislature if he or she is not serious. And that is why I was actually asking what actually is meant by “not being serious”? Because in your Hansard, the member in question actually retorted and said: But Madam Speaker, I am very serious.

The CHAIRPERSON of the POWERS PRIVILEDGES AND IMMUNITIES COMMITTEE (Mr L Mashile): Mr Xaso.

Mr M XASO: Hon Chair, what I can only say just to add onto what I had said earlier - hon Mncwango asked whether there is a rule or a procedure for members who are not serious to be asked to leave - my response there - and I may not be able to respond to the specific points that the member is raising but I will attempt - is that Rule 51 is the rule - is the only rule unless there is a rule I am missing that deals with members being ordered to withdraw.

Of course, there is also a rule that deals with suspension or naming that leads to the withdrawal of members, but for the purposes of this, Rule 51 talks about a member who is deliberately contravening a provision of these rules or a member who is disregarding the authority of the Chair or a member’s conduct which is regarded as grossly disorderly. The Speaker may or he or she may order the member to withdraw immediately from the Chamber for the remainder of the sittings. So, the issue would be around these rules. And I say, “my understanding” because my understanding has to be based ... I said earlier there must be a rational basis in terms of why I understand, why I think that should be my understanding. This is the rule that deals with the withdrawal of members or members being asked to withdraw. And a description – or a conduct that fits the description would then be the basis for a Presiding Officer asking a member to leave the House.

And I might just add Mr Chair that, I cannot recall instances where a member would be asked to leave for what they say necessarily. Members are asked to leave for what they say they are asked to withdraw. It is for disregarding the authority of the Chair that they are asked to leave the House and of course this are the other circumstances - deliberate contravention of the provisions of the rules; deliberate and contempt as I said I don’t want to be too repetitive on these issues. 

And just in terms of supplementary questions, I really need to apologise to hon members because, I am aware that not every member has got a hard of this book that I keep referring to so, I really apologise profusely for that. All I can say is that there is a copy available on the website. But, page 201 of this book, at the bottom, says: The Chair decides whether the supplementary question is in order. This deals with supplementary questions. 

But, as I understood the proceedings on that day hon Chair, maybe not just as I understood it but, as I understand the procedure around questions as prescribed by the rules, there are four supplementary questions; the Chair takes those four supplementary questions in terms of both the list but also exercising discretion. And in the event in question, the Chair was in the course of recognising the members who had indicated their intention or their wish to speak, and this happens in that context. When the next member was supposed to take the floor and ask a question then the events kicked in. So I just thought I should make that point. So, it does not appear to me that the issue was even about the validity of the supplementary question. The issue was about the procedure that ought to be followed in the House when it comes to the supplementary question. I did not understand the issue to be about the substance of the statements that the members were making but the issue was compliance with the rules at that time. Thank you Mr Chairman.

The CHAIRPERSON OF THE POWERS PRIVILEDGES AND IMMUNITIES COMMITTEE (Mr L Mashile): We now call upon hon Mothapo. Just put the mic on. The thing. [Laughter.]

Mrs
 M R M MOTHAPO: Ok, thank you hon Chairperson. Through you Chairperson, may I kindly ask Mr Xaso to refer to page 28 of Hansard, bundle A.

Mr M L W FILTANE: A?

Mrs
 M R M MOTHAPO: Yes, A.

Mr M L W FILTANE: A, ok, thank you.

Mrs
 M R M MOTHAPO: You have it; through you Chair. The hon Floyd Shivambu is the Chief Whip of the Economic Freedom Fighters although here it says Front, Fighters. And from what is appearing on page – that page 28, he says that and I may not quote him verbatim: We also have that book and we know those things there. What do you think he is referring to in that regard? Thank you. 

The HAIRPERSON of the POWERS PRIVILEDGES AND IMMUNITIES COMMITTEE (Mr L Mashile): Mr Xaso.

Mr Xaso: Mr Chair, the context of this was hon Dlamini-Dubazana holding a rule’s book and the statement says: We have dealt with the issue of the rules, we have got that book as well, we know those things. I mean the only logic Mr Chair for me was that the reference would have been to the rules book by just by reading the Hansard. Thank you Mr Chairman.



The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay, the next will be hon Booi. 

Mr
 M S BOOI: This is 20 years of democracy and the Rules have been moving and changing and as you have correctly said that there were two incidences and this was the third incidence. I just wanted to get more knowledge from you that in such circumstances have you ever found members coming to your office to say to you that this afternoon we will disrupt the House and what are the rules that relate to that? Because, you see, the matter here is about the Rules and what happened on that particular day. Did you have an insider’s information or did you have any knowledge of how the House would end up on that particular day? Because from where we are seated it was not about the Rules but quite clearly, there was lack of discipline and disregard of the Rules on that particular day.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso.

Mr M XASO: Hon Chairperson, I, of course, I could not have known that the House would not conclude its scheduled business on the day. I didn’t know.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): The next one is hon Matlhoko.

Mr
 A M MATLHOKO
: Thank you, Chairperson. I will refer you to this reliable Hansard document on page 33. Earlier the issue of security was raised. The Speaker said to hon members, “I am calling security, I am suspending the House for few minutes for these hon members to leave.”

In the video clips which we witnessed from yesterday to today, we saw the police officers inside the chamber. So, you said our security. So, did you include the police officers because you said not security but in the clips which were shown here there the police inside the chamber. Can you clarify that?

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso.

Mr M XASO: Hon Chair, firstly let me just say and this is important for me to clarify. When I was saying our security I was basically quoting what the Speaker said in Hansard, on page 36 hon member, where she says, “Hon members, please take your seats. Our security is requesting us to co-operate with them.” 
So, I just thought I should make that point and also make the point that as members would be aware, there are police on the premises of Parliament: at the entrances, in the hallways and other places generally. All I can say here, hon Chair, is to talk about what is recorded here and what the Speaker said in the House subsequently. That is really all that I can say that in this text it is talking about security. Speaker, late in another occasion says this was a context why I called security to be in the House. So, that is the only answer I have, Mr hon Matlhoko, on this issue but I am willing to, if the member wishes to pursue the point to take the next point on this.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Can we have hon Filtyn. Filtane, more correctly.

Mr
 M L W FILTANE: [Laughter.] Thank you for the ..., yes, Filtane. Thanks for another opportunity, Chair. Yesterday, Mr Xaso was asked how much time is usually allocated for questions to the President. He indicated that it is two hours. And then subsequent question was put to him by the initiator as to whether that is normally sufficient and he said two hours has never been insufficient. 

Now, my question is, given that there were no less that two, three breaks that were ordered by the Speaker on the day in question and particularly was quite long. Eh! When members came back to the House, there was absolute lull; there was not even a trace of disorderliness in any description of the word. Why, in your opinion and together with your experience, did the Speaker decide to call of the day? If I may use that statement, I know that at that time, two hours had expired from 14:10 it was shortly after four. Two hours had expired. But given that the President only comes into the House with a limited opportunity for members to ask questions and even follow up questions. Why, when there was so much lull did the Speaker call off the day? Would there been any harm if the President had been given an opportunity and listen to see eh, you know were, in order to give members an opportunity to put questions to him. Thank you.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): You may proceed, Mr Xaso.

Mr
 M XASO: Hon Chairman, I, and members will forgive me for keep doing this, but I think it is the most responsible thing for me to do, that I would not want to make assumptions. The Speaker made the statement in the House that, this is on page 37, that we would like to give feedback on the outcome of consultations and we all know what has happened. Clearly there were consultations at that time and I do know that they had also been consultations amongst whips.

Of course, I was not privy to those consultations. I did not attend the meeting of the whips, I don’t know what would have occurred there. And therefore, after these consultations the decision was taken that the House is adjourned. The decision was taken by the Speaker that the House would adjourn. But also I think it is necessary to just remember why the House was suspended in the first instance, that the House has been suspended because the Speaker had asked certain members to leave the chamber and it did not appear at that time at least, that the members who had been asked to leave the chamber had left the chamber.

So, that context, I think, is also important to bear in mind but I can only confine myself, hon Chairperson, to the statement that the Speaker made in the House on that day just shortly before the House was adjourned for the day. Thank you, Mr Chairman. 







Mrs
 J D KILIAN: Chair, I just find it a little difficult because sometimes (when) we have covered an issue, it would have been nice to intervene at that specific point, and then we’ve moved on. It is rather difficult to go back to a point. So, I just wanted to ask your indulgence that when a matter is under scrutiny if we could perhaps allow supplementary questions on a particular issue. 

Now that I am coming to this point, I just want to first ask Mr Xaso: Could he perhaps just remind us where the Speaker derives the authority from; as well as other Presiding Officers? And, not only the authority but also the responsibility for the order? If he could just refer us, again, to the court case that he made mention of yesterday: And, if we could have a copy of that to just understand better what the court has ruled in terms of the Rules and the authority of Presiding Officers?

Secondly, Chairperson, what his understanding is of Parliament which he said yesterday was a creature of statute and the oath of office that members sign to undertake allegiance to the Constitution and consequently also, obviously, to the Rules? Would? ... What are his views as far as that is concerned? In other words, when you sign an oath of office, do you also sign because it’s the primary base for the Rules – the Constitution? If you sign an oath of office to the Constitution, do you also actually sign an oath of office to the Rules? 

Thirdly, Chairperson, if he could please explain ... [Interjections.]

The CHAIRPERSON: I hope that he is writing because ... [Interjections.] ... it’s now a long list and he is trying to refer to a document and not taking notes. I just hope that he has captured all of them. 

Mrs
 J D KILIAN: Could I just ask him one additional question? [Interjections.]

THE CHAIRPERSON: Ja!

Mrs J D KILIAN: And, that is: Members of the EFF seem to have been unhappy with the reply; the response of the President. Now can he please explain what ... If I ... Well, going through the Hansard, it is obvious the President replied to the second question; it may mean not to their satisfaction. What is the recourse of a member and what is the practice in all parliaments when the reply is not well-received by the member who posed the question? What would the practice be? Thank you. 

THE
 CHAIRPERSON: Okay. You got all of them?

Mr M XASO: Yes, I did, sir!

The CHAIRPERSON: Three of them?

Mr M XASO: I actually have one, two, three, four ... or even five!

The CHAIRPERSON: Okay! So, you are better than me. Proceed. 

Mr M XASO: [Laughter.] Thank you, Mr Chairman. The Speaker is elected by the House ... by the members of the House in terms of the Constitution. If one reads books of parliamentary procedure - and even our courts have cited this that: The Speaker of the House is the custodian and guardian of the privileges of the members. Now, these are members individually, and members collectively. In other words, the Speaker has the responsibility to ensure that those privileges are protected - both of the individual members but also of the collective – and that the House is able to do what it is meant to do. 

I cited the court case (Lekota and Another v Speaker, National Assembly and Another (14641/12) [2012] ZAWCHC 385 (11 December 2012)). There would have been others but I cited one which was a  gross citation. It would be the matter between hon Lekota and the Speaker as First Respondent and Deputy Speaker as Second Responded and the Congress of the People as Second Applicant. The judge was Judge Fourie. The judgement was delivered on 11 December 2012. I cited Paragraph 31. 

The matter here, hon Chair, at your indulgence, concerned remarks that were made in the House and I think the Deputy Speaker who was in the Chair gave a considered Ruling on a later occasion: The Ruling was that the member should withdraw the remarks. The member did not withdraw the remarks and the Deputy Speaker directed the member to withdraw from the House in terms of Rule 51. 

The member took the matter to court in essence that - of course I don’t want to quote it incorrectly, but - the issue was whether the Deputy Speaker acted correctly in asking the member to leave the Chamber and also issues of freedom of speech and that. Among other things, in giving the judgement and in dismissing the case, the judge said, in Paragraph 31 as explained earlier, “The Second Responded, the Speaker, has a duty to maintain order during debates of the National Assembly. To this end she has to apply the applicable Rules and Standing Orders of the National Assembly.”

Then Paragraph 44 says, “Finally, in this regard, I wish to emphasise that the task of control debates in Parliament requires particular skills, is best dealt with by the Presiding Officers who are appointed for this purpose, and have to do it on a daily basis.” 

Paragraph 45 in the indulgence just says, “This brings me to the sanction imposed by Second Respondent. The National Assembly Rule 51 expressly provides that where a member disregards the authority of a Chair, he or she may be ordered to withdraw from the Chamber for the remainder of the day’s seating. 

I agree with the submission made on behalf of the Respondents that the refusal of a member to withdraw a remark which the Speaker has ruled out of order certainly constitutes a serious disregard of the authority of the Speaker.”

We have been referred to a number of precedents where similar sanction was imposed in circumstances where members refused to abide the Ruling of the Speaker to withdraw unparliamentary remarks. In fact the usual sanction in such events appears to be an order to withdraw from the Chamber. I believe that the sanction imposed cannot be described as unreasonable. On the contrary, I believe that this usual sanction for such conduct was justified. That’s on the case. 

Hon Chairman, in terms of the oath of office, all I wish to say to this committee is that the oath speaks for itself, and I don’t wish to venture on opinion in terms of how members should view it but it is provided for in the Constitution.  It is about upholding the law and the Constitution. 
In regard to when members are unhappy with the reply, firstly, there have been rulings to the effect that it is not for the Presiding Officers to dictate the nature of responses that are given in the House. Also, I think, the Initiator, yesterday I indicated that the other avenues that members could utilise would obviously be Questions for Written Replies if the question meets the requirements of the Rules and practice. There would also be – I mean – other opportunities like time for Motions and time for Statements. 

I did indicate that generally, Statements are directed at Ministers. So, that is what happens in terms of the issue of replies when there is unhappiness with the reply. Of course, a supplementary question is – because remember when a supplementary question is asked, it is - (provided) after a reply has been given, (when) the initial reply is given. Then, a supplementary question follows to the question. 

I think, Chair, the issue of the recourse was in respect of issue of questions. I think I have answered the questions. Thank you. 









Mr
 B T BONGO: Thank you very much, Mr Chairperson. In your examination, chief, you referred to Rule 52 and Rule 53. So, my question would be: If you can just take us through on these two Rules in context because, in terms of these Rules, if somebody says it’s a practice or a convention in Parliament that, if a Speaker orders somebody to go out, the Speaker must name that person, can you just take us through under what circumstances would the Speaker do that, and what would be the difference, if it is not the Speaker, maybe a Presiding Officer? Just take us through that day in context so that we understand exactly.

Mr M XASO: Mr Chairman, I recall clearly that I actually came back to this Rule yesterday because I was trying to clarify a point, and I need to state the context because the point I was trying to make was just to explain the notion of naming a member in terms of this Rule. It was not my intention to suggest that the Presiding Officer should not indicate a member by a name. The naming of a member is a, for lack of a better way of putting it, is a procedure that is followed in Parliament, and it’s a distinct procedure.

Now, if you read Rule 52, Rule 52 creates two scenarios. The one scenario, you have the Speaker in the Chair presiding; a transgression is committed. In the view of the Speaker, an order to withdraw in terms of Rule 51 is inadequate. Then this Rule empowers the Speaker in terms of paragraph (a), if this person in the Chair is the Speaker, to suspend the member immediately and, of course, Rule 54 says for the first transgression five days, for the second one 10 days, and subsequent 20 days. Now, (b) says, if it happens to be another Presiding Officer and it’s not the Speaker, a transgression is committed, the order to withdraw is viewed to be inadequate, that Presiding Officer then names the member. It will be “hon member”, of course, during the times when members would be representing constituencies, “hon member of this constituency”, “hon member so and so”, I name you.

Now, the issue here is that, only the Speaker can suspend immediately in the Chair in terms of this Rule. Now, once this other Presiding Officer does this, then the Presiding Officer must report the matter to the Speaker. It says then the Speaker may take such action as he or she deems it necessary, and then Rule 53(1) says a member ordered to withdraw, must withdraw immediately from the Chamber, or a member named must withdraw immediately. But the difference here is that the Speaker, after consultation with this Presiding Officer, may take such action as he or she deems necessary. It does not prescribe the action, I did make the point that elsewhere, where this Rule applies, the member will be named by the Speaker; elsewhere the Speaker has a power to name – House of Commons – when the member is named and of course, even there, it’s a severe way of punishment, severe sanction than just withdrawing. 

Where that member is named, then it is followed, according to what I’ve read, by a motion for the suspension of that member from the House. So, I thought I should just make that point, Mr Chair, and thanks for the question so that I could clarify the procedure. Thank you, Mr Chairman.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Then we go to hon Mncwango.

Mr
 M A MNCWANGO: Thank you, ngiyabonga, Sihlalo, thank you so much. I would like to go back to the issue of the training, on the orientation of new members on the Rules, because the members that we’re discussing about here, they’ve been actually members for not more than five months, four and half months, to be precise. And you know as much as I do, that people like me have been here for 20 years, and there are other members who are here in this Parliament who have been around here for more than 10 years or for more than five years. But, you yourself admitted yesterday in your evidence that you cannot actually vouch that there is any member who can claim to be an authority on the Rules because it’s always a learning curve; we are all always on the learning curve. Every time a new Session actually begins, it always starts with the orientation of members on the Rules, irrespective of whether they’ve been here for 10 or 20 years.

In your view, would you actually say that four months and 20 days would be adequate for new members to actually have mastered the Rules of Parliament? That’s my first question. The second one has to do with again the call by the Speaker for members to vacate the House. I also wanted to ask, in your view, why did the Speaker not name the members by name, given the fact that the EFF is represented in the National Assembly by 25 members, and they all sit together? Now, for the Speaker to say, “Leave the House!” who was she referring to, specifically, out of 25 members? That’s my second question. 

I’m asking that because, in the history of this Parliament, since 1994, I probably am the first Member of Parliament who actually was ordered to leave the House by the Speaker, and the Speaker at the time actually named me, called me by name and said, hon member so and so, leave the House. And then I fully understood that the Speaker was talking to me, and I left the House. So, in this particular case, there are 25 members seated together, all wanting the attention of the Speaker and the Speaker’s response is, “Leave the House!” Who should leave the House? Why should 20 leave, why should 25 not leave?

In clip number nine, well, for lack of better identification of this clip, I think I heard in the background, immediately after the Speaker had asked the Serjeant-at-arms to get those members out of the House, this time around she did not say members, she said, “those anarchists.” Would that be - still you know – parliamentary and actually within the decorum of the House and also within the powers of the Speaker to say that? 

My last question also, has to do with the issue of grave disorder, in terms of Rule 56. What would have actually led the Speaker to declare that what was happening at that particular moment was, in fact an event of grave disorder? I’m asking this because, as you know, together with you, we’ve been here for 20 years; we actually have witnessed chanting of slogans in that very House. 

We have actually witnessed together outbursts of freedom songs in that particular House. But the two of us in this committee have never actually heard the Speaker declaring those occasions as occasions of grave disorder that warranted actually some hearings against members involved in those issues. I would like to be educated exactly what actually this particular time prompted the Speaker to actually think that what happened on that day, only on that day, and I’m talking about a Speaker who also was part of what I’m actually talking about, and she knows it. 

And not only the outbursts of songs and chanting of slogans, you and I have on some occasion witnessed an interesting boxing match in that Parliament, where one member actually with a sting and uppercut actually floored a Member of Parliament, and ...[Interjections.]
The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Mncwango ... [Interjections.]
Mr
 M A MNCWANGO: Mr Chairman, can I be given an opportunity to ... [Interjections.]

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Mncwango, hon Mncwango, I think that you must just simply just withdraw just making a speech, and just ask the question so that he can be able to respond.
Mr M A MNCWANGO: Under what Rules, Mr Chairman, are you saying that? I have not transgressed any Rule; I’m making my point and myself clear, so that I get a clearer answer from the member across there. You see, the train of thought now has been actually interfered with. So, I was actually asking whether, exactly what prompted the Speaker, I know you were not presiding on that day, but perhaps your experience will help us to understand what was actually happening. Why suddenly a “grave disorder” on this particular one, not with the previous ones?







The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Just before Mr Xaso speaks. Hon members, when you have an opportunity to pose a question it is not the last opportunity. It is not the last opportunity; I think we have up to 17:00 at least. And you will have an opportunity to raise the question. Why I am saying that is that we must not field a lot of questions that Mr Xaso end up worrying about scribing the questions rather than thinking about your response to the question and give you the adequate response, and then you come back you ask another question. 

If at 17:00 members feels that we can stay here beyond 17:00 we will do so, so that you actually exhaust the particular question that you want to make. But if he can give a pointed question – this one question – but if he has got a related one is fine. But if they are different, separate them, you will have an opportunity to raise all of them, even if they are 10 or 20, so that he doesn’t worry about scribing the questions and make sure that he doesn’t forget them and forget about your answers. Thank you hon members, Mr Xaso, you can proceed.

Mr M XASO: Mr Chairman, thank you so much. If I may just begin with the last point that the hon Mncwango has made about what he referred to as a boxing match, I think let me just say what happened in that instance.

The matter happened after adjournment, so the House had adjourned on the day. And I am raising this because I want to indicate that even though the House had adjourned, and this happened outside the proceedings, because of the seriousness of the matter, and on the image of Parliament, it was brought back into the House later, and in that instance, sanctions were imposed, as I said it was after proceedings. Sanctions were imposed on the members concerned. The members apologised in terms of the minutes of proceedings. In respect of one member, the member was suspended for a day and the other member was suspended for five days.

The other occurrence would be the one that there have been in September 1998 where I said there would have been a group of young people, not on the floor of the House, but in the gallery, in other words they did not interfere with what was on the floor of the House, but the Speaker at the time made a determination that this was grave disorder and the House was suspended because the Speaker could have just ask security to take care of the situation. The House was suspended so that the situation could be contained due to grave disorder.

Sir, I did not read or hear the remark about those anarchists, I must say. But of course I am willing to be made to listen to it. At the point the Speaker suspends proceedings you have about 10 members on their feet. And remember this – it appears, if you watch the video, to be a build-up.

At that point you have about 10 members on their feet, some of whom seem to be addressing the Chair, either through the mic or on their own facing the direction of the Speaker. And other members are involved in a different activity, banging their hats on the desks. I am sure there would always be a debate, at what point does the Speaker make the call that this is grave disorder or it is not grave disorder. The court judgment says, or the court – not the finding – but statement of the judge, say that the Speaker has a duty to preside over proceedings. And they are best placed to make that determination in terms of what should happen, when, of course, guided by the occurrences.

And I also just want to read just one paragraph that talks about unparliamentary expressions. Just to give a bit of context, where it says, “In deciding whether an expression is unparliamentary, the Chair takes into account the tone, manner and the intention of the member speaking, the person to whom the expression is directed ...”

I think here it means if it is directed at the member of public it will not apply, but if it is to a member... “the degree of provocation and whether or not the remarks created disorder in the Chamber, as well as the context in which the expression was made.”

So the Speaker would take into account what the House is busy with and whether the house is able to proceed with business at that point or not. The Speaker had made a call to ask members to leave, and I am coming to your other point, hon member. And the Speaker’s determination members were not leaving. And as I said all that I can make of that is that in Speaker’s determination the conduct that was unfolding in the House fitted the description in rule 51 and the Speaker makes the call.

It is my understanding hon Mncwango and hon members that – my understanding – that Speaker could only have been ... let me not say could only have been but, it is my understanding that Speaker in that event applied Rule 51. and Rule 51 gives instances where this Rule can be applied. And at that time as I said we had certain members standing, certain members addressing the speaker, Speaker attempting to address the House and to address the members and it did not appear that Speaker was getting through in terms of the members allowing or listening to the Speaker without interruption as Rule 49 dictates. 

So then the Speaker made the call. So, my understanding is that Speaker was referring to the members who were involved in that activity at the time. And the members I saw there were 14 members. And then on the issue of... 12 members, sorry. On the issue of training, four and half months, mastering of the Rules; hon Chair, as I say, mastering of the Rules, working knowledge of the Rules, basic understanding of the Rules; so is different levels. I mean as I sit here, I cannot claim to be a master on the Rules; I still listen to people who are better able in terms of the understanding of the Rules than me and I listen to them with interest - including Members of Parliament, by the way.

So four and half months, in terms of mastering would definitely not be enough. In terms of a basic understanding of the Rules, maybe. And hence there is continuous training on the matter of the Rules to enable members to understand the Rules, at least have a working knowledge of the Rules. Call for members to name why the Speaker not call the members by name, as I said Sir, my understanding I can only say that where you would have had ... I mean where you have had a number of members standing or members on their feet, look I have never been a presiding officer, not been a Speaker. I have chaired small committees. Not in this format, but it would appear to me that, on that day because we would have had so many members on their feet Speaker did not call them by name. And that’s all I can say. Thank you Mr Chairman. I think I have responded to the questions but I am willing to take follow ups from that.

Chanting of songs and slogans. I am trying hard to remember Mr …. I know that there has been  er, what we call this... aaaaa! Dalibhunga. And there may have been other instances and I also know that there has been time when this happen and to what extend it interfered – let me not say it interfered – to what extend it may have let to delays in the processing of business by the House, I cannot recall but I am willing to be reminded of those instances and the nature of those instances. Thank you.






The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Members, on the list that I am having now, I am having hon Booi, hon Filtane, hon Mdakane and hon Matlhoko who were supposed to be speaking. It looks like hon Kilian wants to join the party. Among the people that want to speak now, hon Mdakane has not asked a question up to now. I was having an opinion that we need to break for tea because tea has been made available for us to be able to come back.

Can I offer, hon Mdakane, to pose that one question? After it, we break for tea and then when you come we go through this list as it is. Those that would want to speak, then we will append their names again. Can I do so? Thank you for your understanding.

Mr
 M R MDAKANE: Chair, I want just to raise a few questions precisely because, Mr Xaso, you have been part and parcel of this democratic Parliament since 1994. The evolution of the Rules and of the precedence... you have been part of it. Am I correct, Mr Xaso, that the programming committee that took decisions on the agenda or the Order Paper of 21 August 2014, that all parties were present at the meeting? Therefore they took a decision, what will happen on 21 August 2014. 

But also, because we have been here, we have seen Whips coming and going. What is your understanding of the role of the Whips in the House or in the Chamber and leaders of parties in the House? I am not talking about leading political organisations outside; I am talking about the House. What has been your experience on that?

The last question that I wanted just to put... I am trying just to look at the Rules. I cannot find a Rule that prescribes how the Presidents should answer the oral Question. I’m saying that, the answer really, not necessarily the format. The oral Question.

At what stage should a member say no, I am satisfied with your answer? Because that, to me, is a bigger issue that I think we address. For me to understand your understanding of this because I think there is no Rule that prescribes how the President must answer the Question. It depends entirely, I guess, on the answerer of the question, on how he or she phrases the question. That is the issue that I wanted your experience on that. I do have other five questions but, because the Chair wants us to come back, I think I will reserve the two.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso.

M
r M XASO: Thank you, hon Chair. Indeed, I have witnessed some evolution of Rules and practices. I am eternally grateful for the opportunity to have been part of this process. 

Hon Chair, let me start with the Whips. Page 25 of the Guide to Procedure reads as follows. I will read it for the Members. “Whips are party-political functionaries. The term ‘Whip’ is derived from the fox hunting term ‘whipper-in’ – someone who kept the hounds from straying from the pack. In modern parliamentary terminology, a Whip is a member designated by his or her party to assist in the smooth running of the party and the functioning of the House.”

And then it lists out various things. Now, my understanding of the role of the Whips is obviously to organise party business. But also, generally, it has been my experience that Whips would be the ones who raise points of order in the House when they occur. They also serve on many committees like the Chief Whips Forum, which is there, among others, to deal with interparty co-operation and ensuring that issues that pertain to the House are handled at that level.

They would serve on the Rules Committee... the committee that deals with the Rules of the House. Of course, they serve on the Programme Committee, so they would participate in the decision of the Programme Committee. 

Really, Whips are there to provide that function and to provide guidance and leadership. There is also administrative support, as I understand it, and administrative functions that Whips perform within their own parties.

I would imagine that the leader of a party’s functions are not prescribed and I cannot claim to know how parties internally conduct their business. I am not privy to that, but there are leaders. The term itself suggests that they provide leadership to their parties.

Mr Chair, I am not sure if I understood the question correctly, but if I understand the question, it is about the nature of replies by the President and where that is prescribed. The Rules deal generally with the procedure, the format of Questions, form, how the Question session should be handled, and the submission of Questions.

As I intimated earlier, there have been rulings to the effect that the Presiding Officers cannot firstly pronounce on the correctness or otherwise of statements that are made in the House, either by Ministers or by other parties.

So, where a member would have queried, in the form of a point of order, a statement made in the House, the Presiding Officer would have said, look, it is not for the Chair to ascertain the correctness or otherwise of a statement. 

Similarly, in respect of Questions, there have been rulings to the effect that Presiding Officers cannot dictate the nature of a reply that a Minister or a member of the executive should give to the House. So, it is not prescribed anywhere.

Of course, some of these things, Mr Chairman, are for structures such as the Rules Committee to grapple with. Should there be guidelines, there are practices just in terms of that a question must respond to the points raised in the question. The actual substance of the question... there are no guidelines in that respect. Thank you Mr Chairman.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon members, as raised before, I would like us to suspend the proceedings now, to have tea and come back at quarter to four and continue with our hearing. 

Of course, until otherwise, the witness is under oath, but should be assisted to have a cup of coffee as well. Thank you.

Can we withdraw to the tearoom?





[
AFTER THE TEA BREAK.]
The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon members, I think we said quarter to, and we are back. Hon Mdakane, were you complete with your question? 

Mr
 M R MDAKANE: Thank you very much, Chair. Just to make two points – I will leave the other question to hon Booi. Mr Xaso, given your experience, do you then agree me – if you do agree with me, of course you will indicate – that the Whips and leaders of political parties carry more responsibility for the smooth running of Parliament and the Chamber? In this case, I am talking about the Chamber. I am not talking about political parties – they do have rope, but I am talking about the Whips in the Chamber. Then we know about what they do in terms of political parties, but you do agree with me that the Whips and leaders of political parties carry more responsibility for the smooth running of the Chamber but also Parliament in general terms. Am I wrong if I think so? 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso?

Mr M XASO: Hon Chair, to the extent that Whips and the leaders are office bearers and therefore they carry ... and they would be senior in regard to the other members, just in terms of their positions they hold, they would have ... they read from the guide of procedure ... a responsibility. I mean, for instance, if there are changes that occur to the business of the House during House proceedings, the people get consulted, and that are the Whips, not the other members who are not Whips, not even the chairpersons of committees, but the Whips would be consulted, and then the Whips would have a responsibility to their parties. 

So, that is just based on what I read and based on the whole notion of seniority. The Whips and the leaders would have more responsibility, I think, than other members in respect of processes and proceedings. Thank you, Chair... House processes. 

Mr
 M L W FILTANE: Sorry, I didn’t switch on. Just one or two questions to Mr Xaso, through you, Chair. My question is around the speaking equipment in the House. In law, it is what they call the trend of causation. I think the Jub Jub case was, to an extent, was influenced by the use of that when the judge or judges found that the taking of drugs had an influence on the actions and so on. Now, how often does Parliament conduct a technical audit of the speaking equipment, and are such audits followed by the issuing of a certificate of competence? If not, why is it that it is not done at the necessary frequency? 

Still on that, did the Speaker – and when I say “the Speaker,” I refer obviously to the administration that works in that office under her authority – did the Speaker check the efficacy of the equipment after hon Malema had vociferously protested that they had also pressed, so many of them had pressed the equipment to enable them to be noticed? Did she check if it was working? The reason this is particularly pertinent to me is because, one, on the same date, hon Mncwango mentioned that when he pressed his thing, it did not respond. I sit next to a co-member, hon lady Majeke, and time and again, on so many occasions, she has complained that she is not being recognised, exactly because the equipment does not respond when she presses it, you know. I have had that experience too. 

That is why then this becomes important because the temperature really started changing when hon Malema protested that they had pressed. Another case that makes this very important is ... you will remember just about two or three years ago, our champion swimmer Le Clos informed the world that he had beaten the American champion in swimming by five hundreds just of a second. What is the difference between people who press precisely at the same time? Does our equipment make a difference? If we press exactly at the same time, how does it arrange its sequence to say so-and-so comes after so-and-so; so-and-so comes before so-and-so? How many can it take in the space of a second or a minute, for that matter? Finally, this case might have to be decided on that, I am afraid I must say. 

The other question is about the Rules. How often as the Rules, as a matter of procedure, how often are they revised by the, shall I say, Rules Committee or whatever? How often are they ... and what normally makes Parliament to feel that there is a need to revise the Rules? Speaking to someone who knows the three sources of law in a country – your common law, your statutes, your decided cases – when there is been a decided case, does Parliament say, “Hey, we must have a look, a relook at our laws; we need to amend them”? Are they revised definitely before a new Parliament, you know, starts when the country can see we are public representatives here, when we can see that there are some social changes in the country, do we take the initiative as MPs, as Parliament, to say our Rules need to be changed? 

I am saying this ... I am closing, Chair. I am saying this because in South Africa, it has become a common practice to have protests just about every day, and many, many people have said government only moves if you protest. If you talk nicely to government, you don’t even expect a response. So, that is why I am saying, do we have a barometer that tells us, hey, we need to amend this Rule even before there is a horrible case that is facing us? Thank you, Chair. 
The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso?

Mr M XASO: Thank you, Mr Chairman. With your permission, Mr Chair, I would like to take the first question ... the last point first. Hon Filtane, as we speak, the Rules are under review. There is a subcommittee, which is headed by the hon Mdakane, a multiparty committee which is grappling with the matter of the review of the Rules, so there is that process. 

Up to now, Rules have been revised piecemeal, put it that way. For instance, when you had a court outcome on the motion of no confidence in the President, the Rules were immediately reviewed. There is a new Rule, Rule 102(a), which deals with motions of no confidence in terms of section 102 of the Constitution. When you had, what is referred to as the Ambrosini case, regarding Private Members’ legislation, there was a session of the Rules Committee and guidelines were agreed to, pending the overall review of the Rules. So, I am saying where there are court decisions, the Rules are reviewed, but not only in respect of court decisions, but also where there are pertinent issues that the parties feel need to be attended to in respect of the Rules. The Rules are adjusted accordingly. 

In the main, such interventions would initially be raised at the Chief Whips’ Forum. I do know, for instance, that the Chief Whips’ Forum is still due to have a session on Rules, the application of the Rules in the House. The Rules Committee is due to talk about the procedures for motions without notice. That might lead to a review of the Rules, so there are occasional, or shall I say regular review of the Rules, where necessary, but there is also this broader agenda, which is ... whose objective is to produce a new Rules book for the National Assembly. 

Then, the issue of technical equipment, sir, of course, I am not an IT person, but in terms of checking the equipment itself in the House, before every sitting, there is basic checking of equipment, especially the “to talk” button. Of course, it is not always that every desk is checked, but the equipment itself is checked where it is operated from. As I understand the issue on that day, the Question 2 before Question 3, it was not that the name of the member did not appear. It was that the name of the member appeared later in the list. As members would be aware, sometimes a member would say, “But I pressed this button.” As I said yesterday, we do not encourage this, but there are instances where I invite the member to come and check. Sometimes members are shocked to see that they are number 10 on the list because nine others had already pressed. 

Mr Chairman, I am not ... I do not have information on the certificate of compliance. I don’t want to say how often that is given, except to say that the system in the House is new. It was upgraded shortly before the adjournment for elections. So, it is a new system, but as I say, should members require further information on the technical issues, I do know that IT checks, but I am careful not to commit in terms of the other aspects of IT because that is not my forte as an officer. All that I get from IT is an indication that says the equipment in the House is ready for the sitting. 

So, I would not be able to say if 400 members press, how the system arranges those names if they press at the same time, except to say that it does happen when you vote in the House that, of course, you press ... of course there, there is no issue of order in which the names are taken. Yes, I think, Chair, those are the issues that I would like to respond to on this at this time – the question by the hon Filtane.








The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: (Mr L B Mashile): Okay. Now, I think, is an opportunity for the hon Booi to pose a question, before he kicks me!

Mr
 M S BOOI: Do you see now? I am being accused! I must say that I have been a member for 20 years. I came here in 1994. So, all the incidents that have ever taken place I do carry knowledge about that. [Interjections.] But the point that ... but never in the history of Parliament, I mean, because I have seen, this is Mister ... President Gedleyihlekisa. It is supposed to be your third President that is coming, or your fourth President that has been under the democracy that we are going through. And you know, when you hear utterances that say, “I would never leave here today until you answer that question” ...

Now, is that about the Rules, or what is it about? Because, clearly, Madam Speaker has given an opportunity and even given a supplement. And then if you look at the video, it says, “We will never leave ...” - and that’s a Whip of a party – “... until the questions get answered.” Now, who wouldn’t respond to that? Because, quite clearly, ourselves, as Members of Parliament, in the many years that we have been here, our right to be able to ask the President a question has been taken away.

And what is it being expected? Does that go to the level of saying you need education, or what do you ...? Is it a lack of understanding of the Rules, or what is the point? If you could just give me an insider, or how you reflect on that. Was it really about the procedure on that particular day, on 21 August? You see, it goes beyond that, because, you see, when people are amending about singing and how other members would even ask a man to stand up, and we stand up in Parliament.

But the worst example that I have never seen in my life, as a parliamentarian, it’s what the Deputy President of the country suffered when a finger was made ... a gesture of a finger by a Member of Parliament to him, a Chief Whip of a Parliament! Is that about the Rules? [Interjections.] Is that about the Rules? Because I am talking about ... I am narrating what the hon ... [Inaudible.] ... was also doing. [Interjections.] Ja, it’s becoming points of order now because we are narrating the same stories.

THE
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): A point of order is raised and the hon Mncwango ... [Interjections.]

An HON MEMBER: Your thing is, again, not working!

An HON MEMBER: It’s working now.

Mr
 M A MNCWANGO: Oh, thank you. [Interjections.] [Laughter.] I have bad luck with these things! Mr Chairman, I was calling a point of order because I was not comfortable with the statements that I was hearing, because we are not concluding this process yet. We can’t be, actually expressing our own personal feelings about what actually happened and what did not happen, at this stage. Otherwise, we are messing this process up. I feel that the hon member would actually hold his horses on that one because we are not concluding yet. We are merely asking questions of clarity and the process, in my view, is still on.

THE
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you, I think that point of order is sustained. And let’s reserve some of the things when we get to the deliberations. And today, then, let’s just examine the evidence, as led, in front of us. I think it will assist us, moving forward. Thank you very much. Continue, hon Booi.

Mr
 M S BOOI: No, thank you. Thank you, Chairperson. He’s my colleague. I will always respect his opinions, and his ... [Interjections.] ... well, we are sharing an experience together, so we do have a relationship. [Interjections.] But you see where I was driving to. It’s on page 19 of the book he doesn’t have today, but I will help him. I will buy one book for him, you see. [Interjections.] The one on the Guide to Procedures. Okay.

You see, it says: “An aggrieved member, if unable to resolve an issue with the presiding officer ...”. Then, you outline what happens. How many times, as an official that works under the Speakers, have you come across such experiences, and what does that mean? And how have you been able to resolve some of those challenges when aggrieved members ... because I know, across parties, it’s not the first time that the hon Mncwango has been complaining, but I’m just saying that, a number of times, these incidents were ... even in the ANC, we complain, we come to you there. How many times have you been able to get people on terms of procedure followed to get these matters be resolved?

And I wanted to take you to 20, because it deals with on maintaining of order, and what ... if you respect the Constitution, it seems to say the Constitution does talk to the maintaining, and who does have that authority in maintaining of order. But, if it doesn’t happen, or, in your experience, because you came quite long - that’s on page 20; there’s quite an elaborate of talking to the maintaining of order ​– what mechanisms have ever been evolved or challenges that have come up in such a particular way that you could be able to give us an insider’s view of how such issues have been resolved in the past?

You see, is there experience, because the evolution, as they are talking about the evolution of Rules, the principle, for me, is maintaining of order. And, has ever such incident ever happened in the House where it became totally difficult for the Speaker, because the present Speaker has been here before, and you have worked under her. Has such experience ever occurred within the institution, and how have you been able to resolve such ... I mean, matters? Because I know that the powers and privileges ... I mean, this particular committee has not been meeting quite regularly – or has never been able to preside over such matters. What has been your experience in resolving some of these challenges?
The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you very much. Mr Xaso?

MR
 M XASO: Mr Chairman, I may not be able to recall the number of instances where issues were referred to the Speaker – issues that emanate from the House – except to say that there is such a thing called private rulings. [Interjections.] Private rulings. Private rulings. This would be in instances where a member would raise something with the Speaker, and sometimes it could have been an issue that occurred in the House but was not raised in the House and the member still feels aggrieved, writes to the Speaker about this matter. And of course, the Speaker would either deal with the matter or the Speaker would refer it to a structure, like the Powers and Privileges Committee, or if it is an ethical issue, to the Ethics Committee.

I know there is a recent incident where a member – some of the members here may be familiar with this ... During EPCs, a member was asked to withdraw certain remarks that he had made. He did not agree that the remarks were unparliamentary. Then, I think ... I cannot recall now whether the member eventually withdrew them or he was asked to leave the Chamber, one of the two. But the point I want to make is that the member then subsequently wrote to the Speaker raising his concern about the ruling that had been given that led to him either withdrawing the remarks or withdrawing from the Chamber. I just can’t recall now exactly what happened, eventually. And the matter might go to the Rules Committee – the principle of the ruling that was given on the matter. The member was basically raising a concern, so he wrote to the presiding officer concerned. Sorry.

So, there is that recourse, where – and, of course, as I read earlier - in the event that there is no agreement on how the matter should be resolved, there is the option of moving a motion in the House. It could be a substantive motion and the motion could be scheduled and dealt with, but as a very last resort. The first port of call is to approach the presiding officer concerned, raise the issue. The presiding officer concerned will then see how they take the matter further than that.

Hon Chair, again, on maintaining of order, one would have ... I always like, when I give an instance or incident, to be able to cite it specifically, so that I can be helpful to the members. But I cannot recall, offhand ... there have been instances where – I’m not sure I should say this – but where members ... where temperatures, let’s say, between members in the House rise, and members quietly invite each other outside. [Interjections.] But it never really got to the point where there was a serious incident. Those instances were stopped somehow, prevented somehow!

So, a lot of things do happen in the House but some of them do not have a direct impact on the collective business in the House, and they are dealt with in various ways. Thank you, Mr Chairman.








The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon members, I think there is an opportunity for hon Matlhoko to pose an inquiry on the evidence.
Mr
 A M MATLHOKO: Hon Chairperson, before I could go directly to my questions, I want to put on record that there are references which are made here where we were not presented with the document to refer... I just put it on record that we are disadvantaged about that. 

Going straight to my question, Mr Xaso,... 

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Matlhoko, because I think the point that you have raised... I think it is a serious point. Which reference are you referring to? Which documents are you referring... so that it can be made available or arranged.
Mr
 A M MATLHOKO: There is a green book making rounds here, which we don’t have.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): The blue one? [Interjections.]

Mr
 A M MATLHOKO: No, it is in the website, but I say in this committee... [Interjections.] No, no. [Interjections.]

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): No, no, hon members... hon members... 
Mr
 A M MATLHOKO: This is point of order...

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Let...

Mr
 A M MATLHOKO: ... which is supposed to go members, Chairperson.
The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay...
Mr
 A M MATLHOKO: We are not given this book. It cannot be distributed when I raise an issue in a committee and you don’t call a point of order.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Matlhoko, I have just called the hon members... that is not orderly... what was happening. Yes, I wanted to know which document are you referring to. Now you have described the document and then you can proceed with the question and, of course, the availability of the document, it must be done in an orderly manner, for you to have a copy as well.

Mr
 A M MATLHOKO: Any document which is used here as evidence must be...[Inaudible.] Thank you.
The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Just hold on a second. Is that a point of order? Hon Matlhoko, I’m saying there is a point of order here. Let’s hear.
Mr
 B T BONGO: Thank you, Chair. It is not necessarily a point of order. The documents were dropped here on my desk. I had a surplus. They were distributed just today. So there is no one who is disadvantaged with any other document. Thank you.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay, thank you very much. That’s why I am saying, hon members, if you can share with them the document, but in an orderly manner... Thank you very much. Hon Matlhoko, you can proceed.
Mr
 A M MATLHOKO: Chairperson, I don’t think it is also necessary for this document to be distributed now after I’ve raised this to be recorded. 

My first question will be, Mr Xaso, you earlier indicated that sometimes in the Chamber, the debates can be robust. I just want you to classify a robust debate, vis-à-vis what happened in the Chamber on 21 August 2014. How do you classify that and who was assigned to manage that robust debate? 

My second question will be, in most of your... if not all... in most of your presentation, you said, “In my own understanding.” So, will you agree with me that some of the statements presented as evidence, you are unable to respond to them because precisely they are not your statements. The case in point... it’s on page 33 of the Hansard document. The Speaker said, “Hon members, I’m calling security.” You will agree with me, the only person who can explain that statement is the Speaker herself, because those are not your words. 

My third question will be about the footage and cameras in the House. How many cameras are in operation in the National Assembly, and where are they located? Are these cameras covering the whole House at any given time?
I pause.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso? 
MR
 M XASO: Thank you, Mr Chairman. I was trying to just assist myself with a dictionary meaning of “robust”. Of course, it might take me long, but let me just explain what I meant by “robust” in my own context. What I was trying to say is that debates can be heated and Rules can be complied with at the same time. That is really what I mean by that. I have seen at least that it is possible to have heated debates in the House, hon members exchanging strong views, but hon members, when the Speaker gives a particular directive, hon members abiding by that directive.

So, by “robust” I mean... as I say, I was trying to get the dictionary to assist me, but in this context, I meant that you could have heated debates and, in fact, it gets very exciting when those do happen.

So that’s how I would like to respond to that, hon Chair. Of course, the hon member can always follow up on the matter.

The issue of the calling of security... I will explain that is what the Hansard says. I’ve explained what the Speaker said subsequent to that about why was security called. I also read a statement where Speaker says “our security.” That is really the extent I can go on that matter, Sir, because I am... I have to base what I say on what I’m reading here.

The footage, and my understanding of what happened... And I explained that the Speaker did not say “security services”; the Speaker said “security”. At least, this is what I read, here.

The footage... and really, let me just say why I made that point, because...

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Yes, hon Matlhoko?
Mr
 A M MATLHOKO: Chairperson, I refer to page 33. I am not referring to any... I am consistent on that. I’ve asked it earlier, then I repeated it now. On page 33.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay, thank you very much. Let’s just give him just few seconds to find it, and respond.
Mr M XASO: Hon Chair, I am on page 33, at the bottom... I think the member is referring to... It says “Hon members, I am calling security. I’m suspending the House for a few minutes for these hon members to leave.”

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Is that the one? [Interjection.] Okay, you may proceed. 

Mr M XASO: I think I’ve dealt with the issue of security, Chair. Unless the member still wants me to say more on that issue?

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): On your request, I think, let me just accede to it. Hon Matlhoko, can you just...
Mr
 A M MATLHOKO: I quoted the Speaker...there... I can’t see... verbatim... maybe that is the correct word. I said, “hon members, I’m calling security.” Then I said, Mr Xaso, you always say, in most if not all of your presentation, you said in your own opinion, then I’m saying, in this, where the Speaker says, “I’m calling security” are you able to speak for the Speaker, or the Speaker is the relevant person to say what did she refer to when she said “I’m calling the speaker”. Not our security; I’m talking about what is in this paper.

The
 CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): You may proceed if you understood.






Mr
 M XASO: Chair – and I really mean this sincerely – I am trying to respond to this question. The Speaker said, “I am calling security,” and what I was doing was to just give cite other instances where the word “security” was used. I was also trying to explain that it says “security”. It did not say security services. But I get the member’s point. The Speaker made these remarks in the House.

Then, on the issue of the footage and cameras in the House – how many. Hon Chair, I do know that there are cameras in the House. When I asked the IT head he tells me that there are adequate cameras in the House, but I would not be truthful to this committee if I guessed or I ventured a number of how many cameras we have in the House. And, are they covering the whole House? My understanding is that they do cover the whole House. But, as I say, I may be the Secretary to the House, but when it comes to issues of IT, I have a working knowledge and not detailed knowledge of how those things function. My interest when I interact with IT is to be assured that everything is in order for the House. I said when I started yesterday that my responsibility is to ensure the smooth functioning of the House administratively. So that is the assurance that I get from him. But in terms of the detail of how many cameras we have, I would not possess that information at this point, Mr Chairman.

Hon Matlhoko, you would assist me, sir, if there is a question that I didn’t answer- if you could please. Through you, Mr Chairperson. My apologies.

Mr
 A M MATLHOKO: Chairperson, the link between ... [Inaudible.] ... my own understanding ... I want to be clarified that can we ... that is his own opinion, according to my own understanding. So, I ask the question: Is Mr Xaso ... can Mr Xaso answer all these questions, or the Speaker is the relevant person to respond to other questions which, for an example, I quoted the Speaker on page 33, the last ... So that when we say what the Speaker ... what you referred to when you said “I’m calling security.”

Mr 
M XASO: Hon Chair, I am the Secretary to the House and indeed I take that role seriously. I take it as a privilege to be the Secretary to the National Assembly.

When I say my own understanding, the point I am making ... or shall I put it differently: that my understanding would be ... I said, I think, either today or yesterday that there must be a logic of the situation. There must be a rational basis for why I say something happened or that’s how I understand it. So, my understanding would be based on the powers that the Speaker has in terms of the Rules, on the Constitution, on the practices and conventions of the House. So, when I say my understanding, it is because, as members know, I have been asked to come – or as I indicated – to come and talk on the application of the Rules and on the events on that day that happened.

So that is why I am here. I cannot say to this committee who else must be called. It is not ... I am not qualified to say those things. I am here as a witness, and to answer to the questions that are posed to me.

The
 CHAIRPESON OF THE COMMITTEE: Thank you. Now is an opportunity for hon Kilian to pose a question.

Mrs
 J D KILIAN: Chairperson, thank you. First and foremost, I think what is important is that I also just want to place on record that the relevant documents that were referred to, that is the Rules and Guide to Procedure, are actually posted on the website. In addition, to the induction session that we had as Members of Parliament, it was called Onboarding at the beginning of this parliamentary term.

Can I just ask Mr Xaso: In addition to the onboarding session at the beginning, did any of the EFF whips, and in particular the chief whip of the EFF, approach the National Assembly table for training on the Rules and the proceedings of Parliament subsequent to the onboarding? Secondly, if he has experience, since he’s been here for so long, if other parties, other new parties, have taken certain initiatives ... if he could please inform the committee about that.

Then, secondly ...

Mr
 M XASO: Chair, there is a word I did not hear in the question that hon Kilian has just asked. With your indulgence, Chair - if she could repeat it.

Mrs
 J D KILIAN: I just wanted to make sure ... First of all, we have the record here that the hon Shivambu confirmed that they had the Rule book. It is on the record of Hansard here. But there are also questions as to a comprehension of the Rules. Now my question was: if he is aware of any effort on the side of the EFF as a new party to have special training conducted for their members on the National Assembly Rules as well as the guide of procedure, etc. If he could tell us that.

And, secondly, since he has been in Parliament for 20 years odd and for very long as associated with the NA table, if other new parties took initiatives to have special training for their parties by the NA table. If he could tell us about that.

Chairperson, then I would like to ask him ... This guide to procedure, on page 152, refers to responsibilities of members. Now, could he perhaps just elaborate a little further specifically on how members should conduct themselves to preserve the decorum of the House? What is expected of members? When you join a particular club, Chairperson, it is my submission that you first obtain the rules to understand what you are joining and that you, secondly, then also make sure that you align yourself with the rules of the club and how you conduct yourself. So, I just wanted to understand if he could elaborate further on that and if there was any effort on their part to get that.

Lastly, Chairperson, I think the question regarding the security ... I think it was page 33, can he please indicate who is ultimately responsible for security of everybody at Parliament and where does that person derive the responsibility from? If he could elaborate on that. I do believe that the powers and privileges Act referred to that, but if he could please just confirm who is ultimately responsible for everybody’s security at Parliament. Thank you.






The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you very much. Mr Xaso?
MR
 M XASO: Thank you, hon Chairman, the on-boarding exercise, Mr Chair, the majority of members attended the sessions that we had. I do not have the list with me now of who attended. I cannot recall that there is ... and I am subject to be corrected on this, that we have conducted a special training for any particular party beyond that training. As I say, I am subject to correction. I may be confusing the periods, but I do know that, in the ordinary course of events, parties approach us - those that need training, and we do send officers to parties to talk to them about the Rules. That certainly happened in the Fourth Parliament. I can’t remember ... I can’t recall that it has yet happened in this Parliament and we expect it to happen. 

But, I might just indicate this, Chair, for fairness, that there have been different Whips who have come to my office for particular aspects of the Rules and that would have included some Whips of the EFF and other parties. As I said, my office is for members of all the parties. They come for various things, to get information, get documentation and an understanding on issues of procedure. So, that would have happened, but not in a structured format where you would have a special training session. So, to answer the question, there has been no initiative that I am aware of. As I say, a colleague of mine could advise me if there has been, but I can’t remember, recall at this point.
The responsibilities of members ... on page 152, the hon Kalyan referred ... Kilian, sorry ... referred us - my apologies, hon member - referred us to responsibilities of members, and the section deals with members’ conduct and the decorum in the House. It says:
The underlying principle is that of showing respect to the House and to other members. Conduct should not cause a disruption to proceedings.

And then, of course, it cites certain words or expressions that were given by Speaker Lowther many, many years ago. 

I would not bore members with that detail at this point, but some of the issues highlighted here, issues like members to be seated when the bells stop ringing, the issue of dress in the House, members being required to bow to the Chair on entering or leaving the Chamber, not to move onto the floor area of the Chamber in front of the benches, not to stand in the passages or gangways, not to converse aloud during debate, not to interrupt the member who has the floor, in that, while interjections are acceptable, the Chair has discretion to allow interjections to the extent that they are relevant to the debate and not disruptive. 

On 5 March 1996, the Deputy Speaker ruled:

I do not mind interjections but I like a lively House but please, the interjections must be relevant to the debate. A member should avoid attempting to conduct a dialogue with a member at the podium.

And the last one, that maybe I should just read, says – and we are talking about drowning out or disruption:

The volume and frequency of interjections, heckling or interruption must not prevent a member at the podium from being heard. The Chairperson of Committees ruled on 28 May 1998: “I do not mind interjections but they must not be aimed at drowning out whoever is addressing the House. The interjections must be sensible.”

Of course, there is another Rule that deals with offensive remarks and how members should leave the House.

Hon Chair, if I may deal with the last point. In terms of the Powers and the Privileges and Immunities Act, hon Chairperson - and I believe there are copies in the bundle, as far as I know; in my bundle, certainly - section 4 of the Act talks about the presence of security services in precincts of Parliament. That is section 4, and in terms of the definitions clause, that would be found in section 199 of the Constitution of the Republic. The definition of security services – yes, 199:

... security services of the Republic consist of a single defence, a single police service and the intelligence services established in terms of the Constitution.

Now, in terms of the section 4(1), it says members of the security services may enter or remain in the precincts for the purpose of performing any policing function, or perform any policing function at the precincts only with the permission and under authority of the Speaker or the Chairperson. When there is immediate danger to the life or safety of any person or damage to any property, members of the security services may, without obtaining such permission, enter 

upon and take action in the precincts in so far as it is necessary to avert that danger. Any such ... must as soon as possible be reported to the Speaker and the Chairperson.
I am not sure if the hon member would want me to go further than this. I just thought I should read it, as she had asked. Thank you, Chairman.
The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: (Mr L B Mashile): Hon members, I think the hon Filtane wanted to remind us on an outstanding question. Do you mind just reminding Mr Xaso that question that has been not answered?

Mr
 M L W FILTANE: Thanks for the opportunity, Chair. In my last series of questions, there was a supplementary one to the main question ... to the first question, and that was: I wanted to know if the Speaker had taken the trouble to examine the speaking equipment after the hon Malema had pointed out that he was agitated by the fact that, you know, they had been positioned at six and seven, whereas they contended that they had actually pressed as soon as the opportunity presented itself. 

So, the video does show that she seems to be conferring with someone on her right, over her right-hand shoulder, but I don’t know what she was doing. And, then she comes back with the numbering, but did she check the equipment on the day? Thank you.
THE
 CHAIRPERSON OF THE COMMITTEE: Okay, Mr Xaso, if you can deal with that. 

Mr M XASO: My apologies, Chair. Mr Chairman, on the day, as Speaker confirmed, the ... Let me just say, firstly, how that system operates. It’s the “to talk” button. Names of hon members appear, and a question is dealt with, because that system is mainly used for questions. It is used also for what we refer to as First Reading Debates on Bills. It’s a procedure that has not been used regularly. This is a debate where you do not have a list of speakers, but members, instead of raising their hands, they would press the “to talk” button. So, it’s used mainly for questions and when you move to the next question, we call it “clear the queue” – the queue is cleared and the names are removed. That may inform why members would want to come and check, but I must say that, Mr Chair, it has ...
Shall I put it, maybe this way? And I hope I will be saying what I want to say. The system has not been questioned before - at least, not that I am aware of. You would have heard members who have queried that: “my gadget is not working”, but the efficacy of the system in the sense of mixing up names, and this and that ... And maybe I should not mention a name because the member happens to be in this room.
There were questions that may have been to the President or Ministers and I happened to be in the House on that day. Then, a Whip of the party concerned comes to me and says, but the hon so-and-so has pressed this button. I say to the member, look, indeed, he did but he is number 10 on the list, as a member of the majority party. And I asked him to come and check, because the point was really to say the system records the names. So, I am saying it has not really been an issue to the point where the role of the Speaker has been questioned, at least not that I can remember. 

And therefore, my take on the day was that members pressed and the names appeared. You wanted to know who the Speaker was conferring with. She was conferring with me. No, no, no, I can say that because this is at the desk. This is at the Table and the names come through the Table and on the Speaker’s side. So, there is a screen on the Speaker’s side and the same screen that is on our side would appear ... the same names that appear in front of us would appear on the Speaker’s side. Of course, we would not expect the Speaker to be counting even beyond four, because the Speaker, in terms of the Rules, she can ask ... she can recognise four, unless she feels that there needs to be a different spread of parties.
But at the Table where a question does arise, we would be able to indicate, especially if the queue has not been cleared yet, that party so-and-so would have asked the question. So, as I say, there is a party, and I will not speak for that party, that sometimes does come and they look. As I say, we don’t really encourage that, because we are there to perform a function for all the members and for all the parties. We don’t fiddle with those things. We don’t ... In fact, even when we do vote and when members wish to come and view the results of the voting, we really would want them to come and view it, because as I say, when the House does things, those things have to pass constitutional scrutiny, and therefore we can’t fiddle with them. We are officers of the House, and there would be no reason to fiddle with them, in fact. So, members can always come and check, but our trust and our hope is that members would get to a point if they don’t ... if they are not there yet, where they would understand that our role ... we are there as public servants to serve the members.
So, the Speaker did not examine the equipment after that, to answer you, hon member - I am sorry for the long-winded answer - precisely, because it was not felt that the equipment was defective at the time. But we would always encourage members where their systems are not working to please report those so that they can be fixed. Thank you.






The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay thank you. Can we give hon Lotriet to pose a question?

Dr
 A LOTRIET: Thank you Chairperson. My first question also relates to the matter of the equipment and I just want to confirm that even though you said in your evidence that this issue is up to the Speaker or she does have the right to decide which of the names appearing she takes to answer the questions. She is not obliged to follow the order as it is given on the screen. So I just want you to confirm that.

Secondly, through you Chair, you will recall Mr Xaso that you identified 20 members of the EFF in the video clip where we paused for quite some time on the one shot of the still. Were there only 20 members? We can also look at the clip again if you want to, if it is possible. Were there only 20 members or were they more? If they were more, in terms of your knowledge of the rules, where they in contempt of the Speaker by not leaving the House at that particular point? Thank you.

MR
 M XASO: Thank you, hon Lotriet. Chair, I spoke to the issue of discretion. If hon members read this it would speak to that as well, and the point that I was making there was that firstly, I made the point that there was once a time when members would raise their hands and then the Speaker would decide whom to take. Then the system was introduced to have the names to appear. The Speaker or Presiding Officer would use discretion obviously guided by the names that appear.

I gave one example for instance that it could very well happen because with this system, when you press first, your name appears first. That would have three members from the same party appearing as number one, two, three, apart from the question now, and then you have the rest of the members, appearing as five, six, seven, eight and ten. So my understanding is that where it is reasonable not to take the names that are the first four, and where it is going to make sense, to ensure a fair spread of opportunities, the Speaker will exercise her discretion.

So discretion would always be there and I’m sure there will be a basis for the Presiding Officer to exercise that discretion. But the system is meant to guide the Presiding Officer. 

There were obviously more than the members that I identified with a great deal of difficulty; that is why it took that long because I could not just assume that you have these names therefore they are those members. I could not just assume that because this member happens to have this particular height and therefore it happens to be member so and so.

I had to – even though I thought that was Mr Gardee, the hon Gardee, it was important for me to see the face of the hon Gardee and identify him. So, there were more members in the House but it is my understanding that the members that when the names were identified they were the names that – the faces that could be identified on the screen, only in the video. But as members would have seen there were more members on the screen.

You have asked hon member if they were in contempt of the Speaker? It is for this committee to decide that. It is not for me hon member. All I can say is that there was a break – a suspension of proceedings and the intention was for members to move out or to be removed as it says in the Hansard, but it is ... my apologies ... and forgive me, it is for yourselves to decide whether those members were in contempt of Parliament or not. I would not want to venture on an opinion there.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you very much. Hon Bongo!
Mr
 B T BONGO: Thanks Chair. Mr Xaso, on page 28 of B, Mr N F SHIVAMBU says that really we have dealt with the issues of rules. We have that book as well. We know those things there. I think we have already accepted that by those things he is referring to the Rules Book. So you will not differ with me. You will agree with me that the members who are charged have sufficient knowledge about the rules, by their own accepting, that they have those things. They have the rules. So you will not differ with me. You will actually agree with me that they can’t plead that they are only four months twenty days...

Mr
 A M MATLHOKO: On a point on order, this is a leading question. We need to... clarity, we need to... you see now, you see now, the issue of biases comes in here. [Interjections.]

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Order, order, hon members!
Mr A M MATLHOKO: The issue of biases comes in here because this question is a leading question. [Interjections.]

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Order, hon members! Order hon member, unless if you are raising a point of order. Are you raising a point of order? Press the thing. [Laughter.]

Mrs
 M R M MOTHAPO: Hon Chairperson, I’m a bit puzzled because the hon Twala is not a member of this committee but he is the one who keeps on talking while advising apparently the hon...

Mr A M MATLHOKO: He doesn’t advise me; he doesn’t advise me.

Mrs M R M MOTHAPO: No, it is.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): All right, hon members I think hon Twala has been advised that he cannot participate in here and if that is the case I think he must cease from continuing to do that. I think in this House now, we have you and hon Mthembu who are actually not supposed to be participating and are supposed to be keeping yourself quite and just observing what happens. 
Mr
 A M MATLHOKO: So I’m still at that point of order, thank you for that.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you very much.

Mr A M MATLHOKO: I think the hon member there is not seeking clarity or asking a question; he is leading the witness to ... point of orders.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Matlhoko, get ... [Interjections.]

Mr B T BONGO: On a point of order, we can’t ... inaudible ... you are a member crossing your own lines... inaudible.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Yes, just before I make a ruling, can I hear from you.

Mr
 M S BOOI: No, no Chair, I say on a point of order that when he was asking the question of security none of us stopped him but he continuously reflected on that question, taking it also from the Hansard. The hon member here is reflecting on what is in the Hansard. What is the difference then from what he is saying; why does he says that he is leading a question. You must not mislead us here. We know what we are talking.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you, for the point of orders. Hon Matlhoko, I think the evidence that we are dealing with is based on the audio visual as well as the transcript of the Hansard. The matter that is being raised is in those two, and which has actually been led through Mr Xaso. If there is anything, out of that then, I think there will be a need for you to intervene. But for now, it is the evidence that has been led and presented to members, captured in the audio visual as well as the transcript. I don’t think there is anything out of order on that one. Can we allow the hon Bongo just to complete the question?
Mr
 M A MNCWANGO: Chair, on a point of order, I also personally have a problem with the formulation of the question, probably not with the content but the formulation. If the member of this committee is asking a witness to agree with him or her, then that is problematic.

Mr
 M S BOOI: Chairperson, you see, we have been quite patient, but I do think that what is in the Rule on page 145, No 7 speaks about the hearing and we are in that ambit. And when we wanted to get more clarities or how do we deal with clarities, those same members were not willing to engage with us. So I don’t understand, and I’m raising it because when I was doing the 20 years, and when he was doing the 20 years he kept on saying that we are out of order but he could be given a long time to narrate his own stories of life. It is not correct Chair. [Interjections.]





The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Okay, hon members, I think I need to redirect yourselves because you have been behaving very well since Tuesday as well as this morning. I really believe that people out there, in the public, as they were watching you are very grateful that you are actually representing them properly. And now just about three minutes or so before adjournment we then engage in some gymnastics which are not going to assist us. I, therefore, would really persuade you to simply allow hon Bongo to complete so that we can adjourn, if you are tired. I would really request that we do so. Can we allow hon Bongo to continue?

Mr
 B T BONGO: Yes, the first question is as I put it, Chair. I think he got it well. But just to allay the fears of Mr Mncwango, I am also a lawyer and so I know how to ask questions. What would be your comment regarding the adjournment in terms of section 56? I hold the view that it was an appropriate step that the Speaker has taken. So, I want your comment. Thank you.

Mr
 M XASO: Hon Chair, with regard to the first question, with all respect to the hon member, it appears to me that in terms of the words that are reflected here, the Hansard insert, on what hon Shivambu is referring to, is clear. If you permit me, Mr Chair and hon Bongo, and as the Chair forces me, I request not to venture an opinion on that. Secondly, it is my understanding that the Speaker made a determination to suspend the sitting in terms of Rule 56 after taking into account the circumstances in the House. I have no reason to believe that the Speaker took a wrong decision.


Mr
 S ESAU: Chairperson, on a point of order: Was there any consultation at that time there was a suspension ... [Interjections.]

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Let me just get this right. You can’t ... 



Mr
 S ESAU: No, I just want to add to the answer because ... 

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Esau, you raised a hand and I have put your name on the list that you will be coming to speak. If you would like to repeat that then you will just do so. But to call a point of order to a witness ... I am not sure whether that is correct. Shouldn’t we allow him to complete the answer and if you are not satisfied ... [Interjections.]

Mr
 S ESAU: No, the reason why I am raising it it’s because the witness has previously answered to a similar question and that there were Chief Whips that were consulted before a decision was made.

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): 
I would have loved to allow him just to complete the answer and if there is anything that any member wants to raise then you can do so.
Mr
 B T BONGO: Chair, I am rising on a point of order: I want your ruling on this one. The hon member, Esau, has not been here since Tuesday. So, if he comes just on the last day when we are dealing with the witness before us and wants to venture into asking questions, I think he is doing a disservice to this hearing. He must just keep quite as he just came few minutes before this time ... [Interjections.] 

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon members, while we would have loved that all members of this committee to have been with us right from the beginning up to the end, but I think that doesn’t really disqualify a permanent or a main member - even if he comes a day or two days later - to participate during the committee meeting. He should be allowed to participate fully. I think he has a right to participate, hon Bongo. And then, of course, it is up to the hon member to ensure that he or she doesn’t embarrass himself or herself on matters that may have been discussed before he arrives. It is up to him or her to ensure that he doesn’t find himself in that situation. But we cannot bar the member from participating. And therefore I would say that he is allowed to participate. He raised his hand; he is on the list and will have an opportunity to speak.



Mr
 B T BONGO: I accept, Chair.

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Thank you very much.

An HON MEMBER: That’s threatening members.

Mr
 M XASO: Chair, I am happy to clarify the point raised by the hon member. Hon Bongo is asking about the suspension at 14:58 and the invoking of Rule 56. The hon member is referring to the adjournment at 16:17 where I said, as the Speaker had indicated in Hansard, there had been consultations when the House adjourned at 16:17. With your permission Chair, I would to check with the hon member if I have responded to his point of clarification.

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Don’t venture into that one. If the member is aggrieved, he will raise a hand and do so. Hon members, let me just indicate that in terms of our programme we have scheduled our sitting to end at 17:00. But today, because we wanted to give members an opportunity to actually raise these questions, we have tried to make an arrangement for transport so that the 17:00 or 17:15 buses do not become an issue that hinders your work. 

The members on my list who want to speak are as follows: Hon Booi, hon Mncwango, hon Matlhoko and hon Esau. And then now I must also add the following members who want to speak: hon Filtane, hon Kilian, hon Mdakane and hon Mothapo. I think the issue of time is in your hands. Can we then now give hon Booi an opportunity to ... unless if he is covered.

Mr
 M S BOOI: I got it all, Chair.

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): You got it all. Thank you very much for your progressiveness.

Mr
 M A MNCWANGO: Chairman, part of what actually I wanted to ask had been covered by speakers before me, safe to say that, I would like to predicate my question to Mr Xaso by saying that the core function of Parliament is, amongst other things, to hold the executive accountable. That is actually our most important job to do here. And part of the instruments that we have to get the executive to account is the Questions that we ask members of the executive, and that includes the President. 

Now earlier on, yesterday, you actually told us that the six Questions that are asked to the President per Question Day – and this happen ones per term. And I started calculating: Six Questions multiplied by a number of terms and it gave me something like 20 Questions, or so, plus four supplementary Questions. And if you actually marry that with another constitutional provision, that of the right of members to the freedom of speech and debate which is guaranteed in the Constitution, now you also juxtapose that with the powers that Presiding Officers have in terms of the Rules – powers, in some instance, that allow Presiding Officers to curtail those rights of members to freedom of speech and debate. 

What sorts of safeguards are there to ensure that there is, indeed, no abuse of these powers given to Presiding Officers in terms of the Rules, which actually disadvantages members from exercising their constitutional mandate? The last one is ... I am asking this question because if you look at the Hansard here, I counted the number of times that some of the members had actually asked for a point of order and were ignored. In some instances some of the accused actually even asked to address the Speaker, but were ignored. So, what kind of safeguards are there in the Rules ... [Interjections.]

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Mncwango, there is a point of order that is raised. I know that you are almost 20 years old in this Parliament with hon Booi ... [Interjections.]

Mr
 M S BOOI: Chair, on a point of order: No, but I am trying to understand. He kept on saying that we should not venture, as people who are jurist, to start wanting to lead, trying to find solu ... and enter into the debate. But he is opening us up and beginning to say there have been points of orders. It is the nature of his question that is beginning to give us problems. 

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Okay, hon Mncwango can you try to desist from what you were actually advancing initially so that we just simply speak to the evidence that has been led to us, of course, just remembering the question that you had a problem with of the formulations. You can continue.


Mr
 M A MNCWANGO: Chairman, my question actually revolves around the issue of safeguards in the Rules. And I just want to say, in conclusion, that I am beginning to have concerns that if we ask these questions, as members, we should never forget that we are actually here to objectively listen to whatever evidence. And we should never forget that this process is taking place still under a cloud that has not been dealt with. I don’t want to get into that. But we should desist from the temptation which could actually give credence to that kind of cloud I am talking about.

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Hon Mncwango, just assist us. Complete your question so that we don’t necessarily go to those other things. I think we may reserve them for the deliberations ... [Interjections.]

Mr
 M A MNCWANGO: Just the safeguard, Mr Chairman, that is within the Rules to ensure that the Presiding Officers do not actually abuse the powers that are afforded to them in terms of the Rules to deny people an opportunity to exercise or engage in a free and fair kind of debate which will enable them to exercise their duty to hold the executive accountable.

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Shouldn’t we allow Mr Xaso to respond to what he can respond and if there is anything that he cannot, I think he should be capable to say he can’t venture into anything.

Mr
 M XASO: Mr Chairman, thank you. The Constitution ... [Interjections.]

The
 CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): It looks like there is a point ... 

Mr
 M S BOOI: It’ll need evidence, Chairperson, for a real answer. I do, however, think that we are becoming unfair to him, because he is not here to answer broader political questions. Those questions will be debated by the team once we have closed ourselves somewhere. At the moment we are dealing with evidence ... [Interjections.] 







The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Shouldn’t we allow Mr Xaso to respond to what he can respond and, if there is anything that he cannot, I think he should be capable to say, he can’t venture into anything. Mr Xaso? 

M
r M XASO: Mr Chairman, thank you. The Constitution...

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): It looks like there is a point... Yes.

Mr
 M R MDAKANE: [Inaudible.] ... I do however think that we are becoming unfair to him and then... because he is not here to answer broader political questions. Those questions will be debated by the team once we have closed ourselves somewhere. At the moment we are dealing with evidence. [Interjections.] 
I’m still... I’m still on the...

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): I think hon Matlhoko is raising a point of order.

Mr
 A M MATLHOKO: You see...

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Shouldn’t I go back to Mr Xaso to actually complete... [Inaudible.]

Mr
 A M MATLHOKO: My point of order is that now the committee clearly lost direction because, if the people who supposed to judge on the evidence... we are continually calling each other to order because of our political interest. Then it is going to give this committee...

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Alright, okay!

Mr
 A M MATLHOKO: No! No! I’m not out of order; you can call ... [Inaudible.] 

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Ok, hon Matlhoko that is why I was requesting to go back to Mr Xaso. I think like as I have said, hon members, that you behaved very well, but I think, since morning, I think those members that have called points of order, more than anybody else, they know themselves and, I think, if they could assist the committee to continue rather than making points of order to be our main activity when it is not our main activity. Can I request Mr Xaso to respond to what he can respond. What he cannot respond then he must leave it as such or indicate if ever there is any recourse that a member may seek to go and find a response to it.

But, as hon Mdakane has just indicated, you are going to have an opportunity to deliberate among yourself and I can bet that, if you want to, you can start attending some gym and make sure that, on that day, you are fit enough to actually do the necessary gymnastics so that the report that comes here, then it is a properly processed report that has been deliberated upon by members. Mr Xaso?

Mr M XASO: Thank you, hon Chairman and thanks to hon Mncwango for the question. Section 58... let me start with section 57 of the Constitution, provides that the National Assembly may determine and control its internal arrangements, proceedings and procedures and make Rules and orders concerning its business with due regard to representative and participatory democracy, accountability, transparency and public involvement.

So, my first part of response, hon Mncwango, would be to say that in the event that members are of the view that the Rules are inadequate or processes are in adequate, it is within your powers as Members of Parliament to propose processes for the review of such processes. And I indicated earlier that there is Rules review process that is underway. I would really encourage hon members to utilise that process. I’m looking for a better word that would put more emphasis... but to seize the opportunity of this process of the Rules review and make the kind of interventions that hon members think are warranted in terms of the Rules and the application of the Rules.

Now, you also have the Rules Committee that is supposed to deal with matters that have to do with the Rules. I indicated earlier that the Chief Whip’s forum has on its agenda matters of the House. It has been indicated to me that it’s going to discuss a range of issues that pertain to House business. That is another forum, and I would really encourage hon members to utilise that platform. Possible things that emanate from the Chief Whip’s forum will get to the Rules Committee. And again, members have recourse in terms of... if a member has a difficulty with the principle of a ruling in the House, that can be raised again in the Rules Committee for that matter to be dealt with and a matter can ask that it be dealt with as a matter of urgency so that there is a conclusion to the issue.

Hon members can ask the Speaker as the Chairperson of the Rules Committee to ensure that these things... the Rules Committee sits as often as there are issues that need to be dealt with that are raised by members. All I am saying is that there are platforms and I am not sure that they are being adequately utilised currently within Parliament to raise some of this issues as Parliament evolves.

But the point I wanted to make is that the Constitution grants freedom of speech in the Assembly and in its committees and the Constitution subjects that freedom of speech to the Rules and orders, that is Section 58(1)(a)... to the Rules and orders. And therefore, I think, hon member, perhaps, those are the safeguards and if the safeguards are not... members feel that they are not adequate maybe they should raise the issues so that the appropriate structures can deal with those issues if they feel that there are issues that need to be safeguarded as far as the Presiding Officers deal with issues in the House. That is really the view that I would express there, hon member.

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Thank you. Can we ask whether hon Matlhoko ... yes... and then to pose a question.

Mr
 A M MATLHOKO: Yes, of course, Chairperson. I have got three questions to ask. One, in one of the video clips you identified yourself amongst Members of Parliament and other members of the executive. I just want you to shed light on what was your role in that discussion. Number two, as a Secretary, can you shed light with us that who compiled the charges and on whose brief and why is there inconsistency in the application of the Rules referring to charge 7 of the 6 members –  if I’m correct in numbers – charge 3 and charge 1. And the last question is for interest sake, are you affiliated to any political party?

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Hon Matlhoko, hon Matlhoko, remember that Mr Xaso has been called as a witness on a hearing and, therefore, the charges cannot be a product of the witness. He has been called to give evidence.

Mr
 A M MATLHOKO: Ok.

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Yes, and then I think he needs to protected on that score. And then... yes, just be reminded of that, that he has been called as a witness.  

Mr
 A M MATLHOKO: oh, okay. Let me finish up. On the very same... the second question which I posed said the charges were not applied consistently. Earlier you said the Speaker was referring to members of the EFF. According to the parliamentary records, the members of the EFF who attended that meeting were 25. Was that selective to only refer to 20 and not 25? Thank you.

The CHAIRPERSON OF THE POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Mr Xaso.







Mr
 M XASO: Thank you, hon Chairman, and thanks to the hon member. Mr Chair, on the one question about my affiliation, I would invite the hon member, if he so wishes, to do a research on me and search my affiliation. I am here to talk about the Rules and not my political affiliation. 

On the issue of what was discussed … Hon member will remember that in the picture I pointed to the Acting Secretary to Parliament and the Acting Deputy Secretary to Parliament. And there were other members. There was also the Speaker and the presiding officers. Not too far from where we were, there was also the hon Mulder in the vicinity. My recollection, Mr Chair, is that it was a point where feedback was coming through on the consultations that were happening among parties, and I think the Minister of State Security would have been part of that group. Earlier on, the Minister of State Security, Minister Cwele, would have been in a conversation with hon Malema and hon Shivambu. So, my recollection is that it was a point where feedback was being received on consultations that were undertaken. 

Of course, the Acting Secretary to Parliament is my boss, the Acting Deputy Secretary to Parliament is also my boss. So, I was also in part listening to my bosses in terms of the consultations that were happening. And as Secretary to the House, I needed to know the next step that would be followed so that I can give the directive for the ringing of the bells to ensure that the House is able to reconvene. So, that would be my response there.

The Chair has pronounced on the issue of the charges that I am a witness here, and the Chair would respond to the matter of the charges. 

I’ve dealt with the issue of political affiliation and invited the member to conduct a search if he is interested to establish my political inclinations, and I wish the member success. [Laughter.]

The
 CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Order! Order, hon members. On the floor is Mr Xaso.

Mr M XASO: Members of the EFF - I think I have responded to the question earlier on when it was asked by hon Lotriet. The Speaker referred the matter to the committee, and the Speaker referred 20 names to the committee. Of course there were about 24 or 25 names. When I was responding to hon Lotriet … I identified the 20 names with a great deal of difficulty as well. But I had to ensure when I was identifying them here that the correct names were identified. But the Speaker referred 20 names. And hon Chair, again, as you said correctly earlier, I’m here as a witness.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Thank you very much. After defending hon Essau, now it is an opportunity for him to feel part of this hearing and pose a question.

Mr
 S ESSAU: Hon Chair, I will hold on to my questions. I will deal with this tomorrow, Chair.

THE CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B MAshile): Thank you very much, and get ready for the deliberations. 

Can we then ask for hon Filtane.

Mr
 M L W FILTANE: Thanks, Chair. First is a follow-up question, still around the equipment. You said that the list gets deleted - something to that effect. I may be technically inaccurate here. Does it get totally obliterated or does it get saved somewhere? If it gets totally obliterated, it is not safe. We are running a huge risk here. 

The main question is when the Speaker has to use her discretion, the example you gave … Let’s say there is about three or four members of the same party who are vying for an opportunity to speak, whether it is a follow-up question or whatever - let’s talk in the context of a follow-up question this time around - does she consider just numbers as in saying there are so many from this party and then decide on the basis of trying to spread the opportunity to speak or does she consider in context as to say the main question actually comes from party A, and therefore, I have a moral obligation to prioritise members of party A? I hope you understand me. Does she then say there are so many people who are vying for an opportunity for supplementary question or does she say this question is actually owned by a certain party? What consideration does she factor into her thought processes?

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Can we get Mr Xaso to deal with that question?

MR
 M XASO: Mr Chairman, with regard to Speakers’ Lists - I will come to the specific question because Speakers’ Lists are a more structured process where names are received, compiled and then loaded into the system. The system saves it, and I’m talking about debates. But when it gets to the request-to-speak process, my understanding is that the system doesn’t save it. It has not been necessary before to go back to those names. But I will check with our Information Technology department whether the information gets stored somewhere within the system or not. I will check that as I don’t have the information now.

Of course, the matter of discretion … I was just checking the meaning of discretion - the freedom to decide what should be done in a particular situation. It gives synonyms as option, judgement and others. I can’t really say what is considered, except that my experience has been that, for instance, the party that would have asked the main question would get the first opportunity for a supplementary question. That’s what happens. But I have seen in other instances where the party would get an opportunity, and a member of the same party would still be up on the list asking a supplementary question. Sometimes there is a huge demand for supplementary questions, and other times there is less demand for supplementary questions. So, there have been instances, for instance, where the same member would get an opportunity more than once to ask a supplementary question because there is not a lot of demand for opportunities. So, that has happened. Sometimes you get up to three supplementary questions and there is no other member who wishes to ask a supplementary question.

But generally or ordinarily, because this is a multiparty forum, the presiding officer would seek to ensure a form of spread of parties where there is reason to believe that the names that are number one to four do not serve that purpose. Thank you, hon Chair.
The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Thank you very much. And then we have hon Kilian on the line.

Mrs
 J D KILIAN: Chairperson, can I perhaps ask Mr Xaso ... He has referred to the number of members in the EFF who have been charged, and I just want further clarity if my understanding is correct. In terms of the Rules - well it’s part seven, Powers and Privileges Committee. It speaks in 194 of the Speaker referring a matter. Now, the functions are listed in 194, and there is a broad mandate that emanates from the Powers and Privileges Act, as I understand it. Would Mr Xaso describe the letter of referral dated 26 August 2014 in which the 20 names were mentioned as the specific mandate by the Speaker for this particular exercise - for the disturbance that occurred on the 21 August. Thank you, Chair. 

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: I hope you have accessed that specific reference, Mr Xaso.

Mr
 M XASO: Hon Chair, the reference as I understand the member to be referring to … The committee must consider any matter referred to it by the Speaker relating to the issue of contempt. That is my understanding. The Speaker has referred the matter to this committee, and the committee is busy considering that matter – the contents of the referral by the hon Speaker. I am not sure if I am answering the hon member.

Mrs J D KILIAN: Can I just make a follow up.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Just clarity here.

Mrs
 J D KILIAN: On this one. Does he read anywhere in the Rules or in the Act that this committee would have the prerogative to expand this specific referral to include more members or is it only the Speaker that can refer a matter upon which this committee should act?

Mr M XASO: Chair, that would require a considered response from my side. I don’t want to venture a response in that manner. I have to be careful in terms of ... because I view this to be ... in my space I give advice. So, immediately when a question like this rises - it is advice, advice. Before I give advice, I must check all the facts. If the Chair allows me, I am not in a position to respond to that. Perhaps maybe for this  - because of this committee - I may not even be qualified to do that. Maybe the officers assigned to the committee can advise on that matter, not myself.

Mrs
 J D KILIAN: Thank you, Chairperson, I accept that.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Okay, I think that the response has been clarified. Now, on the list I have hon Mdakane and also hon Mothapo. Can you take us, whoever is ready. Proceed.

Mrs
 M R M MOTHAPO: Thank you, Chairperson. Through you, Chairperson, with Mr Xaso’s vast experience ... Am I audible?

The CHAIRPESON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITEE: Yes.

Mrs
 M R M MOTHAPO: Okay, thank you. May he kindly unpack and elaborate on Rules 49 and 72 in relation to incidents that took place in the Chamber on the day in question, which is 21 August? Thank you.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITEE: Okay, “sikutholile, Xaso”. [We have found you, Xaso]

Mr M XASO: Yes, hon Chair. Rule 49 says that whenever the Presiding Officer rises during a debate, any member then speaking or offering to speak shall resume his or her seat, and the presiding officer shall be heard without interruption. I had explained earlier in terms of the Guide to Procedure 2004 that when the presiding officer addresses the House, this Rule is applicable. 

Rule 72 says that a member may speak when called upon to do so by the presiding officer or to a point of order. Chair, just a point of clarity on my side, is it the question of the hon member that I must explain these Rules?

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Hon member, can you simply just clarify that.

Mrs
 M R M MOTHAPO: Thank you, hon Chairperson. I refer to these Rules because now and then Mr Xaso referred to them in relation to the incident which took place on 21 August. So, I wanted him to elaborate on that visa-á-vis that incident of 21 August. Thank you.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Okay, I’m sure it is understood.

Mr M XASO: Hon Chair, without going back to maybe everything that I said before, Rule 49 is basically about when the Speaker addresses the House, that members then speaking or offering to speak should resume their places, and the Speaker shall be heard without interruption. So, in a sitting of the House, that’s how it would be applicable. And that when the Speaker rises to address the House, members must assume their places. And that would have been the case even on 21 August, Ma’am. And also that members who are offering to speak should be recognised – I think it says … - may speak when called upon to do so by the presiding officer or to a point of order. And hon Lotriet had raised an issue around the points of order, and I explained my understanding about how that matter applies and may have been applied on the day – on 21 August.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: I hope that hon Mdakane is not going to say he is covered.

Mr
 M R MDAKANE: In fact I am so tempted to say that I am covered. But a point that I wanted just to raise is a small point. Some of the points really, Chair, have been covered by my colleagues when they were raising the issues. One issue that I just wanted to raise to Mr Xaso is just his understanding of the importance of - I don’t want to call it discipline in the House – the appropriate conduct of Members of Parliament and whether the House does not afford them to discharge their responsibilities. I think it’s important for what his understanding of that is because we can then discuss, I guess, in our retreat as a panel after we have done some of those issues. 

But I wanted, Chair, also to submit that I really think that we have by and large exhausted the questions, except that what is left really is the discussion of the panel to try to persuade each other on some of the issues that you have raised. Even hon Matlhoko is almost agreeing now. And it’s for the first time that he is supporting the view that we are expressing [Laughter.] It makes me convinced that we have really exhausted the questions that were directed to Mr Xaso. I really think, Chair, that if it’s possible, maybe you should really agree that we have exhausted them. Otherwise we may end up with questions that … Many of them have in fact been answered while we were speaking. You may then be tempted to raise other questions - even some questions that are political in nature - that are very difficult for him. It’s one of the reasons why he was raising the issue that he is advising the principals. There will be issues that he cannot comment on because he is advising the principals. 

But I was just raising the importance of conduct of members in the House for them to discharge their responsibilities as Members of Parliament because there has always been an issue about hon Members of Parliament. I thought that “hon Members of Parliament” was meant for a certain conduct for people when they are in the House in order for them to do the work that they are expected to do. If you want to comment, you can comment; if you don’t, I will accept that and propose that we move.

The CHAIRPERSON
 OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE: Okay, Mr Xaso; a very soft question. [Laughter.]

Mr
 M XASO: Chair, with you permission, I mean all I can really do is to read from page 152 of the Guide to Procedure 2004 instead of venturing my own opinions, where it says:

The underlying principle is that of showing respect to the House and to other members. Conduct should not cause a disruption to proceedings.

If the Chair allows me, I think that is really what my response would be to the hon member.

END OF TAKE

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Okay hon members, I think the hon Matlhoko wanted to break ranks with the hon Mdakane. Do you still maintain?
Mr
 A M MATLHOKO: No, I just want to, maybe to be given a chance to ask my last question for the day. [Laughter.] On page 28 of the Hansard, bundle A on page 28, on that follow-up question, raised by hon Malema. Why was the Speaker asking the President to answer that question? It seems to me, at her own admission, the President did not adequately answer the question. Then, the President down there said, I have answered, I have answered, on page 28.

So I am asking that, to maybe say, why the Speaker called? As the Presiding Officer, she said, “hon President, please answer the question.” Then on her admission, the President did not adequately answer the question posed.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Mr Xaso.

Mr M XASO: Hon member, hon Chairperson, the hon members would note that after the President’s response to the supplementary question by the hon Malema, then the Speaker says, “the hon Holomisa”, and then there is their interventions in between which include hon Dlamini-Dubazana, hon Ndlozi and the hon Shivambu. 

The President has already answered. The only thing I can read here is that the interventions that happened were such that the Speaker could not recall immediately that there was a response. That is why the President is saying, “I have answered”, because in terms of processing and procedures for questions, you take a supplementary, take a response and take another supplementary. So that is my explanation, Mr Chairman.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Thank you very much. It looked like hon Mncwango wanted to follow the route of hon Matlhoko.
Mr
 M A MNCWANGO: ... packing my papers ... I will not bother you. My last one, Mr Xaso, I don’t think it is going to be a question, I’m just... you may make a response if you like. It is also on page 29, the very last page, 29 of bundle A - that is your Hansard - which says, and the Speaker says, “hon Shivambu”, and that is very early in the process. I mean, very early in the process and she says: “I will throw you out of the House. I will throw you out of the House if you don’t listen.” 

Probably it is an unfair question to be asked to you because you did not actually say these things. But it would appear that already there was a fair amount of agitation here on the part of the Presiding Officer against certain members or this particular member. Anyone who reads this could easily construe it as a threat. Is there anything that you can say? What would be your ... you are free not to say anything, I mean, what would you say to that?

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile):  Mr Xaso, I think you have been given two options by the person that asked the question. You are at liberty to choose one.
Mr M XASO: Let me choose the latter.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): The latter?
Mr M XASO: ‘Ja.’

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr L B Mashile): Okay, he has chosen not to comment on that. Hon members, it looks like we have exhausted all the questions that you wanted to pose to the witness that we have in front of us, and we really should thank the availability of the witness to be part of this hearing. I now want to recognise ... [Interjections.] ... yes, I just want to ... [Interjections.] ... yes, I just want to recognise Mr Van Voore whether he has any comment that he needs to make. Thank you very much.

Mr R VAN VOORE: Thank you, Mr Chairman I have no questions arising out of the supplementary questions and the debate that Mr Xaso has been engaged in, except also to admire. Thanks to Mr Xaso for assisting these proceedings in coming to give evidence here.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Thank you very much and I hope that also our witness maybe having a comment or anything to say to this committee for having requested him and complied and also we having dealt with him in a humane manner and surely maybe having a comment. Mr Xaso.
Mr M XASO: Hon Chair, I just wanted to really thank you and the committee. I trust that my inputs, the committee will find that they would have been useful in terms of clarifying some procedures and the rules. But, lastly, Chair, I take it that I will not be required tomorrow because I was due to travel. So, I just want to make sure that I don’t need to be here tomorrow, that I have finished the part that you required of me in these proceeding.

The CHAIRPERSON OF POWERS, PRIVILEGES AND IMMUNITIES COMMITTEE (Mr B L Mashile): Okay, I think that we should again still thank the witness for having performed the duties that we requested him to do, and he has indicated. We also, on behalf of the committee feel that the contributions you have made as a witness will add value to our discussions for us to be able to reach meaningful conclusions on this particular matter that relates to the functioning of Parliament. 

Hon members ... [Interjections.] ... yes, I have just been reminded to say that you are now released. You may leave the hearing and everything for the best from this moment onwards. Hon members, you will be aware that this hearing has proceeded with its business in terms of item 8 of the Schedule to the NA Rules. As such, none of the charged members are present to present evidence or to call any witness or to cross question the witness that has been called by the Initiator. We are still awaiting the letter of apology and a doctor’s certificate from hon Moonsamy as promised by hon J S Malema. I have requested hon Moonsamy to provide the committee with this information.

I will therefore suggest that we suspend proceedings until Wednesday next week at 9:00 at the venue to be confirmed on Monday. Nine o’clock yes, at the venue to be confirmed on Monday the 13th October, to allow hon Moonsamy to provide us with that information and also for the Initiator to compose his address in terms of item 5 of the Schedule to the Rules of this House. On that score, hon members, we have come to the end of this engagement today of this hearing today and then until next week on Wednesday. 

This hearing is adjourned. Thank you very much hon members.
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