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Introduction

The Shukumisa Campaign is a coalition of 45 organisations working across the nine provinces to prevent and address sexual offences. The organisations in the Campaign provide counselling, court support, training to service providers, legal services, research and advocacy in the area of sexual offences. We therefore have a strong interest in the development and implementation of the law, policies and services in relation to sexual offences. 

Shukumisa Members have been involved in providing services at Sexual Offences Courts (SOCs) or to survivors engaged at those courts since their inception. The campaign has lobbied consistently for the establishment and maintenance of effective SOCs.
This paper is adapted from the Shukumisa submission that was made to the Portfolio Committee on Justice and Constitutional Development in April 2013 which dealt with the reinstatement of SOCs, and from the Implementation brief on the Management of child sexual offences in courts: failing systems, broken promises of Resources Aimed at the Prevention of Child Abuse and Neglect, a member organisation of Shukumisa. 

The policy framework and developments in sexual offences management and convictions
The South African legal and policy framework to promote access to justice in sexual offences is relatively strong. Chief among these is the Criminal Law [Sexual Offences and Related Matters] Amendment Act of 2007 (SOA) and the National Policy Framework for the Management of Sexual Offences (NPF) that was developed, albeit five years late, in compliance with the Act. The SOA, provides for the development of policy directives for different stakeholders in the criminal justice system, including the Department of Justice and Constitutional Development, the National Prosecuting Authority (NPA), the South African Police Service and the Department of Health. Notwithstanding these, implementation of the Act and the associated policies to realise the objective to ‘afford complainants of sexual offences the maximum and least traumatising protection that the law can provide’, remains a challenge.
 The provision of good quality prosecutions, effective investigations and realising a protective court environment is erratic with standards and practices varying considerably across different courts and jurisdictions. Alarming numbers of people who’ve experienced sexual violence, continue to be exposed to avoidable distress and trauma while negotiating the course of the criminal justice process.

In January 2014 the Judicial Matters Second Amendment Act of 2013 was promulgated. This establishes a legal framework for Sexual Offences Courts (SOCs).
 At a minimum, this new law safeguards the future existence of these courts, to which, historically the state has taken an ‘on-again, off-again’ approach. However, the Act is relatively weak because it does not mandate that these courts must be established, or include provisioning clauses, which would require the Department to allocate funds for their establishment and effective functioning. The Act has also been critiqued for failing to provide adequate direction to the DoJCD regarding the pace of roll out of the courts, and for not including minimum standards for resourcing and practices of these courts. This level of detail, according to the Act, may be contained in regulations. However, the Act does not mandate the Minister to develop these regulations and as such it is currently unknown if and when these will be developed, let alone what their content might be.
 Thus analysis of the new law in terms of its drafting, indicates that it is weakly formulated from an implementation perspective. The effective or weak implementation of the Act lies at the discretion of the Minister of Justice, as has been the case in terms of these courts until this point. 

Prior to the development of the legislation for the SOCs, the Minister of Justice and Constitutional Development established a Ministerial Advisory Task Team on the Adjudication of Sexual Offence Matters (MATTSO). The MATTSO comprised a range of stakeholders from government and academic institutions that undertook a thorough investigation into the possible re-establishment of SOCs. This included examining international frameworks and practice, auditing existing court services for sexual offences in South Africa and analysing a wealth of research into the effectiveness and weaknesses of court services for sexual offences. In their report, issued in August 2013, the MATTSO strongly recommend the re-establishment of SOCs in South Africa and includes a range of detailed recommendations to improve the management of sexual offences at court.
 Most of the MATTSO report recommendations are consistent with many of the recommendations made in a submission to parliament in April 2013 by the Shukumisa Campaign.
 

The MATTSO report does not have policy status, however it indicates that Government, and in particular the DoJCD, are aware of what the issues are and what is required to address the challenges in the system. As with many policy statements and government documents, their existence does not mean that they will be implemented, however this report provides an important tool with which to advocate for advances in the implementation of the existing framework to promote increased protection and improved prosecution in sexual offences cases. 

Interventions to improve access to justice for sexual offence complainants, such as the establishment of SOCs, led to improvements in the management of these matters and greater protection of complainant’s rights, however the lack of political commitment to ongoing investment, resulted in reversals of gains in the standards in many courts. Although the new Act for SOC’s has now been passed and the MATTSO report finalized, the impact of these, is yet to be seen. 

Based on available data, it is difficult to see improvements in the conviction rates in sexual offences over the past fourteen years. Analysis of South African Police Service reporting rates and National Prosecuting Authority conviction rates for the 2011/2012 and 2012/2013 reporting periods reveals conviction rates (cases reported in that year compared to convictions in that same year) of around 7% for all sexual offences.
  While this manner of calculating conviction rates is not accurate, it provides a fair estimation of what the actual rate might be. A study published in 2000 that tracked cases from reporting to conviction and counted the actual convictions found that the conviction rate in rape cases was 7%, made up of a 9% conviction rate in rape matters involving children and 5% for cases where the complainant was an adult.

Case-tracking research on conviction rates conducted more recently in smaller jurisdictions show extremely low conviction rates. A 2003 study in Gauteng found the conviction rate for rape to be 4% of cases reported.
 Another study tracking cases from a single police station found the conviction rate in rape cases against children to be 4.1% and 0.8% for rape of adult women.
 

Another important factor is the category of offences being counted. Previously it was possible to establish the conviction rates for rape specifically. Now departments report on all 59 sexual offences as a single category. Vetten et al’s 2008 study shows that the conviction rate for rape tends to be lower than that for other sexual offences.
 

In addition to this lack of apparent improvement in convictions, Shukumisa members working with adult and child complainants in courts around the country, report that over the past few years, the improvements in the treatment of survivors at by court staff have reversed. General lack of respect for the rights of complainants and poor treatment have reportedly become more widespread with the closure of sexual offences courts.  

The MATTSO model for Sexual Offences Courts

Based on analysis of the blueprints that were developed for SOCs in 2002 and 2005 and informed by the research undertaken, the MATTSO Report has developed a Sexual Offences Court Model that goes further than the original blueprints. This model includes a range of elements and the report provides significant detail regarding the optimum implementation of these.

Infrastructure

The Model requires a courtroom, a separate room for testimony through CCTV and intermediary systems, CCTV equipment, separate waiting rooms for adult and for child witnesses and anatomically detailed dolls.
 

Staff

The Model provides for a presiding officer, interpreter, intermediary, designated clerk, designates social worker, legal aid practitioner and court preparation or victim support officers. Importantly the Model requires that two prosecutors be assigned to each court.
 Although the MATTSO report does specify that prosecutors and magistrates require ‘experience, should have specific training that equips them to work with children, people with mental disabilities and to understand the dynamics of sexual abuse’ it does not specify the length of experience that prosecutors and magistrates should have prior to working with sexual offences.
 
Minimum Training

The Model recognises the importance of quality training programmes for all personnel working in these courts. It sets out the range of issues on which staff must be trained these include training on the SOA and the Victim’s Charter, the trauma related to sexual violence, the effect of testifying in court on victims, communication with children, child development, and working with people with mental disabilities amongst others.

Victim Support

The requirements for victim support contained in the Model include the provision of court preparation programmes for witnesses, information, victim support and a feeding scheme for child witnesses.
 

Data Collection

Finally the model requires a data collection system to enable proper tracking of cases and trends in each court.
 

This Model generally improves on the previous standards set by the blueprints. Primarily in its recognition of the need to improve court responses in matters where the complainant has an intellectual disability; the requirements for anatomically correct dolls and the requirements for effective data collection systems.

Systemic problems with sexual offences prosecutions

The MATTSO model, if implemented in the context of the new law for sexual offences courts and the NPF, and with a few changes, could assist significantly in addressing some of the issues that plague prosecutions in these matters. These include the pervasive exposure of complainants to the accused and their supporters in the court building, the weaknesses in application of protective measures which result in avoidable violations of the rights of complainants in court, excessive delays and postponements and failures of prosecutors and magistrates to intervene when cross examination becomes overly harsh and badgering. In all, these problems amount to significant violations of complainant’s rights to dignity, substantive equality, to freedom and security of the person, and to privacy from the time the time of the first meeting with the prosecutor until the case is finalised. 

The most notable issue in terms of the performance of sexual offences prosecutions across the country is the significant inconsistencies in standards and application across different courts. Depending on which court and the services available there, which prosecutor and which presiding officer is involved in the matter, different standards are applied. While it will be impossible to ensure that every case is handled in the same manner, Shukumisa members working in the system indicate that while there are matters in which the complainant’s rights are protected throughout or at least at some stages of the process, this is inconsistent and for the majority poor service and low levels of protection remains the norm.
 

There are a range of factors to which these inconsistencies in standards can be attributed, these include the absence of or poor quality court preparation; weak management in some courts; the selection of inappropriate and inexperienced prosecutors and magistrates coupled with insufficient training; and the absence of inter-sectoral oversight structures at local level.
 

Taking it forward: Shukumisa Campaign recommendations for policy and implementation

The Shukumisa recommendations in relation to the current context address five areas. These include promoting the MATTSO report model for implementing SOCs; strengthening the standards for levels of experience and qualities of court staff as well as improving the standards for quality training; strengthening the provision of court preparation services; improving the role of civil society organisations (CSOs) in inter-sectoral oversight structures; and resourcing and timeframes for the roll-out of SOCs.
1. The MATTSO report model for SOCs

We support the model for SOCs that is recommended in the MATTSO report. We believe that government must commit through regulations to the recent law providing for SOCs to rolling out these courts in accordance with the model described in that report. However, there are some aspects of the model that must be strengthened.

2. Experience, qualities and training of prosecutors and presiding officers

Not everyone has the temperament to work with survivors of sexual offences. Often secondary victimisation is caused and survivors’ rights are violated because the people responsible are not suited to managing these cases. These cases are complex and often insufficient knowledge of the law and procedures as well as a failure to grasp the emotionally traumatic impact of these experiences on the survivor contributes to these failures of justice. 
We recommend that prosecutors appointed to work with sexual offences must have a minimum of three years prosecution experience. Further magistrates should have at least one year’s experience before being appointed to preside over sexual offences matters.

All staff fulfilling functions relating to sexual offences require competencies that extend beyond legal knowledge and skill. It’s critical to ensure that people appointed to work with sexual offences demonstrate an aptitude to effectively manage these emotionally and technically complex cases. To this end selection criteria must be articulated in the framework.

In addition to the content of the training that must be delivered according to the MATTSO model, the model implemented must ensure that training programmes are conducted by a range of professionals from different disciplines including, lawyers, prosecutors, medical specialists and psychosocial experts. Training programmes must include competency assessments and training of presiding officers must be prioritised. 

3. Court preparation

It is essential that court preparation services are consistently and uniformly provided. Current standards for court preparation provided to sexual offence complainants by the NPA are low. These court preparation officers, receive basic training on court facilities and court procedures, but specialised training in sexual offences, trauma and working with children is mostly absent. We believe that court preparation for sexual offence matters requires similar levels of specialisation as prosecution does.

The NPA report significant strain on their staffing budget.
 In light of this and in light of the fact that there are a number of civil society led, specialised court preparation initiatives which are funded by the Department of Social Development, we recommend greater reliance by the NPA on the provision of specialised court preparation services by CSOs. Growing this sector, with funding from the Department of Social Development, will not only address some of the difficulties imposed by the NPA budget constraints, it will strengthen the psycho-social support provided to sexual offences complainants; another value to providing effective court preparation and psychosocial support for complainants is that it can support the functions of busy court staff and strengthen case outcomes.
4. Inter-sectoral collaboration and strengthening the role of civil society organisations

To strengthen prosecution outcomes and ensure that the needs of complainants are met from their entry into the system through to the finalisation of the court case, coordination and collaboration among different government departments and civil society is essential. This goal is strongly emphasised in the SOA, which establishes the Inter-Sectoral Committee for the Management of Sexual Offences at national level; the NPF which includes this as one of three objectives and refers to national and provincial co-ordination structures of this nature;
 and in the MATTSO report, which refers to these at national, provincial and local levels. The failure of the NPF to stipulate that these should be established at local level is worrying. Further although the MATTSO report does refer to these at local level it creates a grey area as it only refers to these being established in respect of the re-establishment of the sexual offences courts and not as a permanent element of the functioning of these courts.
 

Previously committees were established at many SOCs. These committees brought a range of stakeholders, including CSOs, together on a regular basis to engage and respond to challenges with implementation at that court. As political commitment to these courts waned, many of the committees stopped functioning.
Although there are no studies available which assess the impact and challenges of these forums, the many Shukumisa members who have participated in these local oversight forums report that depending on factors such as strong leadership and the regularity of these meetings, they provided an important forum in which to resolve problems and improve standards at those courts. We strongly recommend that local level oversight forums should be established as a permanent feature of sexual offences courts.
There are many of civil society organisations with years of expertise in working with child or adult survivors of sexual offences. This expertise can be used to strengthen policy, support improved case outcomes and ensure more widespread protection of survivors’ constitutional rights. This should be recognised by including CSO stakeholders in national, provincial and local level decision-making structures regarding sexual offences policy and implementation.

5. Resourcing and roll-out of sexual offences courts

To give meaning to the legal and policy framework, sufficient resources, based on costing and responding to the scale of the problem, must be allocated. Without this, the priority afforded to sexual offences in government documents, does not translate to the changes in practice that are critical.
 While the NPF requires that ‘interventions must be appropriately costed and resourced’ and that budget allocation and expenditure on sexual offences must be tracked in various department budgets, it then refers to ‘progressive realisation’ of services and fails to specify the timeframes in which this should be achieved.
 However, the MATTSO report does provide a detailed costing of the SOC model as well as establishing targets and timeframes for roll-out of the courts. It requires that 57 courts be established in the short term. 
 In spite of this the MATTSO report also qualifies that this will be done ‘within available resources’. It then specifies that the “rest of the identified SOCs” must be progressively realized within ten years.
 It is unclear what the exact number of identified courts are, whether it is the further 106 courts that have waiting rooms available or the full 567 Regional Courts across the country.
 

Whether these targets can be met with the current resourcing available to the Department of Justice and Constitutional Development or the NPA is questionable, SOCs require more than just physical infrastructure, the more significant concern is the capacity of the NPA to ensure that there are two specialised prosecutors employed in each of these courts. In their Strategic Plan 2013 to 2018 the NPA indicate that there is ‘severe stress’ on their compensation budget and that they don’t see how this will improve over the MTEF period.
 The NPA refer to the development of A Human Resources Plan
 and to a ‘reprioritisation process’ regarding the compensation budgets.
 It remains to be seen how these will address the need for specialised prosecutors in SOCs in accordance with the MATTSO report. The MATTSO recognised that the required budgets will not be realized without ‘political support’.
 We agree, without political will, the investment won’t be made, improving prosecutions in sexual offences will remain aspirational. 
We recommend that the implementation time frames for roll out of sexual offences courts be carefully considered against a resourcing plan which considers the costs of infrastructural as well as staffing needs of these courts. It may be beneficial to take the time to build inter-sectoral support teams (including CSOs) at local level, to invest in court preparation services funded by the DSD and ensure that the experience, training and salary requirements of prosecutors and presiding officers for these courts can be met. This will ensure that the courts established are able to deliver on their promises of improved prosecutions and protection from secondary victimisation. 
This may mean revising the timeframes for the 57 courts by a period of six months to a year. The envisaged 10 year frame for a further 106 courts is entirely feasible and could probably be shortened to a five year implementation period. 

� This paper was written by Samantha Waterhouse from the Community Law Centre, based at the University of the Western Cape, a member of the Shukumisa Campaign. It is based on documents prepared by the Campaign relating to the Sexual Offences Courts and an implementation brief produced by Resources Aimed at the Prevention of Child Abuse and Neglect. The paper was made possible with funding from SIDA, the author’s contributions were also supported by contributions from the European Union. The content and opinions expressed in this document do not necessarily reflect those of the funding organisations. 


� Section 2 Criminal Law Sexual Offences and Related Matters Amendment Act. No32 of 2007


� Act number 43 of 2013.  Judicial Matters Second Amendment Act of 2013


� Section 4 of the Judicial Matters Second Amendment Act No. 43 of 2013 which Amends section 67 of the SOA.


� Report on the Re-establishment of sexual offences courts; Ministerial advisory task team on the adjudication of sexual offence matters August 2013. (MATTSO)


� Shukumisa Campaign. Submission to the Portfolio Committee on Justice and Constitutional Development on the Strategic Plans and Budget of the Department of Justice and Constitutional Development and the National Prosecuting Authority. 13 April 2013 


� Townsend L, Waterhouse S, Nomdo C. (forthcoming) ‘Court support workers speak out, upholding children’s rights in the criminal justice system’ South African Crime Quarterly


� Paschke, R. and Sherwin, H. 2000. Quantitative research report on sentencing. Institute of Criminology, University of Cape Town.


� Vetten L, Jewkes R, Fuller R, Christofides N, Loots L and Dunseith O. (2008) Tracking Justice: The attrition of rape cases through the criminal justice system in Gauteng. Johannesburg: Tshwaranang Legal Advocacy Centre, South African Medical Research Council and the Centre for the Study of Violence and Reconciliation.


� Vetten, L, van Jaarsveld F and Riba, P. (2012). A Criminal Injustice System? The attrition of rape cases in one rural locality, Mpumalanga. Research Brief 5, Tshwaranang Legal Advocacy Centre.


� Vetten et al 2008 ibid


� MATTSO ibid Pp76-79


� MATTSO ibid. Pp76-77


� MATTSO ibid. P79


� MATTSO ibid. P52


� MATTSO ibid. P79


� MATTSO ibid. P79


� MATTSO ibid. P 79


� Shukumisa Campaign members’ teleconferences on 07 and 15 March 2013. Involving 8 organisations that interface directly with sexual offence survivors and the criminal justice system. Minutes available from Author.


� Waterhouse S, Rezant B, Townsend L and Nomdo C. 2014. Implementation brief on the management of child sexual offences in courts: Failing systems, broken promises. Resources Aimed at the Prevention of Child Abuse and Neglect pp 17-22


� National Prosecuting Authority. 2013. NPA Strategic Plan 2013 -2018. P24


� MATTSO ibid. Pp34-35


� MATTSO ibid. P99


� Shukumisa Campaign. Submission to the Portfolio Committee on Justice and Constitutional Development on the Strategic Plans and Budget of the Department of Justice and Constitutional Development and the National Prosecuting Authority. 13 April 2013 p14. 


� National Policy Framework on the Sexual Offences Act. Government Gazette no. 36804. 2013. p26-28


� MATTSO ibid. P98


� MATTSO ibid. P15


� MATTSO ibid. P14


� National Prosecuting Authority. 2013. NPA Strategic Plan 2013 -2018. P24


� National Prosecuting Authority. Ibid. p20


� National Prosecuting Authority. Ibid. p24.


� MATTSO ibid. P99





PAGE  
1

