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Justice and Constitutional Development: 
key issues
1. Context

Among others, the Constitution guarantees the right to have disputes resolved by application of law decided in a fair public hearing before a court or tribunal; vests judicial authority of the Republic in the Courts; and envisages a competent, well-equipped judiciary able to undertake the task of adjudicating disputes. The Constitution also addresses the rights of arrested, detained and accused persons as well the rights of freedom and security of person. All of the above are civil-political rights that are fundamental to our democracy. 

The President, in the 2014 June State of the Nation Address highlighted that although there has been some progress to reduce the levels of serious crime, they remain unacceptably high. Similarly, while there has been progress on the part of the Special Investigating Unit, Anti-Corruption Task Team (ACTT), Asset Forfeiture Unit (NPA: AFU) and Hawks (Police) to address corruption in society broadly and in the public sector, work will continue in the next five years. Weaknesses in procurement, management and operations systems that undermine the efficiency and effectiveness of government will be addressed, including the centralisation of procurement under the Office of the Chief Procurement Officer in the National Treasury and measures to prevent public servants and public representatives from doing business with the state. These will be supported by improved implementation of the Financial Disclosure Framework, strengthened protection of whistle-blowers, and the provision of technical assistance to departments for the effective management of discipline.

For the past five years, the priorities for the Justice Department can be broadly categorized as combating crime and corruption; promoting transformation of the judicial system and the judiciary to address, among others issues of access to justice; and the protection of vulnerable groups. 

Going forward, all Departments are expected to align planning with the NDP. In its operational plan for 2014/15, the Justice Department has aligned existing priorities with the NDP to address, in particular, chapters 11 (Social Protection), 12 (Building safer communities) and 15 (Transforming society and uniting the country).

The following identified focus areas are of particular relevance:

· Strengthening the criminal justice system. The NDP highlights that preventing crime and increasing public safety requires an efficient and effective criminal justice system and recommends full implementation of the seven-point plan (Criminal Justice System Review/Revamp) already adopted by Cabinet in 2007. 
· Promoting accountability and fighting corruption. The vision is of ‘a South Africa that has zero tolerance for corruption, in which an empowered citizenry have the confidence and knowledge to hold public and private officials to account and in which leaders hold themselves to high ethical standards and act with integrity. A resilient anti-corruption system is needed that ensures that anti-corruption agencies have the resources, credibility and powers to investigate corruption and that the investigations are acted on. Actions required to achieve an accountable state and zero-tolerance of corruption include creating a resilient and independent anti-corruption system that enjoys both official and public support; strengthening judicial governance and the rule of law; strengthening the accountability and responsibility of public servants; and creating an open, responsive and accountable public service.

· Transforming society and uniting the country. The Plan seeks to bring about social cohesion while accepting peoples’ multiple identities. The proposed strategy highlights the importance of constitutional development to promote a more equitable, integrated and just society. The Constitution contains values of human dignity, non-sexism, non-racialism and the rule of law. It is also a national compact that declares all equal before the law, having the right of equal protection and benefit from the law. While laws may be passed to protect and advance those disadvantaged under apartheid, legislation is not enough. Families, communities and schools all have a role to play in bringing up children who respect the rule of law and understand the values in the Constitution.
2. Sector policy

From 2009/10 – 2013/14, the following policy imperatives have informed departmental priorities for the sector:
· Combating of crime and corruption. 

· Transformation of the judicial system and judiciary to address, among others, issues of access.
· Protection of vulnerable groups, with a particular focus on addressing sexual violence.

Crime and corruption is regarded as posing a considerable threat to the realisation of Government priorities. For the period 2009/10 – 2013/14, ensuring that Government’s Outcome 3 (All people in South Africa are and feel safe) is achieved gave impetus to a JCPS Cluster delivery agreement with accompanying targets. Going forward, the NDP builds on this going forward, envisaging ‘that, by 2030, people living in South Africa feel safe at home, at school and at work, and enjoy a community life free of fear. Women should be able to walk freely in the street and children should be able to play safely outside. Businesses should be able to invest confidently and create jobs without the threat of livelihoods being undermined by crime’. 
Interestingly, the 2014 MTSF gives the following overview of peoples’ perceptions of crime and the its impact on the quality of life of people living in South Africa: Despite some progress in addressing crime in the past five years, slightly more than 1/3 of households believed that crime – whether violent or non-violent - has decreased between 2009 and 2011. But another 1/3 differed, believing that crime had increased. Although the percentage of people who reported feeling safe walking alone during the day averaged at 84% between 2008 and 2011, the percentage of people who felt safe walking alone at night dropped from 56% in 1996 to 36.5% in 2011. There is avoidance of open spaces when alone for fear of being attacked and almost a quarter of households will not allow their children to play in their area or move around. Also, 15.8% of households would not allow their children to walk to school alone. The most recent crime statistics, however, reveal an increase in street robberies, as well as an increase in murder. 
With this in mind, Government’s focus on combating crime and corruption remains. For some time now, funds have been prioritised to the Justice Vote to improve the efficiency of the criminal justice system, including modernisation programmes that also focus on alignment and integration of systems where appropriate but it is important that targets and indicators, together with budget, support achievement of the identified priority (All people are and feel safe). The NDP output priorities focus on crime with sub-outcomes to reduce levels of contact crime; an efficient and effective criminal justice system; securing South Africa’s borders effectively; securing cyberspace; ensuring domestic stability; and securing the identity of all persons in South Africa). While not all of these sub-outcomes are of direct relevance to the Justice Department, the co-ordinated efforts of all departments within the Cluster are required if there is to be real progress. 
An increased focus on efforts to combat waste, inefficiency and corruption includes strengthening the anti-corruption system by, among others, providing additional resources to the Public Protector and the Anti-Corruption Task Team (of which the SIU is a part), etc. 
The establishment and strengthening of the Office of the Chief Justice (OCJ) is regarded as vital to transforming of the judicial system. The intention is that the OCJ, in the medium term, will have its own Vote. In the meantime, the focus is on strengthening the Office to enhance its capacity to support the Chief Justice in his or her role as head of the Judiciary. The Office was proclaimed a government department in 2010. A Secretary-General was appointed at the beginning of the 2013/14 financial year as the Office’s administrative head and accounting officer. 
The Human Sciences Research Council, together with the University of Fort Hare, was awarded the tender to assess the impact of decisions of the Constitutional Court and Supreme Court of Appeal. This assessment forms an integral part of the policy document of the transformation of the judicial system and the role of the judiciary in the developmental South African state.
Various institutional reforms are intended to further strengthen both judicial accountability and independence. These take the form of legislation, strengthened judicial governance and regulatory arrangements and measures to improve judicial training, etc. Other aspects of transformation address the realignment of magisterial boundaries, which are based on ‘old-order’ racial and geopolitical boundaries of the self-governing and independent states with municipal boundaries. This includes transforming branch courts in traditional black areas and rural areas to full-service courts (at the end of 2013/14, a total of 29 of 90 branch courts were converted). Also, a process of rationalising the areas of jurisdiction of courts to enhance access to justice by aligning magisterial with municipal boundaries is underway (36 of 177 magisterial districts will function in accordance with provincial and municipal boundaries from 1 August 2014). Also a blueprint on the transformation of the Magistrates Courts is intended to guide the overhaul of the outdated Magistrates Court Act, 1944 (a new Lower Courts Bill is to replace this Act). The framework on the rationalisation of lower courts, which was completed under the rationalisation project forms part of the blue print. 
The review of the civil justice system is a further important initiative to increase access to justice. Establishing small claims courts in all each of the 384 magisterial districts by 2014 (At the end of 2013/154, a total 293 small claims courts have been proclaimed), reviewing the Rules of Court for simplified processes and the institutionalisation of alternative dispute resolution mechanisms are all important projects to increase access to justice.

The three key goals already identified in previous years as priorities continue to receive special attention:

· Good governance and clean administration.

· Service turnaround in maintenance services. The Department has encouraged payment of maintenance monies to beneficiaries by means of EFT. In March 2011, 15 893 beneficiaries were paid a total of R9 million by EFT; in March 2014, 214 443 beneficiaries received their monies (R165 million) by way of EFT – only 4 768 beneficiaries continue to receive cash monies. 
· Service turnaround in Masters Branch. The focus has been on introducing the Paperless Estate Administration System (PEAS) for improved efficiency and to curb fraud, as well as prevent the documents from being lost. The PEAS computerises the administration process relating to deceased estates and ensures that all related documentation are scanned and stored electronically. In 2013/14, 33% of estates were registered using the PEAS. 
To increase access to justice, the Department has several major infrastructure projects in progress. Spending has increased from R590.1 million in 2009/10 to R1 billion in 2012/13. There have been various challenges relating to the Department’s capital works programme: notably, the completion date for the Limpopo High Court at Polokwane was revised from January 2012 and is now due for completion in January 2015. The plan to build a new court in Mpumalanga at Nelspruit is underway – the site has been handed over to the contractor - and is due for completion in 2015/16. 

In 2013/14, the re-establishment of dedicated sexual offence courts throughout the country was announced as a priority. Fifty-seven regional courts are being progressively upgraded to meet the Sexual offences Court Model against available resources in the course of the next three years: a total of 22 courts were identified for upgrading in 2013/14 (a total of 19 sexual offences courts were re-established). The rest of identified regional courts will be progressively resourced from April 2015. 
3. Overview of key issues: Justice and Constitutional Development 

The table below sets out the emerging themes and contextualises the developments against the Justice Department’s strategic objectives for 2014/15 as set out in its Annual performance Plan for 2014/15 as a way of measuring progress and work that still requires focus. (New objectives are marked as such). 
	APP 2014/15

Strategic Objective
	Related focus areas
	Progress reported
	Comment

	Programme1: Administration
	

	1. Increased compliance with prescripts for good governance

NDP: Building a capable state
	· Audit opinion

· Accruals/payments to creditors
	Achieving/maintaining unqualified audit opinion: 

The Department achieved an unqualified audit opinion for the 2012/13 financial year for the very first time in 7 years. This trend continues in 2013/14. 
Going forward, the Department has stated that it intends to focus not only on maintaining but also addressing the findings for a clean audit: a audit plan (2013/14) was developed to address findings; performance agreements are linked to clear audit reports; and the implementation of the audit action plan is being monitored by an independent oversight unit.

For 2013/14, the Department produced a monitoring report of allcoated CARA funds, giving effect to legal requirements of Chapter 7 of the Prevention of Organised Crime Act 1998. completed a CARA monitoring report. Funds amounting to R250 000 million were paid as a result of Cabinet’s 2011 approved allocations to establish the ACTT; fund shelters and civil soceity organisations assisting vistims of crime; for domestic violoence and victim-support services and the implementation of the victim’s charter; to establish 53 parole board offices; establish 45 victim – friendly faciliaities in police stations; and to fund curtor expenses in cetain cases.
Third Party Funds

The TPF refers to the collection of funds that the Department administers on behalf of Third Parties (maintenance, bail, fines, etc.). The Third Party Funds (TPF) remain a challenge but, at last, the annual reports and financial statements for the period 2010/11, 2012/13 and 2013/14 have been prepared, audited and have been tabled. Due (mostly) to opening balance issues, negative audit opinions were received on the financial statements. 
Predetermined objectives

With regard to performance, the Department has had in the past had difficulties in meeting its predetermined targets: In 2012/13, of 55 planned targets, only 25 were achieved (a performance rate of 46%): although only in 5 or 9% of the performance indicators was there substantial underperformance. In 2013/14, however, the Department reports meeting 80% of its predetermined objectives. 

The Auditor-General also reported problems relating to monitoring, as well as the failure to act swiftly to ensure that targets were met. The Auditor-General has also observed previously (in passing) that the worst performers in terms of predetermined objectives (the Department, the NPA and the SIU) also experienced the greatest financial pressure. The 2013/14 AR indicates porgress
The Auditor-General has ‘flagged’ the financial health of both the Department and the NPA, in particular. The Department’s and NPA’s cashflow problems can be seen, for example, in delayed payments to creditors: in both 2011/12 and 2012/13, the Department deferred paying certain creditors beyond 30-days, settling these debts in the next financial year. The Auditor-General reported in 2011/12 that the Department would have incurred unauthorised expenditure if it had paid its creditors in the same financial year that the debts arose. Similarly, the Auditor-General reports that at the end of 2012/13, payables exceeding the payment term of 30-days as required amounted to R86 million. This amount exceeded the voted funds to be surrendered of R1 million and the difference would have amounted to unauthorised expenditure had these amounts been settled in a timely manner.

Similarly, the NPA would have incurred unauthorised expenditure amounting to R609 000 at the end of the 2012/13 financial year if it had paid its creditors within the 30-days required. The NPA had no funds at the end of 2012/13 to surrender as it had spend 100% of its budget. As the Auditor-General has observed previously, these accruals also adversely affect cashflows going forward in a snowball effect. 

It is a concern that despite reporting that considerable financial pressure, the Department has (for the first time in many years) underspent its budget for 2013/14 (95%). However, underspending has occurred mostly in relation to the Department’s capital works programme, as well as the implementation of the IJS/CJS Revamp project. The Department has experienced considerable challenges relating to the building of new courts and implementation of the CJS/IJS revamp respectively.


	Audit opinion:

The Department has maintained the unqualified audit opinion, for the second year in a row, although emphasis of matters remain:

· The NPA’s legal status in so far as reporting separately.

· Uncertainty regarding the Department’ potential liability for losses relating to TPF: The Department may need to make good an amount of R74.5 million as a result of (historical) losses in administering the TPF. Also, there is no provision for any liability.

· Uncertainty regarding the potential Department’s liability in certain legal cases.
· Delayed payments of creditors (more 30 days) are a concern.

Also, an internal investigation is being conducted regarding possible irregularities causing fruitless and wasteful expenditure in the office of the State Attorney in Pretoria.
Third Party Funds

The legal status of the TPF has still to be resolved. The accounting framework for TPF was finalised with the Office of the Accountant General and the Department has tacit approval to submit TPF annual financial statements separately from the main vote account. The Department has prepared a Bill that addresses the legal status of TPF and the Bill has been submitted to the Minister of Finance for comment. However, until the status of the TPF is finally resolved, the possibility of the Department’s audit outcome being adversely affected if required in future to report on TPF as part of the main Vote account.
 At present, National Treasury provides an annual exemption to allow the Department to report separately on the TPF. 
Accruals/late payment to creditors
It seems that the late payment of creditors, which in previous years was linked to accruals, remains an issue.

Spending and financial health

The Department underspent in 2013/14 for the first time in many years (by almost 5%), despite having a shortage of funds for operations. The trend seems to be continuing in the First Quarter of this year. The reasons given relate to underspending of the CAPEX budget; underspending by Cluster departments on the CJS Revamp project; and vacancies (Magistrates). These challenges are repeatedly given as an explanation for underspending, although until now these have been managed by way of declared savings which Treasury has permitted it to reprioritise. But it is unclear what the exact nature of these challenges are, to what extent they are systemic, and/or what is being done to resolve the problem.
· What is the progress to resolve the legal status of the NPA and TPF?

· Details regarding the irregular spending referred to by the AG, especially in the Office of the State Attorney (Pta), as well as disciplinary measures taken against officials who permit this, if any?

· What steps are in place to address late payment of creditors (beyond 30-days)? 


	2. Reduction of fraud and corruption cases in Dept

NDP: Building a capable state
	Vetting of senior management
	The Department reports finalising 240/261 new forensic investigation cases, and all 24 older forensic cases were finalised.

The vetting of senior management and supply chain personnel has been prioritised. At 30 March 2014, 145/203 SMS complied by submitting their clearance and, at 30 November 2013, 57/73 supply chain management officials had done the same. Although the Departments reports that it is attending to the remaining officials, high staff turnover in certain prioritised areas is given as a challenge.

The Department has a Fraud Prevention Plan and Strategy that emphasises awareness sessions on issues such as the code of conduct, ethics and compliance management, gif policy, remunerative work outside the public service, etc. The National Anti-Corruption Hotline has been publicised at these awareness sessions and various documents were distributed. The Department has developed further training material as part of the Justice College training programmes.


	· It is unclear what is regarded as a forensic investigation case?

· How many officials were referred for criminal prosecution, if any?
· Were monies recovered in any cases of irregular expenditure?

	3. Improved effectiveness of support services

NDP: Building a capable state
	
	The Department has a service delivery plan.
	The Department asked to present its service delivery plan but was unable to do so, as there was not enough time during the Fourth Parliament. 
Note too that 85% of Presidential Hotline cases received were finalised (967/1 141 cases). The matters that are commonly reported relate to appeals, maintenance, civil matters, trials and estates.

	4. Optimisation of ICT systems and infrastructure

NDP: Building a capable state
	ICT Modernisation programmes – Integrated Case Management System (ICMS), Masters and TPF
	See comments under Court Services and State Legal Services
	Although the ICMS Masters is reportedly progressing well, challenges relating to the replacement of the TPF system is a concern, as this provides technological support for the transformation of the TPF. Deliverables to be completed in 2013/14 included the completion of the tender specification, its publication, evaluation and award. Although the specifications were completed, published and evaluated and submitted to SITA, SITA is reviewing the tender, which has delayed its award. The completion of the tender specifications were also delayed to take into account the AG’s suggestions.
Q: Has the award of the TPF tender been finalised?

	5. Improved human resource delivery

NDP: Building a capable state
	Vacancy rate, especially at SMS level and in key occupations
	In the past five years, the Department made great strides to address its overall vacancy rate, which at the end of 2013/14 was approximately 10.3%. The rate is in line with Government’s target of 10% vacancies by 2014. There has also been improvement at senior management level to about 13.8% However, it is a concern that at the end of the First Quarter 2014/15  the overall vacancy rate increased to more than 13%. 
.


	Vacancies remain in critical occupations. Notably, the trend has been to redirect unspent funds arising from unfilled posts to operations but without personnel, the efficient and effective delivery of justice services is potentially compromised. The impact of a lack of capacity on performance is evident: the Family Advocates Office provides a good example of this. 

Of course, the Department also requires sufficient funds to ensure that additional staff are adequately accommodated and resourced and alerted the Committee in the 4th Parliament to its difficulties in this regard. 

The filling of senior management posts is a priority for organisational efficiency and effectiveness. The Committee, in the 4th Parliament, observed on several occasions that from a control perspective, managers play a role in ensuring an environment that is not conducive to corruption. Vacancies also present a stumbling block to requests for an increased budget allocation, especially as funds from the ‘compensation of employees’ budget continue to be redirected to cover operational shortfalls.

· What progress has been made filling vacant posts at senior mangement level and critical occupations?

· The Vote has reprioritsed funds for additional capacity. What capacity is being referred to? How will this impact on delivery?

· What are the reasons for the increase in the vacancy rate during the First Quarter 2014/15?
· What are the stumbling blocks to appointing presiding officers, especially regional magistrates?



	6. Finalisation of TRC recommendations

NDP: Transforming society and uniting the country
	
	Parliament approved assistance measures for victims identified in terms of the Truth and Reconciliation Commission (TRC) process. The Committee has been very clear regarding its dismay/displeasure/frustration at ongoing delays in giving effect to the assistance measures that the Department must implement and exerted considerable pressure in this regard. There has been some progress in identifying and locating beneficiaries – only 40 benefiaries remained to be traced at the beginning of 2013/14 but since then 27 were identified, of which 25 still need to be paid (9 are missing and their next of kin are being assisted; 4 have declined payment). A total of 13 beneficiares are untraceable. In 2010/11, a total of 875 beneficiaries were outstanding. 

Progress in promulgating the relevant regulations, however, has been extremely slow. The delays are attributed to consultative processes with the relevant departments: Health; Housing and Education. The Committee was told to expect that regulations relating to educational assistance and medical benefits, in particular, would be promulgated before the end of the 2012/13 financial year but this did not occur. The draft regulations relating to educational assistance is reported as being very close to promulgation. Certain difficulties have emerged in connection with identifying those special health needs of victims, relatives and dependents that cannot already be addressed by the public health establishment. A working document has been prepared but will need further discussion with the relevant Department. The Housing assistance regulations are delayed to determine the needs of victims. The Department has engaged the Independent Development Trust (IDT) to conduct a needs analysis and project manage the Community Rehabilitation regulations. The process has started in Mamelodi and Alexandria.


	The President announced that memorials are to be built celebrating the contribution of strruggle heroes. What is the progress so far regarding the implementation of the identified  community rehabiliation projects?

· What is the progress toward promulgation of the remaining regulations for Health, Educaiton and Housing?

· What progress if any has been made towards amending the National Health Act 2003 to make provision for TRC identified victims. 

	7. Implementation of Promotion of Access to Information Act (PAIA)

(NEW)

NDP: Transforming society and uniting the country
	Implementation of the Protection of Personal Information Act

Compliance of departments with section 32 reports
	
	The Protection of Personal Information Act was passed in 2012 and provides for the establishment of an information regulator which will be responsible for regulating data protection matters and access to information matters. It is unclear 
· What progress has been made towards establishing the Regulator? 
The Committee in the 4th Parliament requested that the SAHRC brief it on section 32 reports but was unable to do so in the time available. The SAHRC has experienced challenges in compiling these reports (government departments do not submit reports) and has requested the Committee’s intervention on several occasions. Also, there is need to intervene where departments/metros and municipalities do not respond to request for information (mute refusals).

	8. Co-ordination of JCPS Cluster Outcome 3

NDP: Building safer communities
	Criminal Justice System Review/Revamp: 

Progress made on the implementation, including JCPS IT integration.
	A JCPS Cluster review in 2011 revealed that there were significant challenges relating to implementation of the Integrated Justice System (IJS) project, including with the governance and leadership of the IJS Board. The need for improved co-ordination and integration of the JCPS Cluster departments’ ICT systems has long been identified as key to the effective implementation of the Criminal Justice System’s Seven-Point Plan. Key priorities for the programme address the establishment of a single person identifier across the criminal justice system; the establishment of an integrated criminal justice system performance information dashboard with 28 key performance indicators); integration of the departmental case related systems; development and rollout of the Person Identification Verification Application (PIVA); case management integartions; and establishment of a single data store for the Cluster for statistical purposes. 

Challenges include expenditure has being impacted by SITA’s procurement processes.

The 2014 MTSF identifies as a target the development and approval of a CJS business plan that is aligned with the APP by 12/2104?

The intention is that the integrated case management system is fully operational by 2018/19; the integrated person related information system by 2017; and all 28 KPIs approved by Cabinet by 2018/19.
	The Committee in the 4th parliament was concerned at the slow pace of this project undertaken in conjunction with all the relevant Peace and Security Cluster committees. The then Committee requested also that  the AG audit the IJS. Phase 1 of that process around systems of governance has been completed. Phase 2, which will address funding and value for money is underway. IT integration, however, is but one aspect of the CJS Revamp, implementation of which is a recommendation of the NDP going forward.

· This project is long-standing (from 2007, if not before) yet progress is slow, despite integration being a priority. What are the obstacles to integration of systems? 

· Lack of progress is often explained by challenges within SITA. What are these challenges and what is being done to address these?

	Programme 2: Court Services
	

	9. Improved finalisation of activities in support of Outcome 3

NDP: Transforming society and uniting the country
	Case backlogs 

Case-flow management
	For many years, a key indicator of court performance has been the reduction of criminal case backlogs. The criminal cases backlog project has seen the number of backlog cases in the regional and district courts stabilising between 34 000 and 35 000 cases per month on an outstanding roll of about 200 000 cases. Since then, the the backlog has been further reduced to less than 28 000 cases per month. The project, which has attracted earmarked funds, was intended as an interim measure but the Department has previously indicated its intention to explore the possibility of progressively creating permanent capacity to sustain the progress that has been made. This would require additional resources, including funding for court support. Both Legal Aid SA and the NPA have also indicated that conversion of backlog to permanent courts would require additional resources.

In the past year, there have been developments to improve overall court performance. The Constitution Seventeenth Amendment Act and Superior Courts Act provide the legislative framework that will enable the judiciary to take responsibility for the administration of judicial functions of all courts. The Chief Justice is responsible for the development and monitoring of norms and standards for the performance of all courts and has for some time now begun to address judicial case flow management. A pilot case flow management project was initiated at three courts (North and South Gauteng; KZN High Court and Western Cape High Court in September 2012. The North West and Eastern Cape High Courts have also volunteered to be additional pilot sites. The case flow management system is apparently based on the system implemented by the late Chaskalson CJ at the Constitutional Court whereby judges take charge of all applications from the time they are filed, and manage them personally, including by drafting directives and managing most of the correspondence to practitioners until judgment is delivered to prevent any unnecessary delays. The Chief Justice recently announced ‘norms and standards’. The capacitation of the Office of the Chief Justice should also greatly assist the Chief Justice in addressing this priority. 


	See the comments made above for co-ordination of cluster activities toward acheivement of Outcome 3.



	10. Increased promotion and protection of vulnerable groups


	Improved handling of maintenance cases

NDP: Building a capable state and social protection

	The Department has focused on improving delivery of maintenance services. The maintenance turnaround project is a flagship project. The project has had considerable success in the implementation of EFT payments made to beneficiaries with 83% of payments made by EFT (in November 2013). Not only does this reduce the amount of cash handled at service pints with all the attendant risks, it also reduces travel costs for beneficiaries and has reduced queues at justice service points. 

The Department has also introduced ‘lean management’ to reduce wastage and deliver value by improving business processes through interventions identified by officials working in the area. Improvements to queuing times and a decrease in the time taken to process maintenance payments have been observed at those sites where lean management has been introduced. 

Various policies and training interventions have been developed to improve service delivery overall: A national defaulters strategy was produced to guide courts on how to uniformly deal with defaulters and is being implemented; and a maintenance complaints management training module is intended to equip maintenance complaints managers with the appropriate skills. In addition, IT solutions have been identified as critical to the effective management of daily maintenance and other TPF operations. The following systems are being developed in 2013/14: ICMS Maintenance and the TPF system. The new Service Delivery Charter and Service Standards should also contribute to a more compassionate and responsive approach on the part of justice officials when dealing with the public. 


	Committee members in the 4th Parliament highlighted the number of matters raised by the public that raise various difficulties relating to service delivery. Support was expressed for more stringent enforcement mechanisms for defaulters.

The Maintenance Turnaround Strategy has been tested in 9 pilot sites. However, although various deliverables are reported, the impact of the strategy so far for those who use the maintenance system is uncear. Also, the time frames for its rollout to all sites is unclear?
See also the comments under the TPF.

	
	National Register for Sexual Offenders (NSRO)

NDP: Building safer communities
	There has been some progress in capturing the particulars of those convicted of sexual crimes – so far 15 452 convictions were recorded on the NSRO by the end of 2013/14 - but the pace of capturing the particulars of historical records is slow. The Department told the Committee that discussions are underway with the Department of Social Development to combine the National Register with the register provided for in terms of the Children’s Act. The combined register would be located in the Department of Social Development and should address issues of duplication.


	· What progress has been made capturing the historical records? 

· Has there been any evaluation of the impact of the Register in preventing the prevalence of sexual offences?

· What progress has there been towards the establishment of a combined register located in the Department of Social Development.

	
	Sexual offences matters/dedicated sexual offence courts
NDP: Building safer communities
	The conviction rate for sexual offences is significantly less than that for other crimes. The Committee’s position has been that dedicated sexual offence courts are required but the trend in the past has been to mainstream’ these courts. A Ministerial Task Team (consisting of representatives from the NPA, Regional Court judiciary; Judiciary; Justice Sector Strengthening Programme; Legal Aid SA and Foundation for Human Rights) investigated the feasibility of re-establishing Sexual Offences Courts. An announcement was made at the beginning of 2013 that dedicated sexual offences courts would be re-introduced. Since then, 57 regional courts have been identified for Phase 1 of the upgrading process to comply with the new Sexual Offences Courts Model within available resources. In 2013/14, twenty two courts were to be upgraded (19 in total were upgraded) to meet the standard: the remaining courts will be upgraded as and when resources permit. 
There is a concern regarding the availability of additional funds for the establishment of these courts despite their prioritisation. The NPA and Legal Aid SA have both indicated that they are unable to fund capacity from their baseline and that additional funds will be needed if they are to provide services at these newly established courts. A further concern is that the dedicated judicial officers and officials at these courts require additional support to prevent possible trauma and burnout that dealing with sexual offences matters can bring about.


	Although the (re)establishment of dedicated sexual offences courts is welcomed, there are many reasons (and these are well documented) why sexual offences cases never reach the courts. Addressing sexual/gender-based violence requires comprehensive approach that encompasses the underlying causes.


	
	Thuthuzela Care Centres (NPA)
	The NPA has advertised for 36 specialist prosecutors/state advocates for sexual offences courts in all provinces. There are 52 TCCs although 16 of these are not fully established.
	

	11. Increased protection of best interests of children and promotion of family cohesion through mediation

(NDP: Building a capable state and social protection)
	Family Advocates’ Office
	
	

	
	Child Justice – Implementation of Child Justice Act

NDP: Building safer communities and social protection 
	The Department’ has developed guidelines with stakeholders for the establishment of One-Stop Child Justice Centres (OSCJC) was also questioned despite the excellent work that has been done: The Mangaung One-Stop Child Justice Centre, for example, has received international acclaim. Neither the planned rollout of two One-Stop Child Justice Centres in 2011/12 nor the planned rollout of two OSCJC’s in 2012/13 took place although the designation of Matlosane OSCJC in North West was completed. The designation of the Khayalethemba Youth Centre was put on hold as it was too costly . The DSD is in the process of constructing a building in Phuthaditjaba. The Department is undertaking a viability study on the establishment of further OSCJC’s. The Department was also asked to report on the status of the process to extend the jurisdiction of the OSCJC at Mangaung for it to be able to deal with regional court criminal matters and is tendering for a mobile unit to serve as temporary accommodation  for the regional courts.
	The Committee in the 4th Parliament expressed its concern before at reports regarding the implementation of the Child Justice Act, 2008. The number of children coming into conflict with the law appears to be dwindling but there is no research reported to indicate whether this is a positive development. The Committee then had intended to hold a meeting with stakeholders on the implementation of the Child Justice Act but time constraints prevented this. The next annual report on the implementation of the Child Justice Act has been tabled. 



	12. Increased access to justice services to underserviced communities

NDP: Building a capable state and Transforming society and uniting the country
	Capital works programme

· Spending

· Progress Limpopo High Court and Mpumalanga High Court

· Progress at the South Gauteng High Court
	The Department has a substantial budget (R3 billion over the MTEF) to build new justice service points, including courts, but struggles to spend its capital works (CAPEX) budget for reasons that include delays on the part of the Department of Public Works. ‘Savings’ of R200 million were declared in 2012/13 from unspent funds relating to the Department’s CAPEX budget, which it was permitted to reprioritise. Even then, however, the Department managed to spend only approximately 75% of this reduced amount by the end of the 2012/13 financial year. The trend continued in 2013/14. During that Adjustments process, the Department shifted R198 million from its building programme to funds municipal rates and taxes. Nonetheless, only 49% of the reduced budget was spent. 

In addition, Cabinet approved reductions of R507.7 million in 2014/15, R543 million in 2015/16 and R362 million in 2016/17 flowing from delays in the implementation of capital works projects. These are reprioritised over the MTEF as follows:

· R26.9 million in 2014/1, R310.2 million in 2015/16 and R338.1 million in 2016/17 for the appointment of additional personal in the Department, public entities and constitutional institutions.

· R11.9 million in 2014/15, R11 million in 2015/16 and R11.6 million in 2016/17 for implementation of legislation and criminal justice sector revamp projects in Legal Aid SA.

There is a great need for new courts: these form part of a strategy to transform judicial services by making justice accessible in areas that were under-serviced in the past. The establishment of the new High courts at Polokwane in Limpopo and Nelspruit in Mpumalanga, in particular, are vital in this regard but the completion dates for these projects have been extended several times. Notably, a replacement contractor took over the Limpopo High Court site in August 2013. An acceleration plan that would see completion of the project in October 2014 was presented but had additional cost implications (R7 million) and was being evaluated. There are also unresolved issues with the municipality relating to parking land that could have additional cost implications.

In the case of the Mpumalanga High Court, the contractor is busy with bulk earthworks. Completion is due in September 2015.

Many of our courts are in a poor state. The budget for rehabilitation is R92.6 million. 

292 small claims courts were established by end of 2013/14 (30 in 2013/14).

Five branch courts were converted to fully fledged courts – New Brighton, E Cape; Kagiso and Soweto, Gauteng; Ezakheni, KZN; and Grabouw, W Cape.


	Even with the Independent Development Corporation’s involvement, spending on capital works remains low and has contributed to underspending for the overall Vote. Will the approved reprioritisation of funds address these challenges? What plans are in place to address the challenges experienced by the Department of Public Works when building these courts.

South Gauteng High Court:

There have been complaints regarding the conditions at this busy High Court. In the 4th parliament, the Committee visited the court and has received feedback on its findings but from informal discussions it would seem that there are still challenges.

The Committee in the 4th Parliament also queried why the budget for maintaining the courts was so low in comparison to the building of new courts?

Going forward, there is a focus on transforming the lower courts – a policy document was not completed as the focus was delayed by finalising the Superior Courts Act .



	13. Improved delivery of services at courts
	
	
	

	14. Capacitation of the OCJ

NDP: Transforming society and uniting the country
	Capacitating the OCJ
	The process of capacitating the Office of the Chief Justice (OCJ) is ongoing with an idnetified staff establishment of 267 posts (of which 133 are filled). Staff were initially seconded from the Department to capacitate the OCJ but permanent capacity is being created, including the appointment of a Secretary-General to head the Office, and four Deputy Chiefs. The OCJ was proclaimed a government department in September 2011. Legislation that will deal with judicial administration is outstanding. The National Treasury has approved the budget programme structure for the OCJ and the structure will cover the High Courts, South African Judicial Education Institute and Judges Salaries as direct charge from the National Revenue Fund. A Budget Vote for the OCJ will be created once Treasury requirements have been met (on course for 2015/16). 
The OCJ intends to build a ‘judicial headquarters’ instead of leasing a building. The OCJ is poised to report on its activities from the beginning of 2014/15. Many officials will be transferred from the Department to the OCJ and will require consultative processes with employees/unions in order to better manage the transition. 


	Most recently, in 1 October 2014, staff were transferred from Justice to the OCJ. Establishment of a seperate Vote for the OCJ is underway.


	
	South African Judicial Education Institute:

Judicial training


	A CEO for the South African Judicial Education Institute (SAJEI) has been appointed and training of judicial officers has begun. During the 2012/13 financial year, a total of 1 956 judicial officers were trained (as against a target of 350).

The Aspirant judges seminars has been attended by 69 delegates of which 40 are women.

However, SAJEI is experiencing budgetary constraints which impact on its ability to conduct all training workshops planned, including training of new magistrates, once the appointment of 250 new magistrates is made. 

(Notably, since the establishment of the SAJEI, the operation of Justice College is being reviewed).


	

	Programme 3 State Legal Services
	

	15. Increased efficiency in providing services to beneficiaries of the Guardian’s Fund, trusts and insolvent and deceased estates

NDP Building a capable state, Social Protection and Transforming society and uniting the country

	Masters’ Office
	There has been considerable progress in the Master’s Office during the period. The Department adopted a turnaround strategy for the Master’s Office as a priority project and has invested in this. A Chief Master was appointed after the post being vacant for a long time. A new Masters Office was established in Mpumalanga, Nelspruit, which already shows signs of being well utilised. Additional service points at Barberton and Nelspruit Magistrates’ Courts have also been established. 

In contrast to deceased estates which can be accessed at all magistrates’ courts; there are only six offices countrywide that can deal with Guardian’s Fund matters. Some of the six offices are not even located in the biggest urban areas and for those living outside of these centres access is difficult. A new paperless administration system should reduce the potential for fraud and will allow the Department to expand the number of service points where documents can be collected and quality controlled, and then sent to central Offices for processing. In addition, beneficiaries can be paid by means of EFT. 
	In the 4th Parliament, the Committee queried the accessibility of the Master’s Offices for Guardian’s Fund matters:

	16. Enhanced litigation services

NDP Building a capable state, and Transforming society and uniting the country
	Transformation of State Legal Services
	The discussion document on the Review of State Legal Services details plans to consolidate structures providing legal services to the State to enhance performance. The State Attorneys Amendment Act 13 of 2014 has been assented to and provides for a ‘chief’ State Attorney, namely the Solicitor-General. 


	The Committee in the 4th Parliament consistently queried certain aspects relating to state litigation, including the fragmented approach to the management of state litigation in an increasingly litigious society, as well as the briefing of previously disadvantaged legal practitioners. 

The Committee had intended a briefing on the discussion document but was unable to do so in the time available.

There have been a number of court judgements that have criticised the State Attorneys’ Office for gross dereliction of duty/professional neglect.

	17. Provision of legal advisory services

NDP Building a capable state and Transforming society and uniting the country

	
	
	

	18. Preparation of sound, effective and efficient legislation

NDP Building a capable state and Transforming society and uniting the country

	
	
	The Department could be asked to indicate what legislation it intends introducing in 2015/16.
Also, the 2014 MTSF indicates that Cybercrime legislation is targetted for introduction in Parliament in 2014/15 as part of the strategy to secure cyber space. Also, the 2014 MTSF targets a review and amendments to anti-corrruption legislation and for whistleblowers by December 2015.

	19. Promote constitutional development and strengthening of participatory democracy to ensure respect for fundamental human rights

NDP Transforming society and uniting the country

	
	
	There is a focus on PAJA. Although targets and activities are listed, details of their outcome and impact are sparse/lacking.

	Programme 5: Implementation of the IJS in line with the NDP
	

	20. Implementation of the IJS in line with the NDP

NDP Building safer communities
	Criminal Justice System Review/Revamp: Progress made on the implementation, including JCPS IT integration.
	A JCPS Cluster review in 2011 revealed that there were significant challenges relating to implementation of the Integrated Justice System (IJS) project, including with the governance and leadership of the IJS Board. The need for improved co-ordination and integration of the JCPS Cluster departments’ ICT systems has long been identified as key to the effective implementation of the Criminal Justice System’s Seven-Point Plan. Key priorities for the programme address the establishment of a single person identifier across the criminal justice system; the establishment of an integrated criminal justice system performance information dashboard with 28 key performance indicators); integration of the departmental case related systems; development and rollout of the Person Identification Verification Application (PIVA); and establishment of a single data store for the Cluster for statistical purposes. The Committee requested also the AG to audit the IJS. Phase 1 of that process around systems of governance has been completed. Phase 2, which will address funding and value for money is underway. IT integration, however, is but one aspect of the CJS Revamp, implementation of which is a recommendation of the NDP going forward.


	See related comments previously made.

	Programme 4: NPA
	

	
	
	The Committee has been concerned at vacancies and the number of acting positions within the NPA. The NPA ‘solved’ the problem of overall high vacancy rates by no longer counting posts for which it has no funds, reducing the overall vacancy rate from 15% for 2011/12 to 0.3% in 2013/14. A lack of capacity has consequences for performance (at present, just more than half of the NPA’s targets were met for 2012/13 but these were ‘stretch’ targets based on the previous year’s performance. The Asset Forfeiture Unit, for example, lists the loss of experienced lawyers and financial investigators as a reason for not being able to meet targets for 2012/13. Nor are there funds available to replace lost capacity. It is anticipated that the AFU will recover significant amounts going forward flowing from the focus on corruption cases. Given its importance to addressing corruption, which is a priority of government, the lack of capacity and resources is a concern.


	SCOPA resolutions relating to the accountability of the NPA are not yet resolved. At present, National Treasury grants approval to the NPA for it to separately budget and account on its spending, although the DG: Justice remains its accounting officer. The NPA is a programme of the Department and should be accounted for in the financial statements of the Department. Legislation is required to regularise this arrangement. Should this not occur, there could be challenges for the preparation of future financial statements (from 2014/15).




4. Concluding remarks

Key issues for consideration include:
	Role-players
	Focus area

	JCPS Cluster
	Review of the Criminal Justice System Revamp, including a focus on the integration of information technology within the JCPS Cluster. 

Ideally, oversight of this project should be regular (quarterly) and undertaken in conjunction with all the relevant Peace and Security Cluster committees. 
The full scope of this project, not only the integration of systems, should be explored, especially in light of developments since Cabinet adopted the policy in 2007. 
Obstacles to the success of the project should be identified and an action plan to address these should be developed and reported on.
Key deliverables and indicators should be identified, and there should be regular evaluation of the outcomes and impact of this project. 

	Department of Justice and Constitutional Development; NPA; Legal Aid SA; South African Police Service; Department of Correctional Services; Department of Social Development; Department of Basic Education
	Implementation of the Child Justice Act
Consideration of the second and third Child Justice Act implementation report is outstanding. 
What is happening to children in correctional centres and alternative centres (child and youth care centres)?
What diversion programmes are available? Who are the service providers? Are these being monitored?  

Going forward, an additional issue is the reappraisal of the age of capacity: the Act provides that the Minister must report on this within a legislatively stipulated timeframe (the Intersectoral committee must make recommendations to the Minister within five years of the Act commencing, namely by 1 April 2015). 
Also, there have been a number of reports from civil society on the Act’s implementation that have highlighted several issues of concern (for example, dwindling numbers of children reported, challenges relating to the collection and collation of data, etc.): It would be useful to include these as part of the engagement.

	Department of Justice and Constitutional Development; NPA; Legal Aid SA; South African Police Service; Department of Correctional Services; Department of Social Development
	Implementation of the Criminal Law (Sexual Offences and Related Matters) Amendment Act. 

The Report on the Co-ordination of Activities relating to the implementation of the Criminal Law (Sexual Offences and Related Matters) Act 32 of 2007 was referred to the Committee for consideration and report and  covers the period January 2008 to December 2011 (in contravention of the requirement to report annually contained in the Act) has been considered. 

Progress in re-establishing the dedicated sexual offences courts should be monitored.
Violence, including incidents of corrective rape, committed against Lesbian Gay Bisexual and Transgender and Intersex (LGBTI) persons prompted the establishment of a national task team (NTT) comprising of civil society organizations, chapter 9 institutions, and key government departments in the JCPS Cluster to develop a national intervention strategy to address gender and sexual orientation-based violence against LGBTI persons. The NTT’s Working Group has a permanent subcommittee – the Rapid Response Team - to attend urgently to cases in the criminal justice system. A key challenge is to identify LGBTI related cases in the absence of a specific legislative framework on hate crimes. The strategy focuses on developing prevention programmes; improving the response by the criminal justice system and strengthening the capacity of the state and civil society institutions to deal with LGBTI issues.

	Department of Justice and Constitutional Development
	Truth and Reconciliation Commission. 

Finalisation of the recommendations flowing from the Truth and Reconciliation Commission process, especially finalisation including the identification and payment of all outstanding beneficiaries and the passing of the relevant regulations relating to community rehabilitation, health, education and housing, requires oversight.

	Department of Justice and Constitutional Development
	Transformation of state legal services

The Department has produced a policy on this and asked to engage with the Committee on it. Unfortunately, time did not allow for this. As an interim measure legislation to allow for the appointment of a Solicitor-General was prepared and introduced: The National Assembly has approved the State Attorneys Amendment Bill, which establishes the post of Solicitor-General as the chief state litigator.

There have also been recent court judgements highlighting professional neglect in the State Attorneys Office. 

	OCJ, Department of Justice and Constitutional Development, National Treasury
	Capacitation of the Office of the Chief Justice
The OCJ was proclaimed a government department in 2011 as a temporary measure. The Department has indicated that it intends to introduce legislation that will address court administration and should assist to clarify issues of accountability. In the meantime, the OCJ is in the process of being capacitated and a Secretary General has been appointed. There are talks underway to establish a separate Vote for the Office of the Chief Justice. The Committee met with the Chief Justice at the Constitutional Court in 2012 and the Secretary General has presented the OCJ’s strategic Plan and forward funding needs for 2014 MTEF. The transition to establish and set up the OCJ will require close monitoring. There is a guide with a respect to the transfer of functions in instances where there are two accounting officers and National Treasury should be consulted and closely involved in the handover process. At present, the SG: OCJ is accountable for the processes within that environment but if the transition and set up are not closely monitored, there could be adverse results for the Department’s audit result, especially with regard to asset management and supply chain management. On 1 October 2014, administrative functions and 1 486 staff attached to the Superior Courts were to be transferred from the Department of Justice and Constitutional Development to the Office of the Chief Justice. The attached budget is R1.4 billion. A concept paper is to be developed on a separate and independent or autonomous judicial administration model. It is anticipated that research will take two or three years and there is also need to facilitate public discourse on this.

	Department of Justice and Constitutional Development, Department of Public Works
	Progress made Limpopo and Mpumalanga High Courts. 

The building of the Limpopo and Mpumalanga High courts are a priority for transformation and to increase access to justice. The Limpopo High Court at Polokwane is at an advanced stage. The Department has a large capital works budget but has consistently underspent on this budget. Both spending and delivery in this regard require monitoring.
Further, the consistent/repeated reports of challenges in spending (and, therefore, delivery) as a result of challenges within DPW are a concern.



	Department of Justice and Constitutional Development, OCJ, Department of Public Works
	South Gauteng High Court. 

There have been complaints regarding the conditions at this busy High Court. The Committee undertook a visit to the court and has received feedback but from informal discussions it would seem that there are still challenges.

	Department of Justice and Constitutional Development
	The Protection of Personal Information Act provides for the establishment of an Information Regulator. 

The National Assembly appoints the relevant office bearers. Consideration should be given to oversight of the process of establishing and capacitation of the Regulator. 

The migration of certain access to information functions from the South African Human Rights Commission to the Regulator also requires monitoring. In the meantime the South African Human Rights Commission requires additional funding to fulfil its mandate in this regard.

	South African Human Rights Commission
	Implementation of Promotion of Access to Information Act

Obstacles to the effective implementation of PAIA remain, highlighted recently by a report from the South African Human Rights Commission, which is responsible for compiling section 32 reports. 

The migration of the SAHRC’s PAIA functions to the Information Regulator once established requires monitoring. In the meantime, the SAHRC should receive funding in order for it to fulfil its PAIA mandate.

	Department of Justice and Constitutional Development
	Masters office and Guardian’s Fund

There has been considerable progress in the Master’s Office but the accessibility of the Master’s Offices for Guardian’s Fund matters remains a challenge. In contrast to deceased estates, which can be accessed at all magistrates’ courts; there are only six offices countrywide that can deal with Guardian’s Fund matters. Some of the six offices are not even located in the biggest urban areas and for those living outside of these centres. 


	NPA, Department of Justice and Constitutional Development, National Treasury
	Legal status of the NPA

SCOPA resolutions relating to the accountability of the NPA are not yet resolved. At present, National Treasury grants approval to the NPA for it to separately budget and account on its spending, although the DG: Justice remains its accounting officer. The NPA is a programme of the Department and should be accounted for in the financial statements of the Department. Legislation is required to regularise this arrangement. Should this not occur, there could be challenges for the preparation of future financial statements (from 2014/15).

	South African Human Rights Commission
	Adverse audit outcome

The SAHRC’s audit outcome regressed in 2012/13 when it obtained a qualification. Resolution of the findings requires close monitoring.
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