Commonalities and differences between the Public Protector’s and Special Investigation Unit’s Reports on the Security Improvements to the President’s Private Residence at Nkandla:


Advice to the Chair:

1. As soon as we compare reports from different structures/agencies, it has to be done with a firm understanding that they cannot reach the same conclusions.

2. This is so because the structures/agencies that carried out the investigations were constituted with divergent objectives in mind.

3. These divergent objectives are described in the statutory frameworks on which each structure/agency is founded.

4. Importantly, these divergent objectives also pre-determine the methodology and possibly, the outcomes of their investigations.

5. However, and more significantly, because each of the structures/agencies are investigating the same matter, and their statutory frameworks are aligned to the principles enshrined in the Constitution of South Africa, their work will have key commonalities.

A comparison of the conclusions of each of the investigation should therefore not be done in a way to separate and cast aspersions on any of the other structures/agencies. 

A comparison only serves to assist with clarifying the inevitable matters of complexities that the ad hoc committee has to deal with.

The following key matters of complexity is of concern to the different parties that constitute the Ad Hoc Committee:

1. The matter of the statutory and legal measure that guided the project:

For the Public Protector, it is the National Key Point Act with specific reference to the Declaration of Cost that the Minister of Police should present to the President.

For the Special Investigation Unit, it is the Cabinet Memorandum, 2003, the Public Finance Management Act, National Treasury regulations and Practice Notes and, importantly, the Supply Chain Management policies of the Department of Public Works (the implementing department).

2. The matter of costing is related to the first matter of complexity:

For the Public Protector (because of a reliance on the NKP Act as legal measure), the President had to accept and sign off on the Declaration of Cost that the Minister of Police had to hand to the President.

Still, the Public Protector places substantial emphasis on an internal document that apportions costing to the state and the President. The actual document was not available in the investigation but an apportionment of cost was done by the private quantity surveyor, R&G Consultants.

For the SIU, because the Cabinet Memorandum of 2003 provides the statutory and legal measure, the cost is carried by the implementing department, (that being the Department of Works).
 Importantly, both investigations found that the Professional team of the DPW was replaced by the Private Professional team (Makhanya Architects and R&G Consultants) as led by the Principal Agent, Mr Makhanya. This shifted the responsibility for costing and the escalation of costs to the Private Professional team and its leader. 

A comparative reading of the reports show that the matter of costing can only properly be looked at with a firm understanding of the contracting between the DPW and the Principal Agent. 

Commonalities:

1. DPW, SANDF and SAPS staff did not follow the statutory and legal measures along which the President’s private residence had to be secured.
2. The records show that on 19 May 2009, the Acting DG and the Durban Regional Office Manager, with the DPW Professional Team, visited the site for an in loco inspection.
3.  The Professional Team consisted of senior DPW’s senior architect, senior quantity surveyor and structural engineers.
4. Based on the assessment of the site, the Durban RO manager sent an internal memo that stated the cost of security measures as R27 893 067. 

5. The appointment of Makhanya Architects and R&G Consultants (Quantity Surveyors) (each at an initial cost of R415 440) on 8 September 2009 saw the start of DPW’s Professional Team being removed from the project.
6. The Public Protector (PP) and SIU reports are in agreement that this was contrary to the regulatory framework of National Treasury and the Supply Chain Management policy of DPW.
7. A slight difference of focus is evident between the two reports though – the PP report does not refer to the DPW’s Roster Administration System along which the department procures the services of consultants and contractors; instead, it focuses more on the National Treasury Frameworks.
8. The SIU focuses on both the NT regulatory framework, DPW’s SCM policy as well as the Roster Administration System.

9. In spite of this slight difference in focus, both reports agree that for most of this project, the regulatory framework and SCM was not complied with.
10. This resulted in the Makhanya, R&G Consultants combination doing the design and costing on behalf of and as if they were in fact, the DPW’s professional team.

11. Both reports agree that Makhanya became the principal agent (PA) of the project and that in this capacity, he acted on behalf of DPW, and that he would, in designing and procuring services, ensure the prudent use of project funds. 
12. The above process of handing over cost control to the private consultants, started with a request by the DPW Project Manager dated 1 September 2009, to appoint Makhanya and R&G Consultants to ensure complete integration between the private and public renovations that had to be effected. By 11 September 2009, the President’s private architect and quantity surveyors (with Ibhongo as structural and civil engineers; note later (Oct/Nov 2009) Igoda was also appointed as electrical engineers).
13. The handover of costing to the private professional team lies at the core of the escalation of cost of the project.

14. Both the Public Protector and the SIU agree that non-compliance with the statutory and legal measures is the problematic feature of the project. 
Differences:

The first difference is inherent in the origins of each investigation. 
The SIU investigation was directed by Proclamation R59 of 2013. The Proclamation directed the SIU to:

1)  investigate the validity of processes used to engage consultants and contractors who installed the security upgrades;
2) The payments that were made to them.

The SIU Act also directs it to: 
3) take disciplinary steps, prosecute and institute civil proceedings where relevant.

The Public protector responded to complaints from the public that:

1) there was no legal authority for the expenditure – even if there was – the upgrades were excessive and transcended such possible authority;

2) the procurement process was improper, in violation of the government’s Supply Chain Management policy framework and resulted in excessive amounts being spent;

3) the conduct of the President may have been unethical and violation of the ethics code.

The second difference relates to the statutory and regulatory measures that guided the project:

1. For the Public Protector the National Key Points Act (NKP Act) and its relevant schedules provide the statutory and regulatory measures.
2. The NKP Act establishes that the Minister of Police has to sign a National Key Points Declaration - in the case of the matter at hand, this was done on 8 April 2010.
3. This Declaration provided detail of the security measures that had to be installed and requested the President to pay for such security measures.

4. The Public protector deals with this matter on pp 211 to 219; on p 215, to illustrate the point, a quote appears from the Declaration: “The owner/occupant is responsible for the implementation of this report to ensure that the minimum standard of security is maintained.”

The SIU holds a different view:

1. The upgrades were not installed in terms of the NKP Act.  

2. The NKP Act does not serve as the relevant statutory and regulatory measures in the matter at hand.

3. All measures were installed in terms of the Cabinet Memorandum (Cabinet Memo) 2003.

4. The Cabinet Memo states discrete steps:
4.1. A request from the President/Presidency;

4.2. Evaluation by the SAPS based on a threat analysis by the State Security Agency (SSA);

4.3. Formulation by SAPS and the SSA of proposed security measures;
4.4. Submission to the Interdepartmental Security Coordinating Committee (ISCC) for their technical assessment;

4.5. DPW’s cost estimation of proposed structural measures – submitted to the SAPS;

4.6. SAPS advise Minister of Safety and Security of measures and cost;
4.7. Minister approves measures – communicate this to the President/Presidency;
4.8. President/Presidency communicates approved measures to SAPS;
4.9. SAPS submits measures to the DPW;

4.10. DPW Minister approve costs of structural measures.
5. Related to costing: the Cabinet Memo stipulates that SAPS funds its officials and related costs; while DPW funds structural additions and approved measures.
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