8.

[image: image1.png]S0
0N
>

)
Y,
574

N\

=572

w\ﬁm




PROGRESS REPORT DATED 28 AUGUST 2014 TO PARLIAMENT:  PROVISIONAL SUSPENSION FROM OFFICE, REGIONAL MAGISTRATE T R RAMBAU, LIMPOPO PROVINCE
1.
INTRODUCTION

The Magistrates Commission must in terms of section 13(3)(f) of the Magistrates Act, No. 90 of 1993 (Act) cause a report on the progress made in respect of inquiries against magistrates who have been provisionally suspended from office to be submitted to Parlia​ment every three months.

Section 13(3)(e) of the Act provides that the provisional suspension of a magistrate in terms of paragraph (a) lapses after 60 days from the date of suspension, unless the Com​mis​sion, within that period, commences its inquiry into the allegation in question by causing a written notice containing the allegations concerned to be served on the magistrate.

2.
DISCUSSION
2.1
The Minister, on the advice of the Commission, provisionally suspended Mr Rambau from office with effect from 4 November 2010 which suspension was confirmed by both Houses of Parliament on 18 and 24 November 2010 respectively.
2.2
On 8 February 2010, the Regional Court President of the Limpopo Province informed the Commission that Mr Rambau, a Regional Magistrate at Polokwane, had been arrested for corruption on 5 February 2010.  Mr. Rambau was arrested together with the prosecutor and an attorney.  It is alleged that Mr. Rambau, the prosecutor and the attorney arranged the outcome of a trial by pre-determining the sentence for financial reward.  Mr. Rambau and his co-accused appeared in the Musina District Court on 8 February 2010 on charges of corruption.  The matter was set down for 11 to 13 October 2010.  The criminal case is was postponed for further hearing to 7 – 11 March 2011, 11-15 April 2011, 30 May – 3 June 2011 and inter alia  to 29 August 2011 - 2 September 2011,  and 10 October 2011 - 14 October 2011 and various other sessions.  The criminal trial is part-heard. The State has closed its case and the accused are to state their case. The defence filed various applications to the court which delayed the continuation of the criminal proceedings.  Mr Rambau inter alia also instructed his attorney to take the Presiding Officer’s decision not to recuse himself on special review to the High Court.  Mr Rambau’s legal representative informed the Commission that the review application was provisionally enrolled to be heard on 21 May 2014 in the North Gauteng High Court under case number 42452/2014.  When enquiries were directed to the registrar, the Commission was advised that the matter was not provisionally enrolled for 21 May 2014.  This resulted in the matter not being finally enrolled.  On 6 May 2014, Mr Rambau’s attorney was requested to indicate why the special review was not enrolled.  His attorney did not respond by the due date and a further communication was therefore send to him on 23 May 2014.  No further correspondence has been received from his attorney up to date. 
2.3    In a letter dated 26 May 2014, faxed to the Commission directly, and not via his attorney, Mr Rambau indicated that “the special review was enrolled for 19 May 2014 and that it was dismissed unreasonably” (the Commission's underlining).  
2.4
It appears from the High Court’s file that the special review application was filed with the Registrar of the North Gauteng High Court on 10 July 2013 under case number 42454/2013 and that the High Court indeed on 19 May 2014 dismissed the application with costs. It further appears that the Applicants instituted the review proceedings to set aside the criminal proceedings which are pending in the Regional Court, Musina and that the application is mainly based on the apparent perceived bias or lack of impartiality on the side of the Presiding Officer.  The High Court upheld the Respondents’ (the Presiding Officer, the Minister of Justice and Constitutional Development and another) argument raised as a point in limine that the proper and convenient way would have been for the Applicants to wait for the conclusion of the criminal trial and then to launch appeal proceedings.  Mr Rambau on 22 July 2014 filed an application for leave to appeal to a full bench of the High Court, alternatively to the Supreme Court of Appeal against the whole judgment of the North Gauteng High Court.  The criminal case was scheduled to resume for the week 18 – 22 August 2014 but was pending the application consequently provisionally remanded until 02 February 2015.   
2.5    With regard to the disciplinary inquiry against him, Mr Rambau was served with a written notice containing the allegations concerned (a charge of misconduct) dated 17 November 2010.  At the misconduct inquiry, which was set down for 9 February 2011, Mr Rambau requested the Presiding Officer to postpone the inquiry until the criminal case against him has been finalized since the criminal charge(s) preferred against him form the basis of the disciplinary proceedings against him.  
2.6    
The Presiding Officer postponed the misconduct inquiry to 8 April 2011.  He requested both parties to address him on whether or not he should postpone the misconduct inquiry sine die pending the finalization of the criminal case against Mr. Rambau.  Mr. Rambau instructed an attorney to represent him in the misconduct inquiry.  At the misconduct inquiry on 08 April 2011 Mr. Rambau applied for the proceedings to be postponed without his attorney being present.  It was placed on record that Mr. Rambau did not instruct his attorney to represent him at the inquiry.  He however indicated that he instructed counsel to represent him.  He further indicated that he wanted to be furnished with further particulars in respect of the misconduct charge against him.  The Presiding Officer granted his request for a postponement, provided that Mr. Rambau’s counsel should appear before him on the remand date and that he should formally request the Commission to be furnished with further particulars in writing. 

2.7   On 20 June 2011 counsel appeared on behalf of Mr. Rambau at the misconduct inquiry. No further particulars were requested from the Commission at that stage.  The defence again requested a postponement pending finalization of the criminal matter against Mr. Rambau.  They indicated that the criminal case would likely be concluded in October 2011.  The Presiding Officer granted a postponement until 12 September 2011. Counsel for Mr Rambau thereafter requested disclosure and/or discovery of all documents, statements and a list of witnesses etc. from the Commission which was duly submitted. Neither Mr Rambau nor his counsel was present at this day.  Mr Rambau submitted a medical certificate indicating that he was unfit for work, due to “diabetes mellitus”.  Contact was eventually made with Mr Rambau’s counsel.  On 7 February 2013, the Commission was formally informed about the withdrawal of Mr Rambau’s attorney and that instructions to counsel were cancelled.  Mr Rambau was subsequently served with a notice of hearing afresh.  A new date for the inquiry to continue was set for 25 March 2013.
2.8    On 25 March 2013 Mr Rambau confirmed on record that he placed his attorney in funds and that counsel was still on record.  This was disputed by the Commission. The Presiding Officer gave Mr Rambau the indulgence until 13 May 2013 to see to it that both his attorney and counsel are present.  Mr Rambau instructed another attorney to act on his behalf. The Presiding Officer was acting in the High Court during that period and the inquiry was, by mutual agreement, postponed to 15 July 2013.
2.9      On 15 July 2013 Mr Rambau’s newly instructed attorney requested to be furnished      with all documents relating to the complaints leveled against Mr Rambau since his predecessor did not furnish Mr Rambau with any of the documents to enable him to prepare for the inquiry.  The inquiry was postponed to 4 and 5 November 2013 for trial.  
2.10    
On 21 October 2013 the Commission was advised that the person appointed to lead the evidence at the inquiry/hearing was unable to attend to the matter since he was appointed to act in the Regional Court and had to attend to a full court roll on both those days.  The inquiry was by mutual agreement between the parties postponed to 9 and 10 December 2013 for pre-trial.  Copies of all documents required by Mr Rambau’s newly appointed attorney were furnished on 5 November 2013.

2.11   On 9 December 2013 a "pre-trial conference" was held in an effort to narrow the issues in dispute.  A date for the hearing to commence was set for 17 February 2014.  Except for admitting that he presided over the matter in question, Mr Rambau places all the allegations against him in dispute.  He inter alia takes issue with the authenticity of the recordings of certain intercepted communications and the accuracy of the transcription thereof, a matter which was originally not in dispute in the criminal trial but which is now subject to the pending application for leave to appeal.  When the admissibility to hand in the record of proceedings in respect of the criminal case at the disciplinary hearing was disputed, the person appointed to lead the evidence at the disciplinary hearing, an acting Regional Magistrate, requested the Presiding Officer to keep that issue in abeyance to be argued later and commenced with leading the evidence on the authenticity of some of the evidential documentary material relevant to the matter.  Mr Rambau's instructions to his legal representative are that that the recordings have been tampered with and/or not properly interpreted and requested a postponement for expert evidence in this regard.  The inquiry was postponed to 10 March 2014 for this purpose and for further evidence.  In the meantime Mr Rambau took the criminal proceedings against him on review to the North Gauteng High Court.  Some original and crucial evidentiary material have been handed in at the High Court and are therefore not available to be used at the misconduct inquiry at this stage.  As indicated supra, although his review application was dismissed, he filed an application for leave to appeal against the High Court's judgment. The misconduct hearing is in the midst of highly technical evidence and was, due the complexity thereof and the fact that Mr Rambau took the very same issues on review in respect of the criminal case against him, postponed sine die, pending the outcome of Mr Rambau's review/appeal application.  
2.12  The Officer leading the evidence is still acting in the Regional Court and has requested the Commission to be released since his absenteeism from office to attend to the hearing have a negative impact on the court rolls he is responsible for. He will only be available to proceed with the misconduct hearing in December 2014.  The Commission at its meeting held on 11 July 2014 resolved to that he be replaced and appointed another Senior Magistrate to lead the evidence at the misconduct hearing.  The Commission further resolved that the Presiding Officer and Mr Rambau's legal representative be informed that the Commission requests the disciplinary hearing to be enrolled to be continued with without delay.  The person leading the evidence from now on is in the process of being briefed on the process followed thus far to enable him to be properly prepared.  A date for the hearing to continue will be determined after consultation with the Presiding Officer and Mr Rambau's attorney .
