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27 August 2014
SUMMARY OF ELECTORAL COURT RULING REFERRED TO THE PORTFOLIO COMMITTEE ON HOME AFFAIRS
The Speaker of the National Assembly has referred the ruling of the following two cases to the Portfolio Committee on Home Affairs
 to consider and report on in terms of section 194 of the Constitution (Act 108 of 1996
), and section 7(3) of the Electoral Commission Act, (Act 51 of 1996):

1. Judgment and Recommendation of the Electoral Court of South Africa in the matter of United Democratic Movement and Others v Tlakula and Another (EC 05/14) [2014] ZAEC 5 (18 June 2014); and
2. Order of the Constitutional Court, Case CCT 116/14, dated 13 August 2014.
1. Judgment and Recommendation of the Electoral Court of South Africa, Case Number EC 05/14, dated 18 June 2014.

In the matter of the United Democratic Movement and others
 v Tlakula and Another, the Electoral Court; by virtue of the provisions of s 7(3)(a) as read with 20(7)
 of the Electoral Commission Act, and Section 194 of the Constitution made the following recommendation: “… the misconduct of the respondent has been established on a balance of probabilities. This court recommends that a committee of the National Assembly adopts the facts, views and conclusions of the court and that it finds that the respondent has committed misconduct warranting her removal from office.” 

The facts around the matter are that the applicants (all of which are registered political parties) held hearings on 29 April, 1 May, 4, 5 and 6 June 2014 and subsequent to these hearings took a decision to approach the Electoral Court seeking Tlakula's removal as Chairperson of the Electoral Commission on the grounds of misconduct.

The applicants approached the Electoral Court in this regard following a finding by the Public Protector,
 and a forensic investigation by the National Treasury,
 over the procurement of the Electoral Commission’s (IEC) Riverside Office Park building in Centurion, Pretoria in 2009. Tlakula was Chief Electoral Officer at the time. 
The Public Protector found Tlakula had a relationship with Thaba Mufamadi, then chairman of Parliament's finance Portfolio Committee and a shareholder in Abland, the property development company which was awarded the R320 million contract to lease the building.

The National Treasury probe found the process followed by Tlakula in procuring the concerned building was neither fair, transparent, nor cost-effective. It moreover found Tlakula neither gave guidance nor formally informed various stakeholders about what was expected of them in the procurement process.

On June 18, the Electoral Court in the majority judgment of Judge Wepener concluded that Tlakula's misconduct warranted her removal from office.

2. Order of the Constitutional Court, Case CCT 116/14, dated 13 August 2014. 

On 9 July 2014 Tlakula applied for leave to appeal the above ruling by the Electoral Court in the Constitutional Court. In her Constitutional Court application, Tlakula claimed the Electoral Court erred in its finding and further claimed its process was unfair. Tlakula also denied being guilty of misconduct, and argued the Electoral Commission Act (Act 51 of 1996) did not govern the conduct of an electoral commissioner, particularly their conduct prior to them assuming office. Tlakula further contended that the Electoral Court had erred in its interpretation of the Electoral Commission Act, and its rejection of her explanation. In addition, Tlakula also made the assertion that in her view her relationship with Mufamadi did not constitute a conflict of interest.

The Constitutional Court considered this application for leave to appeal and handed down judgment on 13 August 2013 dismissing her application with costs.
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� Parliament (2014) 


� Chapter 9: State Institutions Supporting Institutional Democracy S.194 Removal from office.


(1) […] a member of a Commission established by this Chapter may be removed from office only on-


(a) the ground of misconduct, incapacity or incompetence;


(b) a finding to that effect by a committee of the National Assembly; and


(c) the adoption by the Assembly of a resolution calling for that person’s removal from office.


(2) A resolution of the National Assembly concerning the removal from office of-[…] 


(b) a member of a Commission must be adopted with a supporting vote of a majority of the members of the Assembly.


(3) The President-


(a) may suspend a person from office at any time after the start of the proceedings of a committee of the National Assembly for the removal of that person; and


(b) must remove a person from office upon adoption by the Assembly of the resolution calling for that person’s removal.


� Section 7- Terms of office, conditions of service, removal from office and suspension of commissioners


(3) A commissioner may—


(a) only be removed from office by the President—


(i) on the grounds of misconduct, incapacity or incompetence;


(ii) after a finding to that effect by a committee of the National Assembly upon the recommendation of the Electoral Court; and


(iii) the adoption by a majority of the members of that Assembly of a resolution, calling for that commissioner’s removal from office;


(b) be suspended from office by the President at any time after the start of the proceedings of the committee contemplated in paragraph (a) (ii);[…]


� The African Christian Democratic Party, Agang SA, Congress of the People and Economic Freedom Fighters


� Chapter 5 Electoral Court Section 20- Powers, duties and functions of Electoral Court


(1) (a) The Electoral Court may review any decision of the Commission relating to an electoral matter.[…]


(7) The Electoral Court may investigate any allegation of misconduct, incapacity or incompetence of a member of the


Commission and make any recommendation to a committee of the National Assembly referred to in section 7 (3).


� Electoral Court Case Number EC 05/14 (18/06/2014)


� Public Protector (August 2013)	


� National Treasury (14 December 2013) 


� South African Press Association (August 15 2014 at 04:49pm)


� SAPA (2014)


� Constitutional Court (2014)
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