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SUMMARY OF WRITTEN AND ORAL SUBMISSIONS: LEGAL AID BILL [B 8 - 2014]

The Portfolio Committee on Justice and Correctional Services invited stakeholders and interested persons to make written and oral submissions on the Legal Aid Bill [B 8 - 2014]. 
· Table 1 provides a clause by clause summary of the submissions.

· Table 2 reflects general recommendations.
The Department’s responses below are premised on the intention of the Bill as introduced into Parliament, namely to review and overhaul the current entity responsible for the provision of legal aid, and to bring the legislative framework in this regard into line with current realities and the new constitutional dispensation which,  if accepted by the Committee, would occasion a change of the short title of the Bill,  possibly as the “Legal Aid South Africa Bill”.

TABLE 1
Submissions/Recommendations by clause

	Clause
	Name
	Submission / Recommendation
	DOJ&CD Response



	Preamble (NICRO means long title)
	NICRO
	The poor and vulnerable should be mentioned
	The long title in this regard refers to two aspects, namely access to justice and the realisation of the right of a person to have legal representation as envisaged in the Constitution. 
The purpose of the Bill goes beyond the provision of the legal aid to indigent persons. It envisages legal aid to persons who face substantial injustice but who may not necessarily be indigent. 

 The question is raised whether it is necessary to refer to the poor and vulnerable since they are already included in the concepts mentioned.  See also the Cape Bar Council’s comments below which endorses the removal of the reference to “indigent persons” which is currently used in the Legal Aid Act, 1969 (the Act), on the basis that “it is consistent with Constitutional imperatives”.  As the Bill reads now, it includes the poor but legal aid is not only for the poor. In court cases it has been stated that the actual question is whether a person can afford  legal representation, in full or partly.  Other aspects also need to be considered, for instance the complexity of the matter, among others.  The emphasis in the Constitution is “substantial injustice”.   The Department has no objection to include a reference to the vulnerable.  

	Long title
	Cape Bar Council
	Supports the removal of wording used in the Act that legal aid is for “indigent” persons which is consistent with Constitutional imperatives.
	See comments immediately above.

	4(1)(a)


	Adv V N Mayisela
	The clause should include a reference to candidate attorneys (read with clause 17(2)(a))
	The Department agrees.



	4(1)(a)
	Law Society of SA
	Paralegals should not be allowed to sign pleadings and appear in court. 
Alternative wording in this respect is suggested, to ensure that paralegals work under supervision.
	Legislation regulating advocates and attorneys already addresses these concerns. Paralegals are currently not allowed to sign pleadings and appear in court.  If paralegals are employed by Legal Aid SA, they will fall under the supervision of a legal practitioner of Legal Aid SA. 
The right of appearance by paralegals is a separate matter to be dealt with by the Legal Practice Council.

	4(1)(f)
	Commission for Gender Equality
	The clause must specify that legal representation will be provided to protect women from gender based violence.  
	The matters for which legal aid is granted  are currently set out in the Legal Aid Guide.  In terms of clause 24(1)(a) of the Bill  these matters will be set out in the regulations.
It is not advisable to make provision for one specific policy matter in the Bill and all others in the regulations. Circumstances may change and any allocation of legal aid must be according to set criteria. 

	6(1)
	Legal Aid SA
	The nomination of a judge as chairperson of the Board by the Chief Justice must be made after consultation with the board.
	The Department has no objection.



	6
	Commission for Gender Equality
	50% of Board members must be women.
The clause must provide that the Board should broadly reflect the racial and gender composition of SA.
	Clause 7(c) provides that the Board must be broadly representative of the diversity of the SA population. A provision similar to  that in the Legal Practice Bill could also be considered, for instance:


“The need for the Board to reflect 
the racial and gender 
composition 
of South Africa must, 
as far as is 
practicable, be considered when 
the Board is established.”.

	6
	Cape Bar Council
	The following persons should be specified as members of the Board: Practising attorneys and advocates, and representatives from the State Attorney and the Director of Public Prosecutions.

The current Act’s provision in section 4(1A) for the co-option of associated members should be included in the Bill. 
	The King III report reiterates that a director has a fiduciary responsibility towards the organisation and is obliged to display the utmost good faith towards the organisation. Each member of the board owes such fiduciary duty individually and directly to the organisation as a separate legal entity, and would breach good governance standards should stakeholder interests be placed above those of the organisation.  

The composition of the Board is important inasmuch as it determines the ability of the Board to collectively provide appropriate leadership to the organisation. In that case the Board needs to have a diverse range of skills and knowledge in order to perform effectively in its advisory and oversight capacities.

Although codes of corporate governance increasingly refer to stakeholders’ interests, they seldom propose stakeholders on a Board. 

Principle 1.1 of the King III report provides that the Board is the link between the stakeholders and the organisation and that stakeholders should be engaged in such a manner that they have trust and confidence in the organisation. 

Principle 8.1 of the King III report provides that a stakeholder-inclusive corporate governance approach recognises that an organisation has many stakeholders that can affect the organisation in the achievement of its strategy and long-term sustained growth. In achieving that goal the Board should identify stakeholders and develop a strategy and suitable policies of how it will manage its relations with stakeholders.

Clause 13 provides for the establishment of committees, which will serve the same purpose as the associated members.

	6
	Law Society of SA
	Practising attorneys and advocates should be members as currently is the case.
	See above remarks.


	7
	Legal Aid SA
	The grounds for disqualification as provided for in section 69 of the Companies Act 7 of 2008 should be incorporated in clause 7.
	A copy of section 69 of the Companies Act 7 of 2008 is attached as ‘A’. Subsection (8) is relevant.  It might be prudent to do so.  For the PC’s consideration.

	8(1)
	Cape Bar Council

Law Society of SA
	The requirement that the Minister must, in writing, designate a deputy chairperson is unnecessary and undesirable. The Board should be able to elect its own deputy chairperson.

	A comparison with other Acts shows that there is a trend that the relevant Ministers also appoint the deputy chairpersons. See attached ‘C’.
For the PC’s consideration.

	9
	Legal Aid SA
	The renewal term should not be specified and should not be limited to one additional term.

	Information in this respect regarding similar bodies’ CEOs is attached as ‘B’. Some Acts provide for a number of reappointments and some do not. 

For the PC’s consideration.
Legal Aid SA is of the view that: Principles of good governance do not require that the term of directors should be fixed. The requirement of continuity and succession planning does not limit the number of re-appointments. 

	10(1)
	Legal Aid SA
	The clause must specify that a member’s term of office terminates automatically upon expiry of the term of office, unless such membership is renewed before the expiry of the previous term, similar to the position in the Companies Act, 2008.
	The Department agrees.

For the PC’s consideration



	13
	Commission for Gender Equality
	50% of committee members must be women
	For the PC’s consideration.  Consideration could also be given to inserting a provision similar to clause 7(c) which provides that the Board must be broadly representative of the diversity of the SA population or a provision similar to  that in the Legal Practice Bill for instance:

“The need for any committee to 
reflect 
the racial and gender 
composition of South Africa must, 
as far as is practicable, be 
considered when a committee is 
established.”.

	15(1)
15(2)(a)(i)
	Adv V N Mayisela
	The CEO should also be legally qualified. 

The CEO should not be able to be reappointed indefinitely.

	The ultimate responsibility for the management of an organisation vests in the CEO who is also responsible for developing and recommending to the Board a sustainable long term strategy for the organisation. The emphasis on the qualification is overall management skills rather than the technical skills related to the core business of the organisation. 

A Chief Executive Officer is usually responsible for the administration of organisations.  Clause 15 requires the CEO to be “fit and proper who has applicable knowledge and experience”.  This is considered to be appropriate.  This wording is in line with other similar provisions, for instance section 47(1)(a) of the Protection of Personal Information Act, 2013, the wording of which is as follows: 
“suitably qualified and experienced 
person as chief executive officer of 
the Regulator for the purpose of 
assisting the Regulator, subject to 
the Regulator’s direction and 
supervision, in the performance of 
all financial and administrative 
functions in terms of this Act.”. 

For the PC’s consideration.

The re-appointment of a CEO should link to his or her performance.  Good governance does not determine that a contract of a performing CEO should not be re-newed.

Information in this respect regarding similar bodies’ boards is attached as ‘B’. Some Acts provide for a number of reappointments and some do not. 

For the PC’s consideration. 

	17(1)(b)
	Adv V N Mayisela
	The CEO should not be able to appoint agents, as they are employees of the DoJ&CD (see definition in clause 1)
	The Department proposes that  the word “ and agents” in subparagraph  (b) be deleted and a new subparagraph (c) be inserted  to read as follows:

“(c) designate agents in conjunction with the Department  of Justice and Constitutional Development”. 

For the PC’s consideration.

	17(1)
	Commission for Gender Equality
	The CEO should consider section 172(2) of the Constitution. 
	It is accepted that reference is being made to section 174(2), and not section 172(2).
Sec 174(2) reads:

“174. Appointment of judicial officers.

(2) The need for the judiciary to reflect broadly the racial and gender composition of South Africa must be considered when judicial officers are appointed.”

The Department has no objection.  For the PC’s consideration.

	19
	Cape Bar Council
	Supports this clause.
	Noted.

	22(1)(b)
	Cape Bar Council

Law Society of SA
	 As the clause reads now the impression is created that a court may only direct Legal Aid SA to render services if Legal Aid SA has in fact already recommended this.
Proposal that the clause should read as follows:

“subject to subsection (3), referred the matter, together with any report the court may consider necessary, for the attention of Legal Aid South Africa, for evaluation and report by Legal Aid South Africa and [Legal Aid South Africa has made a recommendation that the person concerned qualifies for legal representation, as provided for in subsection (2)(c)(i)] has received and considered such report from Legal Aid SA”.

It is alternatively proposed that the word “that” be replaced by “whether”. 
	This clause is only applicable in a criminal matter where legal aid has been refused. It is agreed that this wording should be amended as this discretion is afforded where legal aid has in fact been refused.

	22(3)
	Cape Bar Council


	This subclause should be deleted as it will cause unnecessary delays and duplication in criminal trials. 
	If courts are permitted to order legal aid where there has been no application for legal aid to Legal Aid SA, then this would result in a dual system of legal aid which would be unsustainable. 

In addition, the requirement of internal appeals aligns to the requirements of fair administrative justice. If all appeals against refusal of legal aid have been exhausted or no response is received, then a court in terms of the clause may refer the case for evaluation and report by Legal Aid SA. After consideration of the said report a court may direct Legal Aid SA to provide legal representation at State expense having regard to the decision in Legal Aid Board v S and Others 2011 (1) SACR 166 (SCA).( In this case the Supreme Court of Appeal held that a court does not have the power to order the Legal Aid Board to provide accused persons with two advocates each in private practice to be remunerated in accordance with the maximum rates permitted by the legal aid tariff.)

	22(4)(b)
	Cape Bar Council


	The restriction of quantum of costs which may be recovered from Legal Aid SA is supported. It is, however, proposed that the following caveat be inserted at the end of the clause:

 “... save in the event of gross negligence or mala fides on the part of Legal Aid SA or other exceptional circumstances.”


	A distinction must be made between legal aid judicare tariffs and cost orders. This clause deals with the fees payable to lawyers and the conduct of Legal Aid SA is not related thereto. 

Legal Aid SA has a set of tariffs payable to private practitioners when instructed and it is for Legal Aid SA to determine these fees and not the courts.

	22(6)
	Cape Bar Council


	The onus and a requirement to prove the negative concepts listed in this subclause would be counter to the constitutional rights and be open to challenge. The sublause should be deleted and replaced by a provision that Legal Aid SA can recover expenses incurred from a beneficiary who misrepresented his financial state.
	The only way in which Legal Aid SA is able to assess whether a person should receive legal aid is on the strength of information supplied by an applicant. The administrative and legal burden to grant all applicants legal aid and then claim back will be enormous.

The clause places an obligation on the legal aid applicant, who is best placed to make information available, as to his or her inability to afford the costs of legal representation. Legal Aid SA cannot be expected to fund applicants who are able to afford the costs of their legal representation but intentionally fail to properly disclose their means.

	23 and 24
	Legal Aid SA
	Clause 23 should become clause 24 and vice versa because regulations have legislative status and should precede the provisions dealing with administrative issues. 
	The Department has no objection.  For the PC’s consideration.



	24(1)(a)(ii)
	Cape Bar Council
	The provision that requires the regulations to set out the types of matters in respect of which Legal Aid SA does not provide legal aid, is too wide and inflexible, allowing no room for any discretion, which could possibly be challenged. 
	The Cape Bar Council concedes “that there will circumstances when legal aid may be refused”.  Clauses 3 and 4(1)(g), dealing with the objects of Legal Aid SA and the powers and functions of the Board, indicate unambiguously that legal aid must be made available “as envisaged in the Constitution, this Act and any other law”.  When regulations are prepared and promulgated by the Minister, after receipt of recommendations of the Board, care will be taken in the normal course to ensure that the regulations comply with constitutional imperatives and that any exclusion of legal aid can be justified.  
There are limited resources and the state can by a law of general application limit the right to legal representation, subject to such provision meeting constitutional muster.

	24(1)(a)
	Women’s Legal Centre


	The types of matters for which legal aid representation is provided should be reconsidered and spelt out in the legislation itself. 


	This aspect is currently dealt with in the Legal Aid Guide which has no legislative status.  The types of matters for which legal aid will be made available will be dealt with in the regulations once the Bill is passed.  Regulations have the force of law and are considered to be legislative instruments.  The regulations must also be tabled in Parliament so there will be Parliamentary oversight.  It is moreover expedient to deal with issues of this nature by way of regulations which can be amended relatively quickly should circumstances so dictate.

Comments will be obtained from roleplayers when the regulations are drafted.

	24(1)(b)
	Women’s Legal Centre


	The Bill should expressly provide for the periodic review of the means test.
	The means test will manifest itself in the regulations.  Consideration could be given to inserting a provision similar to clause 23(1) in terms of which the regulations envisaged in clause 24(1) must be reviewed every two years.  Alternatively, a provision could be inserted in terms of which Legal Aid SA must report on this aspect every year when it reports to Parliament in terms of the Public Finance Management Act, 1999.

	26(1)(e)
	Cape Bar Council

Law Society of SA


	The requirement that the Minister must designate a deputy chairperson of the transitional Board is unnecessary and undesirable. The transitional Board should be able to elect its own deputy chairperson.


	A comparison with other Acts shows that there is a trend that the relevant Ministers also appoint the deputy chairpersons. See attached ‘C’.

For the PC’s consideration.


TABLE 2

General recommendations and comment
	Name
	Submission / Recommendation
	DOJCD Response



	Adv V N Mayisela
	The Bill does not take into account the provisions of the Legal Practice Bill
	The Legal Practice Bill provides for incremental implementation.  The first phase will take 3 years from date of commencement of the last Chapter of the Bill. The Legal Aid Bill should not be delayed for this purpose.

	Commission for Gender Equality
	Legal Aid must empower women within the legal profession.
	The Bill complies with requirements in respect of diversity. 

	NICRO
	Comments on service delivery and quality of Legal Aid SA and practitioners, also regarding several aspects of legal aid to children.
	These matters fall outside the ambit of the Bill.  If amendments are indeed required, they should be dealt with in the relevant legislation, for instance the Child Justice Act, 2008 or the Children’s Act, 2005.

	NICRO
	Proposes that the Bill refer specifically to children. 

The Bill should mention the differences in the provision of legal aid to children and adults.
	Provision for children is contained in the current Legal Aid Guide and will also be addressed in the proposed Manual and regulations.

	Commission for Gender Equality
	A clause must be inserted to provide that Judicare matters be allocated to disadvantaged, disabled and women practitioners 
	The accreditation, including Black Economic Empowerment policy, of Judicare practitioners is currently set out in Chapter 8 of the Legal Aid Guide and will be set out in the Manual in terms of clause 23(1)(c) of the Bill. It is not advisable to put a blanket provision of this nature in the Bill as several criteria must be met and the regulations will be the best place to provide for that.
The regulations and Manual will have the same status as the Act and must be complied with.


“A”

(Clause 7)

COMPANIES ACT 7/2008

69. Ineligibility and disqualification of persons to be director or prescribed officer.—
(1) In this section, “director” includes an alternate director, and—

(a) a prescribed officer; or

(b) a person who is a member of a committee of a board of a company, or of the audit committee of a company, 

irrespective of whether or not the person is also a member of the company’s board.

(2) A person who is ineligible or disqualified, as set out in this section, must not—

(a) be appointed or elected as a director of a company, or consent to being appointed or elected as a director; or

(b) act as a director of a company.

(3) A company must not knowingly permit an ineligible or disqualified person to serve or act as a director.

(4) A person who becomes ineligible or disqualified while serving as a director of a company ceases to be entitled to continue to act as a director immediately, subject to section 70 (2).

(5) A person who has been placed under probation by a court in terms of section 162, or in terms of section 47 of the Close Corporations Act, 1984 (Act No. 69 of 1984), must not serve as a director except to the extent permitted by the order of probation.

(6) In addition to the provisions of this section, the Memorandum of Incorporation of a company may impose—

(a) additional grounds of ineligibility or disqualification of directors; or

(b) minimum qualifications to be met by directors of that company.

(7) A person is ineligible to be a director of a company if the person—

(a) is a juristic person;

(b) is an unemancipated minor, or is under a similar legal disability; or

(c) does not satisfy any qualification set out in the company’s Memorandum of Incorporation.

(8) A person is disqualified to be a director of a company if—

(a)  a court has prohibited that person to be a director, or declared the person to be delinquent in terms of section 162, or in terms of section 47 of the Close Corporations Act, 1984 (Act No. 69 of 1984); or

(b) subject to subsections (9) to (12), the person—

(i) is an unrehabilitated insolvent;

(ii) is prohibited in terms of any public regulation to be a director of the company;
(iii) has been removed from an office of trust, on the grounds of misconduct involving dishonesty; or

(iv) has been convicted, in the Republic or elsewhere, and imprisoned without the option of a fine, or fined more than the prescribed amount, for theft, fraud, forgery, perjury or an offence—

(aa) involving fraud, misrepresentation or dishonesty;

(bb) in connection with the promotion, formation or management of a company, or in connection with any act contemplated in subsection (2) or (5); or

(cc) under this Act, the Insolvency Act, 1936, (Act 24 of 1936), the Close Corporations Act, 1984, the Competition Act, the Financial Intelligence Centre Act, 2001 (Act 38 of 2001), the Financial Markets Act, 2012, or Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 2004 (Act 12 of 2004);

(9) A disqualification in terms of subsection (8) (b) (iii) or (iv) ends at the later of—

(a) five years after the date of removal from office, or the completion of the sentence imposed for the relevant offence, as the case may be; or

(b) at the end of one or more extensions, as determined by a court from time to time, on application by the Commission in terms of subsection (10).

(10) At any time before the expiry of a person’s disqualification in terms of subsection (8) (b) (iii) or (iv)—

(a) the Commission may apply to a court for an extension contemplated in subsection (9) (b); and

(b) the court may extend the disqualification for no more than five years at a time, if the court is satisfied that an extension is necessary to protect the public, having regard to the conduct of the disqualified person up to the time of the application.

(11) A court may exempt a person from the application of any provision of subsection (8) (b).

(11A) The Registrar of the Court must, upon—

the issue of a sequestration order;

(b) the issue of an order for the removal of a person from any office of trust on the grounds of misconduct involving dishonesty; or

(c) a conviction for an offence referred in subsection (8) (b) (iv),

send a copy of the relevant order or particulars of the conviction, as the case may be, to the Commission.

(11B) The Commission must notify each company which has as a director to whom the order or conviction relates, of the order or conviction.

(12) . . . . . .

(13) The Commission must establish and maintain in the prescribed manner a public register of persons who are disqualified from serving as a director, or who are subject to an order of probation as a director, in terms of an order of a court pursuant to this Act or any other law.

