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SUMMARY OF WRITTEN SUBMISSIONS: ATTORNEYS AMENDMENT BILL [B9 - 2014]

The Portfolio Committee on Justice and Correctional Services invited stakeholders and interested persons to make written submissions on the Attorneys Amendment Bill [B 9 - 2014]. 
Submissions/Recommendations by clause

	Clause
	Name
	Submission / Recommendation
	DOJ&CD Response



	General
	Cape Bar Council
Law Society of South Africa (LSSA)
Commission for Gender Equality (CGE)
	Commentators indicate that they support the Bill
	Noted

	Clause 1
	Cape Bar Council
	The definition of “court” in paragraph (e) only covers four of the nine Divisions of the High Court which means that only those four Divisions will have jurisdiction to admit and enrol practitioners.


	Noted.  The argument in favour of this situation is as follows:
1.       In terms of Sections 19 and 24 of the Attorneys Act, 1979, any application under the Act (also for enrolment or admission) must be served on the Law Society for consideration at least one month prior to the application being heard by the Court.  This requirement implies that an applicant will have to attend the office of the Law Society in whose jurisdiction the application is made, which will also be situated at the seat of the Provincial Division of the High Court of the province.

2.       All applications for admission of attorneys and advocates have always been dealt with by two Judges of a Provincial Division and the High Court Bench did indicate to the attorneys’ profession in the past that this procedure was the only acceptable one for admissions.

3.       The Law Societies have to liaise closely with the Registrars (and Judges) to assist with these type of applications, which is only possible if the Courts attending to such matters are in close proximity of the Law Societies’ offices for logistical and practical reasons (for instance the Court sometimes, at short notice, requests information), which is possible only if the current provisions are retained.  Letters of recommendation from the Law Society are also on occasion required by the Court and a Senior Official normally attends the Court hearing admission applications.  A large number of applications are heard on a weekly basis and the Law Society does not have any authority to delegate its functions to peruse and process application papers.

Although there is an understanding for the rationale behind the existing position, the question has to be raised whether this promotes access to justice and whether it is reasonable.  The Legal Practice Bill does not perpetuate this position.  Clause 24(2) of this Bill provides  that the “High Court must admit to practise and authorise to be enrolled as a legal practitioner, conveyancer or notary or any person who, upon application, satisfies the court that he or she –

(d)
has served a copy of the 
application on the Council, 
containing the information as 
determined in the rules within the 
time period determined in the 
rules.”.

“High Court” in section 1 of the Legal Practice Bill is defined as follows:

“ ‘High Court’ means the High Court of South Africa established by section 6 of the Superior Courts Act, 2013 (Act No. 10 of 2013), or, if the context indicates otherwise, the Division thereof having jurisdiction;”.

The question is raised whether the organised attorneys’, in conjunction with the relevant authorities at the High Court,  cannot facilitate a change as envisaged in the Legal Practice Bill.    

	Clause 1
	LSSA
	Substitute the word “council” for the word “society” on page 3, in line 1.
	The Department has no objection.

	Clause 1
	Western Cape Premier’s Office
	Revise the definition of “advocate” by deleting the words” of South Africa”.
	The words are relevant in order to indicate that the advocate will have to be admitted and enrolled in South Africa.  It should be noted that clause 1 also deletes the definition of “Supreme Court” which speaks of the “Supreme Court of South Africa”.  This deletion is occasioned by the Superior Courts Act, 2013, which now provides for a High Court of South Africa. 

	Clause 1
	Western Cape Premier’s Office
	Define the words “unprofessional or dishonourable or unworthy conduct” in order to clarify who will make the determination, how will the determination be made and which factors will be taken into account in determining whether the conduct is unprofessional or dishonourable or unworthy.
	Defining the words could be unduly restrictive and inflexible.  This is interim legislation, pending the implementation of the Legal Practice Bill, which does not define this aspect.

	Clause 2
	Western Cape Premier’s Office
	Define the term “Superior Court”.


	Consideration could be given to referring to a “Division of the High Court, the Supreme Court of Appeal or the Constitutional Court”.

	Clause 3
	Western Cape Premier’s Office
	The term “professional assistant” should be defined.
	The Department has no objection, although it is not defined in the Legal Practice Bill.

	Clause 3
	LSSA
	Insert the words “of the society” after “council”, on page 4, in line 15.
	The Department has no objection.

	Clause 10
	LSSA
	Insert the words “of the society” after “council”, on page 6, in line 20.
	The Department has no objection.

	Clause 16
	Attorneys Fidelity Fund
	The clause could pose the following risks for the Attorneys Fidelity Fund (the AFF), the broad mandate of which is to reimburse persons who suffer pecuniary loss as a result of theft of any money or property given in trust to an attorney:

1.  Legal practitioners in South Africa could intentionally structure legal transactions or arrange legal transactions in order to benefit from the open ended protection offered by the AFF and the limits of indemnity provided by the Attorneys Insurance Indemnity Fund.

2.  Overseas firms could provide disclaimers that could be regarded as insufficient by the courts.

3. There could be uncertainty regarding who is responsible for regulating consumer services.

4.  Arrangements with overseas firms could be onerous for the local firm, which could create the failure of the firm and thus a potential risk to the AFF and the reputation of the legal profession.

5.  There is a possibility of an increase in foreign currency assets which will be in unregulated bank products.

The AFF does, however, indicate that it supports the amendments in principle but that they “be subjected to the requirement, whether within the Act or the rules of the Societies, that in providing the necessary consent the Fund be consulted and have sight of proof of adequate Fidelity as well as professional indemnity cover by the parties involved/firms involved in such arrangements”. 

The Bill should therefore be revised in order to provide for-
· for guidelines/rules on how the regulator/law society will grant approval for the use of a name of an overseas law firm; 

· the capping of claims against the AFF;

· co-operation agreements between local and international regulators; and

· compulsory fidelity and professional indemnity cover.
	The proposals seem to be prudent.  The Department would request an opportunity to prepare appropriate provisions, in conjunction with the attorneys’ profession and the AFF if the control measures are to be inserted in the Act and not in the rules.  The question is, however, raised whether the amendment should deal with the capping of claims at this stage, as suggested.  The Department has suggested to the AFF that this be dealt with at a later stage.

	Clause 19
	Western Cape

Premier’s Office
	Substitute “magistrate’s court” for “magistrates’ court” in line 11.
	The provision could be adapted to read “a magistrate’s court”.

	Clause 23
	LSSA
	1.  Substitute “its” for “the” on page 10 in line 39.

2.  Substitute “that” for “the” on page 10 in line 40.

3.  Substitute “that” for “the” on page 10 in line 43.

4.  Substitute “that” for “the” on page 10 in line 44.


	1 to 4  The Department has no objection.

	Clause 25
	LSSA
	Substitute “its” for “the” on page 11 in line 39.
	The Department has no objection.

	Clause 26
	Western Cape Premier’s Office
	Remove the word “which” in line 53 in order to make the provision clearer.
	The Department agrees.

	Transitional provisions
	LSSA
	Candidate attorneys in the former Bophuthatswana are not required to attend a legal training course which is a requirement under section 15 of the Attorneys Act, 1979. The Bill needs to be revised in order to protect those candidate attorneys who might have satisfied the requirements to be admitted under the Former Bop Act by the time this Bill comes into operation.
	The Department agrees and would request an opportunity to prepare an appropriate provision in conjunction with the LSSA.


